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CASES 

ARGUED  AND  DETERMINED 

Supreme  Court  of  Judicature 

,    STATE  OF  INDIANA. 

AT  INDIANAPOLIS,  NOVEMBER  TERM,   I902,  AND  MAY  TERM, 
1903,  IN  THE  EIGHTY-SEVENTH  YEAR  OF  THE  STATE. 


OSBORN  V.  HOCKEB. 
INo.  19,719.  FUed  Jannar;  27,  1908.] 
XcanaAaB.^FaStare  of  Uortgagee  to  Satufy.—Pemlty.—AUoniey'i  Fee*. 
— B7  leaBOD  of  AD  eiTOt  in  the  reoording  of  a  mortgage,  a  note 
Beonted  therebr,  for  |1,380,  was  ertoneonsly  described  aa  calling 
f(xttl,808.  Apnrchaaerof  the  real  estate,  relying  apoa  the reoord, 
aanuoed  the  payment  of  the  mortgage  as  a  part  of  the  ooiuideta- 
tirai.  When  the  note  became  dne,  the  porohaeer  of  the  teal  es- 
tate paid  91,808,  and  npon  the  refusal  ol  the  mortgagee  to  release 
the  mortgage,  bronght  suit  to  compel  an  eatrj  of  satisfaction, 
and  to  recover  penalty  and  attorney's  foes  provided  for  by  4IIO6 
Bnnis  1894.  Held,  that  the  porchaser  was  entitled  to  a  release 
of  tlie  mortgage,  bat  could  not  recover  penalty  and  attorney's 
fees;  since,  nnder  the  statute,  they  were  reooreiable  only  npon 
the  payment  "of  the  debt  or  obligation"  whioh  "the  mortgage 
was  made  to  secure. " 

From  Hendricka  Circuit  Courl ;  S.  W.  McBride,  Spe- 
cial Judge. 

Action  bj  John  T.  Hocker  against  Maty  A.  Osbom. 
From  a  judgment  for  plaintiff,  defendant  appeals, 
TranBferred  from  Appellate  Court,  under  §1337u  BurnB 
1901.    Aeveraed. 
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Osbom  v.  Hockear. 

B.  T.  HoUowdl,  W.  N.  Harding,  A.  S.  Hoviy  aod  C.  8. 
Wiltsie,  for  appellant. 
E.  Q.  Hogate  and  J.  L.  ClaTk,  for  appellee. 

MoiTES,  J. — ^Appellee  sued  appellant  to  compel  an  entry 
of  satisfaction  of  a  mortgage  held  by  appellant,  and  to  re- 
cover tte  penalty  and  attorney's  fees  provided  for  by  §1105 
Bums  1894  (Acts  1893,  p.  64).  A  trial  of  said  cause  by 
the  court  resulted  in  a  special  finding  of  facts  and  conclu- 
aions  of  law  thereon,  and  final  judgment  in  favor  of  appel- 
lee for  the  penalty  and  attorney's  fees  \mder  said  section, 
and  a  decree  for  the  satisfaction  of  said  mortgage. 

It  appears  from  the  special  finding  that  in  1899  Douglass 
Hall  sold  and  conveyed  certain  real  estate  in  Hendricks 
county  to  appellee,  who  assumed  and  agreed  to  pay,  as  a 
part  of  the  purchase  money,  a  mortgage  thereon,  executed 
by  said  Hall  and  wife  to  appellant  to  secure  five  promissory 
notes.  Said  mortgage  had  been  duly  recorded  within  forty- 
five  days  after  its  execution,  in  the  proper  mortgage  record 
in  the  recorder's  office  of  Hendricks  county,  but  one  of  the 
promissory  notes  was  stated  in  said  record  to  be  $1,308, 
instead  of  $1,380,  as  was  stipulated  in  said  mortgage. 
Appellee  purchased  sfiid  real  estate  believing  in  good  faith 
that  said  proraissoiynote  secured  by  said  mortgage  was  only 
for  $1,308,  as  shown  by  the  record  thereof,  and  had  no 
notice  or  knowledge  that  it  was  in  fact  given  for  the  sum  of 
$1,380,  and  that  the  mortgage  so  stated.  When  said  notes 
became  due,  the  amount  thereof,  coimting  one  of  said  notes 
at  $1,308,  as  shown  in  the  record  of  said  mortgage,  instead 
of  $1,380,  as  shown  in  the  mortgage,  was  paid  to  appellant 
by  appellee,  who  requested  appellant  to  release  and  satisfy 
said  mortgage  of  record,  which  was  refused.  At  this  time, 
appellee  was  informed  that  said  mortgage,  as  to  that  not^ 
was  for  the  sum  of  $1,380,  and  not  for  $1,308,  as  the  some 
had  been  recorded.  This  was  the  first  knowledge  that 
appellee  had  that  the  same  was  for  any  oUier  or  greater  sum 
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Oabom  e.  Hooker. 

than  $1,308.  That  a  reasonable  attorney's  fee  for  appel- 
lee's attorney  is  $25. 

Appellant  challenges  the  correctness  of  the  second  con- 
clusion of  law  under  which  appellee  recovered  a  penalty  of 
$25,  and  an  attorney's  fee  of  $25. 

It  is  settled  in  this  State  that  under  the  facts  found 
Bf^llant's  mortgage  was  good  against  appellee  for  the 
amount  rfiown  by  the  record,  and  not  for  the  amount  stipu- 
lated in  the  mortgage.  Qilchrist  v.  Qough,  63  Ind.  576, 
30  Am.  Eep.  250 ;  Joltnson  v.  Heas,  126  Ind.  298,  315-317, 
9  1*  R.  A.  471 ;  Lawry  v.  SmUh,  97  Ind.  466-468 ;  Siaie, 
ex  Tel,  V.  Davis.  96  Ind.  539,  644.  Section  1106  Bums 
1894  (Acts  1893,  p.  64)  provides,  "That  any  person  being 
the  owner  or  holder  of  any  mortgage  recorded  in  the  State 
of  Indiana  *  *  *  who  shall  refuse,  n^lect  or  fail  to 
release'such  mortgage  of  record  when  the  debt  or  obligation 
which  such  mortgage  was  made  to  eecureshall  have  been 
paid  or  dischai^ed,  and  he  shall  have  been  requested  to 
release  the  same,  shall  forfeit  and  pay  to  the  mortgagor  or 
other  person  having  the  right  to  demand  the  release  of  such 
mortgage,  the  sum  of  $25,  which  sum  may  be  recovered  by 
suit  in  any  court  of  competent  jurisdiction,  togetber  with 
reasonable  attorney's  fees  incurred  in  the  collection  of  said 
penal^."  It  has  been  held  by  the  Appellate  Court  in 
Southern  Ind.,  etc.,  Assn.  v.  Doyle,  26  Ind.  Appi  102, 
citing  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294,  7  L. 
R,  A.  588,  Western  Union  Tel  Co.  v.  Axtell,  69  Ind.  199, 
Sogers  v.  Western  Union  Tel  Co.,  78  Ind.  169,  41  Am. 
Bep.  558,  that  said  section  was  a  penal  statute,  and  must  be 
strictly  construed.  This  decision  was  approved  by  this 
court  in  Studebaker  Bros.  Mfg.  Co.  v.  Morden,  159  Ind. 
173.  It  will  be  observed  that  the  penalty  and  attorney's 
fee  can  be  recovered  under  said  section  only  when  Uie  debt 
or  obligation  which  said  mortgage  was  made  to  secure  has 
been  paid. 
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Taylor  v.  Patton. 

The  special  finding  shows  that  the  mortage  wfls  made  to 
secure  an  obligation  for  $1,380,  and  that  only  $1,308  there- 
of was  paid  by  appellee^  As  the  special  finding  does 
not  show  that  tlie  obligation  which  said  mortgage  was  made 
to  secure  '^aa  paid,  but,  on  the  contrary,  shows  it  was  not 
paid,  it  follows  that  appellee  was  not  entitled  to  recover  the 
penalty  and  attorney's  fees  provided  for  in  said  Acts  1893, 
supra.  The  second  conclusion  of  law  was,  therefore, 
erroneous. 

The  judgment  for  said  penalty  and  attorney's  fees  is 
reversed,  with  instructions  to  restate  said  second  conclusion 
of  law,  and  to  render  judgment  accordingly. 

Hadley,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 


Taylor  v.  Patton  et  al. 

[No.  19,883.    Filed  Jannair  28,  1903. 1 

AppxaU. — Jumdicfion. — Validity  of  Ordinance. — Where  on  appeal  the 
validity  of  aa  ordiuance  of  a  miiDicipal  corimration  is  inTolved. 
the  juriBdiction,  under  ^9  of  act  of  March  12,  1901  (Acta  1901, 
p.  665),  is  in  the  Supreme  Court,     p.  6. 

MUNiCiPAi.  OoRPOKATiONS. — Street  Improvement.  —  Validity  o/  Ordinance. 
— A  Btatate  providing  that  the  common  council  of  a  city  may 
order  a  street  to  be  "graded  and  paved, "  gives  no  anthoritj  t/)  each 
conncil  to  enact  ui  ordinance  for  the  grading  of  a  street  withoot 
paving,    pp.  6-8. 

Sake. — AtteutaenU  for  Street  Tmpror'eirunU. — OoUectitin, — Egtoppel. — An 
abutting  landowner  who  has  fall  knowledge  that  persona  are  in 
good  faith  acting  apon  the  asBomption  that  the  proceedings  in 
which  a  special  aeeeBsinent  for  a  street  improvement  may  be  loade 
are  valid,  and  standa  by  without  objection  till  large  aams  of 
money  are  exiwuded  upon  it,  is  estopped  to  deny  the  anthor- 
ity  by  which  the  improvement  is  made;  bat,  in  an  action  to  en- 
force the  collection  of  the  aaseasnicnt  for  such  improvement,  the 
facta  constitating  the  estoppel  most  be  fally  and  distinctly 
pleaded,    pp.  8-10. 

EISTOPFEL. — Pretumption. — Wliere  there  ia  gromid  for  inference  or  in- 
tendment, it  will  be  against  the  eatoppel,  and  not  in  ita  favor. 


From  Montgomery  Circuit  Court;    Jere  West,  Judge. 
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Taylor  v.  Fatton. 

Bait  by  Edward  Patton  against  Annie  E.  Taylor  and 
othera.  From  a  judgment  for  plaintiff,  Annie  E.  Taylor 
appeals.     Reversed, 

H.  H.  Eistine,  T.  IT.  BisHne  and  Harold  Taylor,  for  ap- 
pellant. 

W.  M.  Johnston,  Charles  Johnston,  M.  W.  Bruner,  Louis 
McManis,  Whittington  ^  Whittington,  Benjamin  Crane 
and  A.  B.  Anderson,  for  appellee. 

DowLiMQ,  J.— Action  to  enforce  the  collection  of  an  as- 
sessment for  a  street  improvement  Complaint  in  two  para- 
grajdis.  Demurrer  to  each  paragraph  overruled.  Answer 
in  one  paragraph  by  Annie  E.  Taylor,  and  in  two  by  her 
co-appellant  Harold  Taylor.  Demurrers  to  answer  of  Mrs. 
Taylor  and  to  second  paragraph  of  answer  of  Harold  Taylor 
sustained.     Trial  by  court,  and  judgment  for  appellees. 

Errors  are  assigned  on  the  rulings  on  the  demurrers, 
and  all  present,  substantially,  the  same  question. 

The  complaint  contains  the  usual  averments,  and  thus 
describes  the  improvement  ordered  to  be  made:  "That  on 
June  14,  1900,  th©  common  council  of  the  city  of  Craw- 
fordsville,  by  a  two-thirds  vote  of  all  its  members,  adopted 
a  resolution  to  grade  the  roadway  and  sidewalk,  and  to  con- 
etmct  open  gutters  along  the  sides  of  the  roadway,  in 
accordance  with  profile  and  specifications  on  file,  *  *  * 
the  cost  of  which  was  to  be  assessed  upon  the  abutting 
property."  The  street  so  to  be  graded  was  one  of  the  public 
streets  of  the  city  of  Crawfordaville,  and  the  property  of 
Mrs.  Taylor  abutted  on  the  portion  of  said  street  ordered  to 
be  improved. 

The  objection  taken  to  the  complaint  is  that  the  resolu- 
tion of  the  oommon  council  directing  the  improvement  of 
the  street  was  void,  for  the  reason  that  it  provided  for  the 
grading  of  the  street  only,  and  not  for  grading  and  paving 
it^  as  required  by  the  statute  authorizing  such  improve- 
monta. 
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Ta7lor  «.  Fatt<ni. 

As  there  is  in  question  upon  this  appeal,  and  duly  pne- 
sented,  the  ralidity  of  an  ordinance  of  a  municipal  corpora- 
tion, the  jurisdiction  of  the  cause  is  properly  in  this  court 
under  Bpecification  one  of  §9  of  the  act  of  March  12,  1901 
(Acts  1901,  p.  565,  §1337i  Bums  1901). 

The  proceedings  of  the  common  council  of  {ke  city  of 
Crawfordsville  in  this  matter  were  hased  upon  §§4288, 
4292  Bums  1901  (Acts  1889,  p.  237,  §§1,  5),  which  read 
aa  follows :  "4288.  That  when  the  owners  of  two-thirds 
of  the  whole  line  of  lota  or.  parts  of  lota  in  any  city  or  incor- 
porated town  (and  measuring  only  the  front  line  of  such 
Iota  as  helong  to  such  persons  resident  in  such  ci^  or  town) 
bordering  on  any  street  or  alley  consisting  of  one  whole 
square  between  any  two  streets  crossing  the  same,  or  if  the 
common  council  of  such  city,  or  the  board  of  trustees  of  such 
town,  deem  it  expedient  for  any  reasonable  distance  less 
than  one  whole  square  or  block  upon  any  square  or  alley, 
shall  petition  the  common  council  of  such  city  or  board  of 
trustees  of  such  town  to  have  the  sidewalk  graded  and 
paved,  or  the  whole  width  of  the  street  graded  and  paved, 
or  for  either  kind  of  improvement,  or  for  lighting 
such  street  according  to  the  general  plan  of  improvements 
in  aaid  city  or  incorporated  town',  or  for  constructing  a 
sewer,  the  common  council  of  such  city  or  the  board  of  trus- 
tees of  such  town  may  cause  the  same  to  be  done  by  contract, 
given  to  the  best  bidder."  "4292.  The  common  council  of 
such  city  »  •  •  with  the  concurrence  of  two-thirds 
of  the  members  thereof,  may  order  or  cause  any  or  all  of 
the  improvements  mentioned  in  the  first  section  of  this  act, 
*  *  *  to  be  made  in  like  manner,  without  such  peti- 
tion." 

The  question  presented  is  one  of  statutory  constmotion, 
and  in  this  State,  at  least,  the  caae  seems  to  be  without  prec- 
edent The  legislature  having  enacted  a  statute  upon  the 
subject  of  the  improvement  of  streets  in  cities,  thfe  power 
of  the  common  council  to  cause  such  improvements  to  be 


NOVEMBER  TEKM,  1902— Vol.  160.  7 

Taylor  D.  Fatton. 

blade,  and  to  charge  the  coet  thereof  npoa  ^e  abutting 
property,  must  be  sought  in  the  statute ;  and  if  the  improve- 
ment is  required  to  be  of  a  particular  kind  or  to  a  given  ex- 
tent, it  follows  that  the  common  council,  when  proceeding 
under  the  statute,  cannot  order  an  improvement  of  a  differ- 
ent kind  or  to  a  greater  or  less  extent  than  may  have  been 
authorized  by  the  statute.  It  is  evident  that  two  distinct 
kinds  of  improvnnent  are  contemplated  by  §4288,  supra, — 
one  consisting  of  the  grading  and  paving  of  the  sidewalks 
alone,  and  the  other,  of  the  grading  and  paving  of  the  whole 
vridth  of  the  atreet.  The  common  council  of  a  city  oigan- 
ized  under  the  general  law  for  the  incorporation  of  cities^ 
as  was  the  city  of  Crawfordsville,  mig^t,  in  its  discretion, 
adopt  either  of  these  methods.  But  we  do  not  think  it  could 
authorize  an  improvement  not  mentioned  in  the  statute^ 
and  charge  the  abutting  property  with  the  expense  of  mak- 
ing it.  The  act  before  us,  as  we  have  seen,  expressly  de- 
clares that  the  common  council  may  cause  "the  whole  width 
of  the  street  to  be  graded  and  paved."  We  cannot  alter  the 
language  of  the  statute  so  aa  to  make  it  read  "graded  or 
paved."  Teasel,  M.  R,  in  Morgan  v.  Thomas,  61  L.  J.  Q.  B. 
D.  556,  L.  K.,  9  Q.  B.  D.,  643 ;  Armstrong  v.  Moran,  1 
Brad.  (N.  Y.)  314;  Buck  v.  Damenbacker,  3Y  N.  J.  L. 
359. 

We  can  discover  no  good  reason  why  "or"  should  be  sub- 
stituted for  "and"  in  this  act,  nor  has  any  been  suggested 
to  us.  To  grade  and  pave  is  to  make  a  completed  improve- 
ment, and  is  something  entirely  different  from  the  mere 
reduction  of  the  natural  inequalities  of  Uie  surface  of  the 
ground  to  a  uniform  and  artificial  grade.  The  statute  pro- 
.vides  for  such  complete  improvement,  and  its  terms  exclude 
a  partial  one  by  grading  only.  We  can  easily  presume  that 
the  le^alature  had  sufBcient  reasons  for  using  the  precise 
language  it  employed,  thereby  requiring  the  improvement 
to  he  made  l^  both  grading  and  paving.  Hie  mere  gradua- 
tion of  a  street  mi^t  be  of  little  or  no  benefit  to  the  abutting 
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■property.  Ji  a  street  should  be  graded  and  allowed  to  stand 
for  a  coneiderable  time  without  further  imi^OTement,  such 
grading  might  be  bo  far  impaired  or  injured  by  washing 
away,  caving  of  banks,  or  the  filling  up  of  low  levels,  as  to 
require  the  work  to  be  done  over.  The  coat  of  the  full  im- 
provement might  be  seriously  increased  by  separating  the 
grading  and  paving,  and  doing  the  work  by  piecemeal  Or 
it  might  also  happen  that  such  partial  improvHuents,  with 
separate  assessments  for  their  cost,  made  in  favor  of  diflEer- 
ent  contractors  at  different  times,  would  lead  to  s  confiict 
of  rights,  and  render  the  collection  of  assessments  doubt- 
ful or  impossible.  The  plain  letter  of  the  governing  statute 
required  that  the  improvement  should  be  made  by  grading 
and  paving.  The  power  granted  to  the  <rity  was  a  special 
and  limited  one,  and  could  be  exercised  only  upon  the  terms 
on  which  it  was  conferred.  We  feel  constrained  to  follow 
the  language  of  the  statute,  instead  of  construing  it,  as  we 
are  asked  by  the  appellees  to  do,  in  such  manner  as  to 
defeat  the  plainly  expressed  legislative  intention.  §240 
Bums  1901;  Massey  v.  Dunlap,  146  Ind.  350,  357,  358 
Adams  v.  City  of  Shelhyville.  154  Ind.  467,  49  L.  R.  A. 
797,  77  Am.  St.  484;  Keith  v.  WiUon.  145  Ind.  149 
BurTce  v.  Lukens,  12  Ind.  App.  648,  54  Am.  St  539 ;  Cleve- 
land, etc.,  R.  Co.  v.  Edward  C.  Jotws  Co.,  20  Ind.  App.  87 
Watson  V.  Passaic,  46  N.  J.  L.  124;  Brown  v.  Mayor,  etc. 
3  Thomp.  &  C.  155;  City  of  Tacoma  v.  State,  4  Wash.  64, 
29  Pac.  847;  Hawthorn  v.  City  of  East  Portland,  13  Ore. 
271,  274,  10  Pac.  342 ;  National,  etc.,  Co.  v.  City  of  Kan- 
sas, 20  Mo.  App.  237,  242. 

The  appellees  contend,  however,  that  even  if  the  ordi- 
nance directing  the  improvement  was  invalid,  yet,  as  the 
contractors  relied  upon  the  record  of  the  common  council, 
and  laid  out  money  and  performed  labor  for  the  benefit  of 
the  abutting  property  without  objection  on  the  part  of  the 
appellant,  she  is  estopped  to  deny  the  validity  of  the  pro- 
ceedings.    It  is  true,  undoubtedly,  that  a  landowner  who 
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h&s  full  knowledge  that  persons  are,  in  good  faith,  acting 
upon  the  assumption  tliat  proceedings  in  which  a  special 
assessment  for  a  puhlic  improvement  ma;  be  made  are  valid, 
who  stands  by  without  objection  until  considerable  sums  of 
mon^  are  expended  upon  it,  is  estopped  to  deny  the  author- 
ity by  which  the  improvements  are  made,  or  to  defeat  the 
assessment  against  his  property  for  the  benefits  resulting 
to  it  "And  this,"  it  is  said,  "is  true,  both  where  the  pro- 
ceedings for  the  improvement  are  attacked  for  irregularity, 
and  where  their  validity  is  denied,  but  color  of  law  exists 
for  the  proceedings."  Board,  etc.,  v.  Plainer,  149  Ind.  116, 
and  cases  cited ;  Scudder  v.  Jones,  134  Ind.  547 ;  DuPuy  v. 
City  of  Wabash,  133  Ind.  336;  City  of  Bloomingt(m  v. 
Phelps,  149  Ind.  596;  Cluggish  v.  Koons,  15  Ind.  App^ 
599;  Elliott,  Roads  &  Sts.  (2d  ed.),  §§589,  591.  But,  as 
the  pleadings  stand,  while  this  is  the  rule,  the  appellees  are 
not  in  a  situation  to  take  advantage  of  it.  The  ordinance 
which  was  the  foundation  of  the  proceedings  for  the  im- 
provement, and  of  the  assessment  against  the  land  of  the 
appellant,  was  void.  This  being  so,  it  devolved  upon  the 
appellees,  if  they  could,  *to  show  by  proper  averments  in 
their  complaint  that,  notwithstanding  the  invalidity  of  the 
ordinance,  facts  existed  which  entitled  them  to  collect  the 
assessment  In  the  absence  of  such  averments,  their  com- 
plaint failed  to  state  a  good  cause  of  action.  The  fact  that 
the  proceedings  rested  upon  an  invalid  ordinance  is 
apparent  upon  the  face  of  the  complaint  That  pleading 
contains  no  allegation  of  the  facts  assumed  by  the  appellee, 
that  the  appellant,  with  full  knowledge  that  the  appellees 
were  acting  under  the  ordinance,  and  expending  money  in 
the  improvement  of  the  street  upon  which  her  property 
abutted,  stood  by,  without  objection,  and  acquiesced  in  the 
transaction.  There  is  no  presumption  of  law  that  the 
appellant  had  such  knowledge,  or  that  she  so  acquiesced. 
The  matter  relied  upon  by  the  appellees  even  if  sufficient — 
which  we  do  not  decide — is  in  the  nature  of  an  estoppel, 
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and,  as  such,  the  facts  constituting  it  must  be  fully  and 
distinctly  pleaded  bo  tiiat  the  court  may  determine  their 
sufficiency.  Where  there  ie  ground  for  inference  or  intend- 
ment, it  will  be  against  the  estoppel,  and  not  in  its  favor. 
Prain  v.  Burgeii,  152  Ind.  55 ;  Dudley  v.  Pigg,  149  Ind. 
363 ;  Center  School  Tp.  ?.  State,  ex  rei.,  150  Ind.  168. 

The  complaint  failed  to  state  facts  sufficient  to  entitle  the 
appellees  to  any  relief,  and  the  demurrers  to  it  ahould 
have  been  sustained.  As  the  complaint  was  bad,  the  other 
errors  assigned  need  not  be  considered. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrers  to  the  complaint,  and  for  further  prooeedings  in 
accordance  with  this  opinion. 


The  Boabd  of  Cohhissionebs  of  Miami 

County  et  al.  v.  Mowbbay. 

liSJ  isi  [No.  19,968.    Filed  JuiaatT  29,  190S.] 

isi  lU 

|iei   4M)     OounnBS. — Ooimtg  Reform  Late. — Attomey'i  Feet. — AUovmnee  by  OniH, 
ISO         10    — iTondamut. — Under  f6694gl  Bnms  1901,  oourta  have  no  power  to 
isfi        B8    bind  the  ooanty  for  Attorney's  fees  (or  Berrioes  rendered  in  crim- 
170       X*\    Inal  oases  beyond  the  unoant  of  the  existing  appropriation  for 
"°       *^    that  pnrpoee,  and  an  action  will  not  lie  against  the  ooonty  to  re- 
teo     10'      oover  for  services  in  snoh  case  and  to  compel  the  connty  oonncil 
|5^^_^!     by  mandate  to  make  an  appropriation  to  jay  the  same  and  the 
oonsty  anditor  to  issue  a  warrant  therefor,    pp.  11-16. 
Uandawis. — Proeeii. — Summoru. — Alterrtative  Writ. — The  mode  of  ao- 
qniring  jnriadiotion  over  the  defendant  in  a  proceeding  for  a  writ 
of  mandate  is  not  by  the  service  of  an  ordinary  snnunona,  bnt  by 
■srvice  of  aa  alternative  writ  of  mandate  as  provided  by  ^1184 
Bums  1901.    p.  14. 
AppbaIi  AMD  Bkbob. — Jfoffon  to  Quash  Sunanon*. — Anmner. — Waiver. — 
Defeaduit  in  a  mandamns  proceeding  did  not  waive  the  right  to 
present  for  review  the  action  of  the  conrt  in  overmling  a  moticm 
to  qnaah  the  snmmons  by  afterward  filing  a  demnrrer  and  an  an- 
swer to  the  merits  of  the  canse.    p.  15. 

From  Miami  Circuit  Court ;  J.  T.  Cox,  Judge. 
Action  by  William  £.  Mowbray  against  the  board  of 
commissioners  of  Miami  county  and  others.    From  a 
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judgment  for  plaintiff,  defendants  appeal.  Tranaferred 
from  Appellate  Coort,  under  §18S7a  Bums  1901.  Reversed. 

John  MiieheU,  H.  P.  Loveland  and  B.  J.  Lovdand,  for 
appellants. 

£.  T.  Reasoner  and  John  W.  (yHara,  for  appellee. 

Monks,  J. — Appellee  brought  this  action  against  a^^iel- 
lanta,  the  board  of  county  commieBioners  of  Miami  county, 
Clarkson  Macy  the  auditor  of  aaid  county,  and  the  county 
council,  to  recover  a  judgment  against  said  county  for 
services  rendered  by  appellee  as  an  attorney  in  defense  of  a 
person  charged  with  the  crime  of  rape,  in  the  circuit  court 
of  said  county,  under  an  appointment  by  said  court,  and  to 
compel  said  county  council,  by  writ  of  mandate,  to  make  an 
appropriation  to  pay  the  same,  and  to  compel  the  said 
auditor  to  issue  a  warrant  therefor  on  the  county  treasoTOT. 
A  trial  of  said  cause  resulted  in  a  judgment  against  appel- 
lants as  prayed  for  in  the  complaint. 

It  was  alleged  in  the  complaint  "that  appellee  was 
appointed  by  the  Miami  Circuit  Court,  at  ita  April  term, 
1900,  to  render  services  as  an  attorney  in  the  defense  of 
Frank  L.  Rennols,  charged  in  said  court  with  the  crime  of 
rape;  that  he  accepted  said  appointment,  and  rendered 
services  as  attorney  in  said  cause  of  the  value  of  $250,  a  bill 
of  particulars  of  which  is  filed  herewith,  and  mailed  ex- 
hibit A ;  that  on  the  2d  day  of  July,  1900,  said  court  made 
an  allowance  of  $250  for  said  services;  that  on  July  2, 
1900,  appellee  presented  a  certified  copy  of  said  allowance 
to  the  auditor  of  said  county,  who  issued  a  warrant  for  $45, 
which  sum  was  paid  to  appellee;  that  appellee  demanded 
of  said  auditor  a  warrant  on  the  treasurer  of  said  county  for 
the  residue  of  the  amount  of  said  allowance  remaining 
unpaid,  but  said  auditor  refused,  and  still  refuses,  to  issue 
a  warrant  therefor,  for  the  reason  that  there  is  no  money  in 
the  treasury  of  the  county  appropriated  by  the  county 
council  to  pay  the  same ;  that  in  making  estimates  of  court 
expenses  for  the  year  ending  December  31,  1900,  the  clerk 
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of  the  Miami  Circuit  Court  estimated  an  amount  necessary 
to  pay  attom^'s  fees  in  criminal  and  civil  cases  at  $1,000, 
but  the  appropriation  therefor  by  the  county  council  of 
said  county  was  only  $500;  that  at  the  meeting  of  said 
county  council  in  August,  1900,  the  attention  of  said  coun- 
cil was  called  to  said  matter,  and  they  were  asked  by  said 
appellee  to  make  an  appropriation  of  $205  for  the  payment 
of  said  deficiency,  but  said  council  neglected  and  refused, 
and  still  refuses,  to  make  fn  appropriation  therefor;  tliat 
afterwards,  on  September  7,  1600,  appellee  caused  said 
claim,  duly  verified  by  his  affidavit,  to  be  filed  by  tlie 
auditor  of  said  county  in  the  office  of  said  auditor  for  allow- 
ance by  said  board  of  commissioners,  but  said  board  failed, 
neglected,  and  refused  to  allow  said  claim,  or  any  part 
thereof,  and  still  fails,  neglects,  and  refuses  to  make  any 
order  for  the  payment  of  the  same,  for  the  reason  tihat  no 
appropriation  therefor  has  been  made  by  said  county  coun- 
cil ;  that  said  sum  of  $205  is  now  due  and  unpaid,  together 
with  interest," 

A  county  is  a  subdivision  of  the  State,  created  by  the 
sovereign  power  for  governmental  purposes.  Such  subdi- 
visions are  instrumentalities  of  government  and  exercise 
the  powers  delegated  by  the  State.  7  Am.  &  Eng.  Ency. 
Law  (3d  ed.),  900  et  seq.;  White  v.  Board,  etc.,  129  Ind. 
396;  Board,  etc.,  v.  Daily,  132  Ind.  73;  Board,  etc..  v. 
Rickel,  106  Ind.  501,  503;  Dillon,  Mun.  Corp.  (3d  ed.), 
§§23,  53;  1  Beach,  Pub.  Corp.,  §8.  If  such  powers  are 
delegated  by  the  legislature,  and  not  by  the  Constitution, 
the  legislature  may  enlarge,  diminish,  or  withdraw  the 
same  entirely,  in  the  absence  of  a  constitutional  restriction. 

The  act  approved  March  3,  1899  (Acts  1899,  pp.  343- 
365,  §§5594g-5594e2  Bums  1901),  commonly  known  as 
the  county  reform  law,  made  many  radical  changes  in  the 
manner  of  doing  county  business,  and  as  to  the  powers  of 
boards  of  commissioners,  officers,  and  courts  to  create  a 
liability  against  the  county.    It  is  provided  by  §27  of  said 
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act  (§5594gl  Bums  1901)  that:  "No  court,  or  division 
thereof,  of  any  county,  shall  have  power  to  hind  such 
county  hy  any  contract,  agreement,  or  in  any  other  way, 
except  by  judgment  rendered  in  a  cause  where  such  twurt 
has  jurisdiction  of  the  parties  and  subject-matter  of  the 
action,  to  any  extent  heyond  the  amount  of  money  at  the 
time  already  appropriated  by  ordinance  for  the  purpose  of 
eueh  court,  and  for  the  purpose  for  which  such  obligation 
is  attempted  to  he  incurred,  and  all  contracts  and  agree- 
ments, express  or  implied,  and  all  obligations  of  any  and  ev- 
ery sort  attempted  heyond  such  existing  appropriations  shall 
be  absolutely  void."  Before  the  enactment  of  said  county 
reform  law,  it  was  held  that  the  circuit  court  bad  authority 
to  assign  counsel  to  defend  poor  and  destitute  persons 
charged  with  crime  in  such  court,  and  bind  the  county 
therefor.  The  allowance  by  such  court  for  such  services, 
however,  was  not  conclusive  against  said  county,  but  only 
prima  facie  evidence  that  the  services  were  so  rendered. 
Board,  etc.,  v.  Pollard,  153  Ind.  371-373,  and  cases  cited. 
It  was  held,  hewcver,  in  said  case,  that  such  court  had  no 
power  to  make  an  allowance  to  an  attorney  appointed  by 
the  court  as  counsel  for  a  poor  person  in  a  civil  action,  for 
the  reason  that  the  legislature  had  not  left  the  protection  ol 
the  rights  of  the  poor  suitor  in  a  civil  action  to  the  exercise 
of  the  inherent  powers  of  the  court,  as  in  criminal  causes, 
but  had,  by  §261  Bums  1901,  §280  R.  S.  1881  and  Homer 
1901,  expressly  regulated  the  procedure  in  such  cases.  By 
said  §27,  supra,  the  legislature  has  limited  the  power  of 
courts,  so  that  in  criminal  cases  they  have  no  power  to  bind 
the  county  for  attorney's  fees  for  services  rendered  in  crim- 
inal cases,  beyond  the  amount  of  the  existing  appropriation 
-  for  that  purpose.    Turner  v.  Board,  etc.,  158  Ind.  166. 

It  appears  from  the  complaint  that  all  of  the  amount 
appropriated  by  the  county  council  for  the  purpose  of  pay- 
ing for  services  of  attorneys  in  defending  poor  persons 
charged  with  crime  had  been  expended,  except  $45,  at  the 
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time  appellee  rendered  the  services  mentioned.  Appellee 
was  bound  to  take  notice  of  the  law  on  this  subject, — that 
the  court  had  no  power  to  bind  the  county  beyond  that 
amount.  Having  voluntarily  performed  the  services  sued 
for,  with  such  knowledge,  appellee  has  no  ground  to  claim 
compensation  in  excess  of  the  amount  of  $45,  which 
the  complaint  shows  he  has  received  from  the  county. 
Board,  etc.,  v.  Pollard,  153  Ind.  371,  375.  It  is  evident 
that  the  court  erred  in  overruling  the  demurrer  of  the  board 
of  commissionera  to  the  complaint  for  want  of  tacta. 

It  appears  from  the  record  that  the  process  issued  and 
served  upon  the  Hiami  county  council,  one  of  the  appel- 
lants, was  a  summons  in  the  ordinary  form,  and  not  an 
alternative  writ  of  mandate.  The  Miami  county  council, 
by  its  attorneys,  entered  a  special  appearance  to  said  pro- 
ceeding in  the  court  below,  and  filed  a  motion  to  quash  said 
Bummons,  for  the  reason  that  it  was  an  ordinary  summons, 
and  not  an  alternative  writ  This  motion  the  court  over- 
ruled, to  which  said  appellant  reserved  an  exception.  Thia 
ruling  of  the  court  is  assigned  as  error  in  this  court. 

The  mode  of  acquiring  jurisdiction  over  the  defendant 
in  a  proceeding  for  a  writ  of  mandate  is  not  by  the  service 
of  an  ordinary  simimons,  but  by  service  of  an  alternative 
writ  of  mandate.  §1184  Bums  1901,  §1170  R.  S.  1881 
and  Homer  1901;  Wren  v.  City  of  Indianapolis,  96  Ind. 
206,  211;  Potts  v.  State,  ex  rel.,  75  Ind.  336,  and  cases 
cit«d ;  Jessup  v.  Carey,  61  Ind.  584,  590,  See,  tdm,  Johnson 
V.  Smith,  64  Ind.  275,  280;  13  Ency.  PL  &  Pr.,  760-762; 
Works'  Prac.  (3d  ed.),  §§217,  1447,  1448.  In  Jessup  v. 
Carey,  supra,  at  page  590,  it  was  said :  "It  does  not  ap- 
pear from  the  record  that  an  alternative  writ  of  mandate 
was  applied  for  or  issued  in  diis  action ;  but  the  appellants 
appeared,  probably  in  obedience  to  an  ordinary  summons, 
and  demurred  to  and  answered  the  appellee's  verified  com- 
plaint, as  containing  his  cause  of  action.  The  proceeding  is  ■ 
certainly  informal  and  defective  in  its  inception.    The  suit 
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should  have  been  commenced  in  the  name  of  the  State  of 
IsdiaDB,  upon  the  relation  of  the  appellee;  and,  upon  his 
affidavit  filed,  the  appellee  should  have  moved  the  court 
for  an  alternative  writ  of  mandate,  requiring  the  appellant 
Jeesup,  as  sheriff,  to  execute  and  deliver  to  him  a  deed  of 
.  the  real  estate  described  in  hia  certificate,  or  show  sufficient 
CBTtse,  in  his  return  to  said  writ,  why  he  failed  or  refused 
so  to  do.  This  alternative  writ  of  mandate  would  then  have 
oonatituted  the  plaintiff's  complaint,  or  cause  of  action; 
and  upon  it  issues  of  law  or  fact  might  have  been  joined,  as 
in  other  cases.  Board,  etc.,  v.  State,  ex  rel.,  61  Ind.  75; 
and  Board,  etc.,  v.  State,  ex  rel.,  61  Ind.  379." 

The  issuance  and  service  of  the  alternative  writ  may  be 
waived  by  a  full  appearance  to  the  action.  Wren  v.  City  of 
Indianapolis.  96  Ind.  206,  211 ;  Pfister  v.  State,  ex  rel.,  82 
Ind.  382.  In  this  case,  said  appellant,  after  the  court  over- 
ruled its  motion  to  quash  said  summons,  filed  a  demurrer 
to  the  complaint,  which  was  overruled,  after  which  it  filed 
an  answer  to  the  merits  of  the  cause,  and  thus  entered  a  full 
appearance  to  the  action;  but  said  appellant  did  not 
thereby  waive  its  right  to  present  for  review  said  ruling  of 
the  court  on  the  motion  to  quash  said  summons.  American, 
etc.,  Ins.  Co.  y.  Mason,  159  Ind.  15,  and  cases  cited;  2 
Ency.  PL  &  Pr.,  629,  630;  3  Cyc  Law  &  Proc.,  525,  526; 
Elliott,  App.  Proc.,  §§677,  678;  Perkins  v.  Hayward,  132 
Ind.  95,  100,  101 ;  Chandler  v.  Citizens  Nat.  Bank,  149 
Ind.  601,  603.  It  follows  that  the  court  below  erred  in 
overruling  the  motion  to  quash  said  summons.  The  action 
of  the  court  in  overruling  the  motion  of  appellant  Macy, 
county  auditor,  to  quash  said  summons  as  to  him  was  erro- 
neous for  the  same  reason. 

As  the  facts  alleged  in  the  complaint  did  not  show  that 
appellee,  in  a  court  having  jurisdiction  of  the  parties 
and  the  subject-matter  of  the  action,  had  recovered  a  judg- 
ment against  the  county,  in  its  corporate  capacity,  for  his 
said  services  as  attorney  in  said  cause,  the  aame  was  not 
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Bufficient  to  withstand  the  demurrer  for  want  of  facts  of  the 
Miami  coimtj  council,  and  the  court  therefore  erred  in 
OTerruling  said  demurrer.    State  v.  Kerr,  158  Ind.  155. 

The  action  against  the  county  auditor  proceeds  upon  the 
theory  that  it  is  his  duty  to  issue  a  warrant  in  favor  of 
appellee  for  the  amount  of  his  claim,  when  the  same  is 
appropriated  by  the  county  council.  As  the  complaint  is 
not  sulficient  against  the  county  council,  it  follows  that  it 
was  not  Bufficient  against  said  auditor.  The  court  there- 
fore erred  in  overruling  the  demurrer  of  the  appellant 
Macy,  auditor  of  said  county,  to  the  complaint 

Judgment  Tevereed,  with  instructions  to  sustain  the  de- 
murrer of  the  hoard  of  commissioners  to  the  complaint,  and 
to  sustain  the  motions  of  the  county  council  and  JSHBay, 
auditor,  to  quash  the  summons. 

Gillett,  J.,  iSoncurs  in  the  result. 


The  Pennsylvania,  Company  v.  Leeman. 

[No.  20,001.    Filed  January  29,  1903.] 

Rehotai.  op  OiVSKa.~Applieaivm. — The  filing  and  preaenting  of  a 
proper  ai^lication  and  bond  for  the  remoral  of  a  canse  to  tha 
federal  court,  by  one  entitled  to  the  removal,  ipao  facto  deprived 
the  trial  court  of  the  right  to^proceed  further,    p.  IS. 

Saxb. — Waiver. — Alleged  error  of  court  in  denying  the  application 
of  defendant  for  the  removal  of  the  caiiae  to  the  federal  court  is 
not  waived  by  the  defendant  by  defending  itself  in  the  court  be- 
low after  its  petition  haa  been  denied,    p.  19. 

Bamb. — Time  of  Making  Application. — A  oaose  will  not  be  reversed 
because  of  the  ruling  of  the  conrt  in  denying  a  petition  for  the 
removal  of  the  canse  to  the  federal  court,  where  it  appears  from 
the  record  that  the  petitioner  took  a  change  of  venne  and  after- 
ward filed  a  dilatory  plea  on  which  a  trial  was  had  and  made  the 
application  for  removal  more  than  five  months  after  coming  into 
conrt;  since  it  will  be  presumed  in  view  of  the  provisions  of  the 
code  relative  to  the  making  of  isanes,  uotlting  appearing  in  the 
record  to  the  contrary,  that  the  time  when  defendant  was  required 
to  answer  the  complaint  had  expired  wlien  it  tendered  its  appli- 
cation for  removal,    pp.  nss. 

SuK. — Amended  OompUanl. — The  action  of  the  court  in  denying  the 
application  of  defendant  for  the  removal  of  a  cause  to  the  fed- 
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entl  coort  beoanee  of  deUj  in  making  the  application  will  not  be 
lerersed  beoanso  of  the  filing  of  an  amended  oomplaint,  where 
the  original  complaint  is  not  in  the  record  and  it  can  not  be 
ascertained  whether  the  owose  was  changed  from  a  nou-remora- 
ble  to  a  remOTable  one.  ,  pp.  St,  S3. 

From  Boone  Circuit  Court;  £.  S.  Higgina,  Judge. 

Action  by  Enoch  Leeman  against  the  Pennsylvania 
Company.  From  a  judgment  for  plaintifii  defendant  ap- 
peals. Transferred  from  Appellate  Court,  under  §13S7u 
Burnfl  1901.     Affirmed. 

S.  0.  Pickens,  for  appellant. 

W.  J.  Beckett  and  A.  J.  Shelby,  for  appellee. 

GiLLBTT,  J. — The  appellee  on  the  13th  day  of  August, 
1900,  filed  his  complaint  in  the  Hendricks  Circuit  Court 
against  appellant.  On  the  4th  day  of  September,  1900,  the 
latter  iiled  a  plea  setting  up  a  state  of  facts  on  which  it 
baaed  a  challenge  to  the  jurisdiction  of  the  Hendricks  Cir- 
cuit Court  to  hear  and  determine  the  cause,  and  concluding 
with  a  prayer  that  the  action  abate.  On  the  ISth  day  of 
September,  1900,  appellant  proaired,  and  afterwards  per- 
fected, a  change  of  the  venue  of  said  cause  to  the  court 
below.  Appellee  filed  a  general  denial  to  the  plea  in  abate- 
ment, and  on  the  6th  day  of  February,  1901,  after  a  trial, 
said  court  entered  a  finding  and  judgment  for  appellee  upon 
said  plea.  Appellee  then  filed  an  amended  complaint  in 
three  paragraphs,  and  the  court  entered  a  rule  against 
appdlant  to  answer  said  complaint  Thereupon  appellant 
filed  its  petition  to  remove  said  cause  to  the  United  States 
Circuit  Court  for  the  district  of  Indiana,  on  the  ground 
commonly  denominated  as  diverse  citizenship,  and  at  the 
same  time  filed  its  bond  in  that  behalf,  as  required  by  law. 
The  court  approved  the  bond,  but  ovorniled  the  petition, 
and  the  appellant  excepted  to  the  latter  ruling.  Issues  of 
fact  were  afterwards  formed  on  the  amended  complaint, 
and  a  trial  resulted  in  a  verdict  and  judgment  for  appellee. 

The  leading  question  in  the  case  is,  did  the  court  below 
Vol.  160—2 
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err  in  oTemiling  the  petition  for  removal  ?  Upon  a  compli- 
ance with  tlie  act  of  congrese  relative  to  the  removal  of 
caoBes  (25  Stat,  at  Large,  433),  the  act  provides  that: 
"It  shall  then  be  the  duty  of  the  state  court  to  accept  said 
petition  and  bond,  and  proceed  no  further  in  snch  suit"  If 
tbe  appellant  was  entitled  to  the  removal,  the  filing  and  pre- 
senting of  a  proper  application  and  bond  ipso  facto  deprived 
the  trial  court  of  the  right  to  proceed  further.  Eem  v.  Hui- 
dehoper,  103  U.  S.  485,  26  L.  Ed.  854;  Railroad  Co.  v. 
Eoemiz,  104  U.  S.  5,  26  L.  Ed.,  643 ;  Postal  Tel  Cable  Oo. 
V.  Southern  B.  Co.,  88  Fed.  803 ;  Meche  v.  Valley  Tovm 
Mineral  Co.,  89  Fed.  209.  We  are  not  called  upon  here  to 
consider  whether  the  writ  of  certiorari  provided  for  by  §7, 
18  Stat,  at  Larg^  472,  operates  as  a  supersedeas.  4  Ency. 
PI  &  Pr.,  205 ;  Removal  Cases,  100  U.  S.  457,  474 ;  Stone 
.  V.  South  Carolina.  117  U.  S.  430,  6  Sup  Ct  790,  29  L.  Ed. 
962.  Even  if  the  writ  does  not  have  that  effect,  the  United 
States  Circuit  Court  has  power  to  bring  about  the  same 
result  by  enjoining  the  plaintiff  from  prosecuting  the  action 
in  the  state  court  French  v.  Hay,  22  Wall.  250,  22  L.  Ed. 
857;  Dietzsch  v.  Euidekoper,  103  U.  S.  494,  26  L,  Ed. 
497;  Baltimore,  etc.,  R.  Co.  v.  Ford.  35  Fed.  170;  Abeel  v. 
Culberson,  66  Fed.  829.  Where  no  sudi  action  is  taken, 
however,  and  the  defendant  simply  procures  a  transcript 
of  the  proceedings  and  files  it  in  the  United  States  Circuit 
Court,  the  result  i^,  if  both  courts  thereafter  assert  jurisdic- 
tion, that  a  case  is  presented  where  each  court  proceeds  on 
its  own  reaponaibility  in  the  matter  of  jurisdiction,  both 
being  ultimately  subject  to  the  control  of  the  Supreme  Court 
of  the  United  States.  As  stated  in  Missouri  Pac.  R.  Co.  v. 
Fitzgerald,  160  U.  a  556,  582, 16  Sup.  Ct  389,  396,  40  L. 
Ed.  536 :  "If  a  state  court  proceeds  to  judgment  in  a  cause 
notwithstanding  an  application  for  removal,  its  ruling  in 
retaining  the  case  will  be  reviewable  here  after  final  judg- 
ment under  §709  of  the  revised  statutes.  Stone  v.  South 
■  Carolina,  117  U.  S.  430.    If  a  ease  be  removed  to  the  cir- 
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cult  court  and  a  motion  to  remand  be  made  and  denied,  then 
after  £nal  judgment  the  action  of  tlie  circuit  court  in  refua- 
ing  to  remand  may  be  reviewed  here  on  error  or  appeal 
Graves  v.  Corhin.  132  U.  S.  571.  If  the  circuit  court  and 
the  state  court  go  to  judgment,  respectively,  each  judg- 
ment is  open  to  revision  in  the  appropriate  mode.  Removal 
dues,  100  U.  S.  457." 

We  are  unadvised  as  to  whether  the  United  States  Circuit 
Court  has  asserted  jurisdiction  over  this  cause,  and  it 
appearing  from  the  record  that  the  court  below  refused  to 
order  the  removal,  and  asserted  its  continued  jurisdiction 
over  the  cause,  we  are  called  upon  to  determine  whether  the 
record  shows  error. 

Counsel  for  appellee  err  in  their  contention  that  the 
error,  if  any,  was  waived  by  the  appellant  by  defending 
itseif  in  the  court  below  after  its  petition  had  been  denied. 
Removal  Cases,  supra;  Insurance  Co.  v.  Dunn,  19  Wall. 
214,  22  L.  Ed.  68 ;  Kern  v.  HuideJcoper,  supra. 

To  entitle  a  defendant  to  a  removal,  on  the  ground  men^ 
tioned,  he  must  file  hid  petition  at  or  before  the  time  whfflt 
he  ia  "required  by  the  laws  of  the  state  or  the  rule  of  the 
state  court  in  which  such  suit  is  brought  to  answer  or 
plead  to  the  declaration  or  complaint  of  the  plaintiff,"  and 
make  and  file  therewith  a  bond  with  good  and  sufficient 
surety  conditioned  as  required  by  the  statute.  §3,  25  Stat, 
at  Large,  433,  435. 

It  has  been  held  that  the  interposing  of  a  demurrer,  mo- 
tion, or  answer,  before  the  time  for  the  filing  of  answer  is 
required,  does  not  shorten  the  time  for  filing  an  application 
to  remove.  Gavin  v.  Vance,  33  Fed.  84 ;  Duncan  v.  Associ- 
ated Press,  81  Fed.  417.  While  doubt  has  been  cast  on  the 
proposition  stated,  by  Fidelity,  etc.,  Co.  v.  Newport  News, 
etc.,  Co.,  70  Fed.  403,  we  will  assume  that  the  filing  of  the 
answer  mentioned  did  not,  per  se,  shorten  the  time  to  file 
answer.  We  therefore  turn  to  the  Indiana  statutes  relative 
to  the  making  up  of  issues.    Section  403  Bums  1901  pro- 
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vides  that;  "On  the  aeeond  and  each  succeeding  day  of  the 
term,  the  court  shall  call  aa  many  of  the  causes  which  stand 
for  trial  at  such  term,  for  issues,  as  the  business  of  the  court 
will  permit;  *  *  •  and  shall  compel  the  parties  to  file 
their  respective  pleadings  and  answers  to  interrogatories,  at 
aueh  time  as  the  court  shall  deem  just,  in  no  ease  allowing 
unreasonable  delay,  and  the  pleadings  shall  be  completed 
at  an  early  day  of  the  term."  Section  367  of  the  code  pro- 
vides that:  "Every  action  shall  stand  for  issue  and  trial  at 
the  first  term  after  it  is  commenced,  when  the  summona 
have  [has]  been  served  on  the  defendants  ten  days,  or  pub- 
lication has  been  made  for  thirty  days  before  the  first  day 
of  the  term,"  and  the  proviso  of  that  section  authorizes  the 
making  of  the  cause  returnable  specially,  upon  a  day  in 
term,  by  indorsement  upon  the  complaint,  and  that  in  that 
event,  upon  the  completion  of  service,  the  action  shall  stand 
for  issue  and  trial  at  such  term.  Section  1375  Bums  1901 
authorizes  the  circuit  court  to  adopt  rules,  etc. 

As  was  said  in  Amsden  v.  Norwich  Union  Fire  Ins.  Soc, 
44  Fed.  515,  there  is  nothing  explicit  in  the  Indiana  civil 
code  m  respect  to  the  matter  of  answering  or  pleading,  but 
the  matter  is  left  to  bo  governed  by  the  rules  or  practice  of 
the  court.  The  validity  of  a  general  rule  was  impliedly 
recognized  in  that  case;  and  in  Dougherty  v.  Western 
Union  Tel  Co.,  61  Fed.  138,  the  court  refused  to  take  juris- 
diction of  the  cauBG  Ixipause  t.ho  application  wns  made  after 
the  time  allowed  the  defendant  to  answer  under  a  general 
rule  of  the  stat«  court  had  expired.  The  record  in  this  case 
does  not  show  that  the  appellant  was  expressly  ruled  to  an- 
swer until  after  the  filing  of  the  amended  complaint.  The 
rule  at  that  time  entered  does  not  exclude  the  idea  of  the 
existence  of  a  general  rule  that  was  perhaps  inapplicable 
to  the  particular  case.  With  a  record  silent  as  to  whethw 
there  was  a  general  rule  of  court  respecting  the  filing  of 
answers,  and  the  burden  upon  the  appellant  to  show  error, 
and  considering  that  the  code  contemplates  that  the  iasues 
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shall  be  made  up  promptlj]  we  think  we  maj  presume  that 
the  time  when  appellant  was  required  to  answer  the  com- 
plaint had  expired  when  it  tendered  its  application  for 
removal. 

Admitting  that  the  plea  that  was  filed  afforded  such  an 
obstacle  to  the  operation  of  a  general  rule  to  answer  that  an 
answer  to  the  merits  could  not  be  required  until  the  pending 
plea  was  disposed  of,  the  question  arises  whether  such  plea 
was  not  an  answer  within  the  statute.  This  question  has 
been  determined.  In  MaHin  v.  Baltimore,  etc.,  R.  Co.,  151 
tr.  S.  673,  686, 14  Sup.  Ct  533,  88  L.  Ed.  311,  it  wa3  said : 
"This  provision  allows  the  petition  for  removal  to  be  filed 
at  or  before  the  time  when  the  defendant  is  required  by  the 
local  law  or  rule  of  court  'to  answer  or  plead  to  the  declara- 
tion or  complaint.'  These'  words  make  no  distinction  be- 
tween different  kinds  of  answers  or  pleas ;  and  all  pleas  or 
answers  of  the  defendantj  whether  in  matter  of  law  by 
demurrer,  or  in  matter  of  fact,  either  by  dilatory  plea  to  the 
jurisdiction  of  the  court  or  in  suspension  or  abatement  of 
the  particular  suit,  or  by  plea  in  bar  of  the  whole  right  of 
action,  are  said,  in  the  standard  books  on  pleading,  to  'op- 
pose or  answer'  the  declaration  or  complaint  which  the 
defendant  is  summoned  to  meet  Stephen,  Pleading  (1st 
Am.  ed.),  60,  62,  63,  70,  71,  239;  Lawes,  Pleading, '36. 
The  judiciary  act  of  September  24,  1789,  c.  20,  §12,  re- 
quired a  petition  for  removal  of  a  case  from  a  state  court 
into  the  circuit  court  of  the  United  States  to  be  filed  by  the 
defendant  'at  the  time  of  entering  his  appearance  in  such 
state  court,'  1  Stat  79.  The  recent  acts  of  congress  have 
tended  more  and  more  to  contract  the  jurisdiction  of  the 
courts  of  the  United  States,  which  had  been  enlarged  by 
intermediate  acts,  and  to  restrict  it  more  nearly  within  the 
limits  of  the  earliest  sta'tute.  Pullman  Car  Co.  v.  Speck, 
113  U.  S.  84;  Smifh  v.  Lyon.  133  U.  S.  315,  320;  In  re 
Pennsylvania  Co.,  137  U.  S.  451,  454;  Fwk  v.  Henarie, 
142  U.  S.  459,  467 ;  Shaw  v.  Quincy  Mining  Co.,  146  U.  S. 
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444,  449.  Construing  the  proTision  now  in  question,  hav- 
ing regard  to  the  natural  meaning  of  its  language,  and  to 
the  history  of  the  legislation  upon  this  subject,  the  only 
reasonable  inference  is  that  congress  contemplated  tiiat  the 
petition  for  removal  should  he  filed  in  the  state  court  as 
soon  as  the  defendant  was  required  to  make  any  defense 
whatever  in  that  court,  so  that,  if  the  case  should  be  re- 
moved, the  validity  of  any  and  all  of  his  defenses  should  be 
tried  and  determined  in.  the  circuit  court  of  the  United 
States." 

Laying  aside  for  the  moment  all  question  as  to  the  effect 
of  the  filing  of  an  amended  complaint,  we  have  to  say  that 
it  cannot  be  that  a  defendant  who  appears  to  have  taken  a 
change  of  venue,  and  filed  a  dilatory  plea,  on  which  a  trial 
has  been  had,  can  insist,  after  more  than  five  months  has 
passed  since  his  coming  into  court,  that  his  time  to  answer 
shall  not  be  presumed  to  have  expired.  The  appellant  occu- 
pies the  seeming  attitude  of  ^perimenting  with  the  state 
court,  within  the  case  of  Rosenthal  v.  Coates,  148  IT.  S. 
142,  13  Sup.  Ct  576,  37  L.  Ed.  399,  instead  of  asserting 
its  right  of  removal  promptly,  as  the  spirit  of  the  act  of 
congress  requires. 

Did  the  filing  of  an  amended  complaint  extend  the  time 
o:&removal  ?  It  has  been  said  by  the  Supremo  Court  of  the 
United  States  that  the  requirement  as  to  the  time  within 
whidi  a  removal  must  be  applied  for  is  not  jurisdictional, 
but  modal  and  formal,  and  to  avoid  a  denial  of  the  right 
of  removal,  where  circumstances  have  intervened  that  were 
wholly  beyond  the  control  of  the  defendant,  it  will  he  held 
in  such  cases  that  the  incidental  provision  as  to  time  must 
yield  to  the  principal  provision  as  to  the  right.  Powers  v. 
Chesapeake,  etc.,  R.  Co.,  169  U.  S.  92,  18  Sup.  Ct.  264,  42 
L.  Ed.  673.  If  the  appellee  had  by  amendment  changed  the 
cause  from  a  non-removable  to  a  removable  one,  or  had 
made  an  amendment  to  a  removable  cause  that  operated  to 
introduce  a  new  cause  of  action,  also  removable,  we  do  not 
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doabt  that  snch  ameii<lnieiit  would  authorize  the  appellant 
to  remeve  the  causa  In  this  cases  however,  the  original 
complaint  that  was  taken  out  of  the  record  by  the  filing 
of  an  amended  complaint  has  not  been  brought  into  the 
record  hj  bill  of  exceptions  or  otherwiee;  in  fact,  it  is  not 
in  the  transcript,  and  we  do  not  know  wherein  it  differed 
from  the  amended  complaint.  If  the  amendment  was  only 
of  a  formal  character,  the  provision  of  the  statute  as  to  the 
time  of  the  filing  of  the  application  to  remove  ought  to  pro- 
TaiL  The  trial  court  had  a  right  to  inspect  the  whole  rec- 
ord, when  it  passed  on  the  motion  to  remove,  to  ascertain 
whether  the  petition  was  filed  in  time  (Powers  v.  Chesa- 
peake, etc.,  R.  Co.,  supra),  and  it  is  our  opinion  that  we 
ou^t  to  presume,  in  favor  of  its  action,  that  the  motion 
was  filed  too  late.  As  said  by  Campbell,  J,,  speaking  for 
the  supreme  court  of  Michigan  in  a.  case  where  the  lower 
court  had  denied  a  petition  to  remove:  "We  are  bound  to 
Bflsome  tha^  the  court  below  put  its  action  upon  a  legal 
ground  and  not  an  erroneous  one,  and  it  is  for  the  party 
alleging  error  to  show  error."  Schwab  v.  Coots,  48  Mich. 
116,  11  N.  W.  8S2.  Error  will  not  be  presumed  where  the 
record  is  silent  or  incompleta  2  Ency.  PI.  &  Pr.,  420  et 
seq.;  18  Ency.  PL  &.  Pr.,  345,  397,  398;  Elliott,  Appi 
Proc.,  §717.  We  can  not  reverse  this  case  on  the  ground 
that  the  court  below  denied  the  petition  to  remove. 

A  motion  was  made  by  appellant,  relative  to  the  amount 
of  the  judgment,  that  was  overruled.  The  action  of  the 
court  was  proper.  Chicago,  etc.,  R.  Co.  v.  Ostrander,  116 
Ind.  269;  Salem-Bedford  Stone  Co.  v.  Hilt,  26  Ind.  App. 
543. 

Judgment  affirmed. 
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Laaeujlnn  et  al.  v.  Fbitchabd. 

[Ho.  ie,9H.  Filed  Febrouy  S,  1903.  ] 
HmnaiFAI.  OoRFOBATIOMB. —Street  Improtiemenit.—AitaMnentt. — A 
lien  for  street  Improvemmte  made  pnisoont  to  the  act  of  1S89 
(Acts  1889,  p.  287)  OKa  not  be  enforoed,  where  the  common  oonn- 
cil  of  a  oit7  haa  failed  to  make  the  asasaameat  aa  provided  for  bj 
47  of  said  act. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham, 
Judge. 

Suit  by  Fred  Laakmann  and  othera  against  William  T. 
Pritchsrd.     From  a  judgment  for  defendant,  plaintifie 
appeal.    Transferred  from  Appellate  Court,  nnder  §1837a 
Burns  1901.    Affirmed. 
■  E.  P.  Ferria  and  W.  W.  Spencer,  for  appellaats. 

R,  M.  Miller  and  H.  C.  Bamett,  for  appellee. 

Gii-LETT,  J. — Appellants  filed  a  complaint  in  two  para- 
■graphs,  asserting  and  seeking  to  foreclose  a  lien  for  the 
construction  of  a  cement  sidewalk  opposite  the  real  estate 
of  appellea  The  proceedings  were  had  under  the  act  of 
March  8,  1889  (Acta  1889,  p.  237).  A  demurrer  was  sus- 
tained to  each  paragraph  of  said  complaint,  final  judgment 
was  rendered  that  appellants  take  nothing,  and  on  appeal 
the  question  is  presented  as  to  whether  either  paragraph  of 
their  complaint  is  sufficient 

We  do  not  find  in  either  paragraj^  the  averment  that 
the  city  council  of  the  city  of  Franklin,  under  whose 
authority  the  improvement  was  made,  has  made  the  assess- 
ment provided  for  by  section  seven  of  said  act  The  com- 
mon council  is  constituted  a  special  agent  to  determine, 
after  the  hearing  provided  for  by  said  section,  whether  the 
improvement  has  been  made  and  completed  according  to 
the  terms  of  the  contract,  and,  if  so,  to  levy  assessments 
against  abutting  property.  Robinson  v.  City  of  VaU 
paraiao,  136  Ind.  616;  Adams  v.  City  of  SheWyville,  154 
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Ind.  467 ;  DameU  v.  Keller,  18  Ind.  App.  103.  While  w« 
recogDize  the  priDciple  of  estoppel  in  casea  that  properly 
call  for  itB  application,  jet  that  affords  no  reason  why  the 
contractor  should  voluntarily  abandon  the  pursuit  of  the 
proTisions  of  the  statute  relative  to  the  fixing  of  his  lien. 
There  is  no  error  in  the  record.    Judgment  affirmed. 


Indiana  Railway  Company  v.  Maubeb. 

[No.  a0,006.    Filed  FeliniArr  8,  1908.] 

Tbuu — Ferdirt, — Inlarogatoria  to  Jury. — Oonflicl. — A  general  verdiot 
will  Dot  be  defeated  by  isolated  facta  diBcIoeed  b;  auswera  to 
iiit«rrog»tOTie8,  nnlesa  SDoh  facta  an  shown  to  be  so  repngnsnt 
and  contradictory  to  the  general  verdict  that  both  can  not  be  tme 
under  any  conoeivable  state  of  facte  provable  nnder  the  isenos. 
pp.  ee,  rr. 

Bahb.  —  IiOtrrogaloriet. — Motion  for  Judgment. —  Generoi  Verdkt. — Cbn- 
trOmbtry  Negligetiee. — Prraumptum. — In  an  action  against  a  street 
car  oompany  for  injuries  sustained  by  plaintiff  while  at. 
tempting  to  alight  from  a  cor,  the  evidence  showed  tliat 
plaintiff  held  to  the  numing-boaid  of  the  oar  and  was  dragged 
thereby  and  injured.  There  was  a  general  verdict  for  plaintiff, 
and  in  answer  to  an  iaterrogatory  as  to  whether  plaintiff  could 
have  lelefued  hifl  hold  on  the  car  and  have  avoided  being  injored, 
the  jury  answered  "No  evidence."  Held,  that  the  trial  court,  on 
motion  by  defendant  for  Judgment  notwithstanding  the  general 
verdict,  oould  not  iveenme  that  plaintiff  oonld  have  released  his 
hold  by  the  exercise  of  ordinary  care  and  was  therefore  guilty  of 
contributory  negligence,    pp.  e7,  SS, 

^taiJ.awiCS.—Alighiing  from  Strret  Oar. — Where  on  aged  and  crip- 
pled passenger  was  thrown  down  by  the  premature  starting  of  a 
Bb«et  car  from  which  he  was  attempting  to  alight,  and  in  the 
fall  caught  hold  of  the  car  and  was  dragged  and  thereby  injured, 
his  act  in  holding  to  the  oar  did  not,  under  the  circumstances, 
constitute  contributory  negligence,    p.  iS. 

OoNnKUASOB. — AbKTxt  Wiljteu. — Admiitumi, — Defendant  asked  aeon- 
tinnance  to  enable  him  to  procure  the  testimony  of  an  absent 
witness.  To  avoid  a  postponement  of  the  trial,  plaintiff  ad- 
mitted that  if  present  the  witness  would  testify  to  the  material 
facta  set  forth  in  defendant's  affidavit  in  support  of  his  motion. 
Hdd,  that  plaintiff's  admiasiona  did  not  embrace  statements  of 
conclusions  set  t<»th  in  the  affidavit,    p.  X9. 

WrTNKSSEB. — Leading  Quetliont. — Dacretion  of  Court. — While  as  a  gen- 
eml  mle  leading  and  suggestive  questions  should  be  disallowed, 
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jet,  to  pennit  leading  qaestionB  will  not  oonstitate  lersraible  er- 
ror utUem  it  very  olearlj  appeaia  that  theia  was  snoh  abnse  of 
diacretion  aa  amoimta  to  snlistaiitial  iDJoatice.  p.  SO. 
Daiubks. — Evidenee. — Oomplaint  of  Pain. — In  an  action  for  penonal 
injmlea,  evidence  that  plaintiff  complained  of  pain  to  otie  not  a 
phTsioian,  and  at  a  time  other  than  the  time  ot  the  injnij,  is  ad- 
mi§aible.  p.  SO. 
Trial.— JrMfrucfoiu.— The  proptietj  of  an  instraotioii  ia  to  be  de- 
termined not  by  whether  it  embodies  a  oorreot  statement  of  the 
law  npon  a  given  state  of  facts,  but  whether  it  oorreotly  states 
the  law  relevant  to  the  issnable  facta  given  in  evidenob  on  the 
trial,  p.  SI. 
Bakb. — ImtrucHon  not  Relevant  to  luvei. — Ii^ury  qf.  Street  Car  Pauenger 
WhUe  Alighting  from  Car. — Where,  in  an  action,  against  a  street 
car  company  for  personal  injuries  sustained  by  plaintiff  while  at- 
tempting to  alight  from  a  car,  the  only  act  of  negligence  com- 
plained of  was  the  premBtme  starting  of  the  oar,  an  instraotion, 
that  the  defendant  should  be  found  gnilty  of  negligence  if  its 
employee  in  charge  of  the  oar  failed  to  aaBistplaintiif  to  alight, 
was  erroneous,    pp.  SO,  31. 

From  St.  Joseph  Circait  Court ;   W.  A.  Funk,  Judge. 
Action  by  John  Maurer  against  the  Indiana  Railway 
Company.     From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Transferred  from  Appellate  Court,  under  §lS87u 
Bums  1901.    Reversed. 
A.  L.  Brick  and  D.  D.  BateSy  for  appellant. 

0.  M.  Cunningham  and  F.  J.  L,  Meyer,  for  appellee. 

Hadley,  C.  J. — Suit  by  appellee  to  recover  damages 
for  iajuries  received  through  the  alleged  negligence  of 
appellant  in  operating  its  street  railroad  in  the  city  of 
South  Bend.  Upon  issues  joined  by  the  general  denial, 
the  jury  returned  its  verdict  for  appellee  for  $400,  and 
therewith  returned  their  answers  to  divers  interrogatories 
propounded  by  the  court  Appellant's  motion  for  judgment 
upon  said  answers,  notwithstanding  the  general  verdict, 
was  overruled,  as  was  also  its  motion  for  a  new  triaL  The 
errors  assigned  and  not  waived  assail  the  action  of  the 
court  in  overruling  these  several  motions. 

1.  A  general  verdict  is  the  solemn  declaration  of  the 
jury  that  upon  all  the  facts  proved  in  the  case  the  plaintiff's 


NOVEMBER  TEEM,  1902— Vol.  160.  27^ 

injury  waB  the  direct  and  proximate  result  of  the  defend- 
ant's n^ligence  charged  in  the  complaint,  and  that  the 
plaintiff  was  free  from  fault  contribating  thereto;  and 
in  support  of  the  conclusion  of  the  jury  it  has  been  often 
decided  by  this  court  that  a  general  verdict  will  not  be 
defeated  by  isolated  facts  disclosed  by  answers  to  Intern^ 
atories,  nnless  such  facta  are  shown  to  be  so  repugnant  and 
contradictory  to  the  general  verdict  that  bo&  con  not  be 
true  under  any  conceivable  state  of  facts  provable  under 
the  issnes.  Southern  Ind.  E.  Co.  v.  Peyton,  157  Ind.  690, 
and  eases  cited.  In  determining  the  force  of  such  specific 
facts  we  can  look  onlj;  to  the  pleadings,  the  general  verdict, 
and  answers  to  interrc^tories.  Consolidated  Stone  Co.  v. 
Summit,  152  Ind.  297. 

It  is  averred  in  the  complaint  that  the  plaintiff  is  old, 
in£rm,  and  possessed  of  but  one  leg^  that  in  ali^ting 
frcHU  the  street  car  it  was  necessary  for  him  to  use  both 
hands  in  supporting  himself;  and  that  while  reaching  for 
and  attempting  to  remove  from  the  car  a  grip  bag  which 
he  had,  and  before  he  had  time  to  remove  it,  the  defendant 
suddenly  and  negligently  started  the  car,  thereby  causing 
the  plaintiff  to  be  thrown  down  and  dragged  by  the  car, 
whereby  he  was  injured,  etc.  The  answers  to  interroga- 
tories show  that  appellee  was  a  passenger  upon  appellant's 
street  ear,  and  carried  a  satchel.  The  car  was  stopped  to 
permit  appellee  to  alight.  The  conductor  did  not  assist 
him,  and  while  appellee  was  reaching  for  his  grip  bag  the 
car  was  suddenly  started,  and  th^ew  appellee  down.  Ap- 
pellee in  falling,  caught  hold  of  the  running-board  of  the 
car,.and  holding  on  thereto  was  dragged  a  distance  of  ten 
feet,  and  injured  by  being  so  dragged.  The  twenty-fourth 
interrogatory  and  answer  were  as  follows:  "Could  the 
plaintiff  have  released  his  hold  on  the  car,  and  have  avoided 
being  dragged  i    A.  No  evidence." 

It  is  argued  that  appellee's  holding  on  to  the  running- 
board  of  a  moving  car,  after  he  had  fallen,  until  it  had 
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draped  bim  ten  feet,  is  prima  facte  contributory  negli- 
gence, and  therefore  incumbent  upon  appellee  to  show 
affirmatively  that  he  could  not  let  go  the  car,  and  avoid 
being  dragged;  and,  as  there  wae  no  evidence  upon  the 
point,  the  court  must  presume  that  he  ceuld  have  released 
his  bold  by  the  exercise  of  ordinary  caution,  and  have 
avoided  the  injury.  Appellant's  argument  must  fail  for 
two  reasons:  (1)  Because  this  court  can  indulge  no  pre- 
sumption against  the  general  verdict;  and  (2)  because  of 
the  well  established  rule  that  "One  who  does  an  act  imder 
an  impulse  or  upon  a  belief  created  by  a  sudden  danger 
attributable  to  another's  negligence  is  not  to  be  regarded  aa 
guilty  of  contributory  fault,  even  thou^  the  act  would  be 
regarded  as  a  negligent  one  if  performed  under  circum- 
stances not  indicating  sudden  peril."  Clarke  v.  Pennsyl- 
vania Co.,  132  Ind.  199,  17  L.  R.  A.  811 ;  Permsylvania 
Co.  V.  McCaffrey,  139  Ind.  480,  29  L.  R  A.  104;  Lake 
Brie,  etc.,  R.  Co.  v.  McHenry,  10  Ind.  Appi  625.  Here 
the  plaintiff  was  old,  infirm,  and  with  but  one  1^,  and  as 
he  stood  by  the  side  of  the  ear,  necessarily  leaning  upon 
his  crutch,  or  holding  to  the  car,  while  he  reached  for  his 
grip  bag,  by  the  untimely  and  negligent  starting  of  the 
car,  he  was  thrown  to  the  ground,  and  near  to  the  revolving 
wheels  of  the  car.  Having  been  thus  suddenly  and  unex- 
pectedly cast  into  a  situation  that  might  reasonably  appear 
to  him  to  be  one  of  imminent  danger  of  losing  his  life  or  of 
suffering  great  bodily  harm,  the  seizing  of  the  running- 
board,  which  would  at  le^t  stay  him  from  passing  under 
the  wheels,  can  not  be  accounted  contributory  nt^ligence, 
per  86,  even  though  it  was  clear  to  one  not  imperiled  tjiat 
the  safer  course  would  have  been  not  to  have  seized  the 
running-board.  The  jury,  whose  duty  it  was  to  characterize 
the  act,  determined  by  their  general  verdict  that  appellee 
was  free  from  contributory  fault;  and  that  must  be  the 
end  of  it  so  far  as  it  is  affected  by  the  interrogatory  and 
answer  in  question. 
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2.  Before  the  trial  appellant  seasonablj  moved  the 
court  for  a  continuance  of  the  cauBe  to  enable  it  to  procure 
the  testimonj  of  an  absent  witness,  who  was  the  motorman 
of  the  car  by  which  appellee  was  injured.  To  avoid  a  post- 
ponement of  the  trial,  appellee  indorsed  upon  the  affidavit 
filed  in  support  of  the  motion  for  a  continuance  an  admis- 
sion that  the  absent  witness,  if  present,  would  testify  to 
the  material  facts  stated  in  the  affidavit.  Subsequently 
appellee  moved  the  court  that  certain  seta  of  words  con- 
tained in  the  affidavit  for  continuance  be  not  read  to  the 
jury  as  admitted  testimony  .of  the  absent  witness,  for  the 
reason  that  such  words  stated  incompetent  coneJusions  only. 
The  several  sets  of  objectionable  words  follow:  (a) 
"Through  no  fault  of  the  defendant,  or  its  officers,  or 
flgenta,  or  employes,  hut  through  his  own  negligence  and 
fault"  (h)  "And  that  if  plaintiff  had  not  fallen  by  his 
own  oegligent  act,  no  accident  could  have  happened  to  him 
by  reason  of  the  starting  of  the  car."  (c)  "That  at  the 
time  the  car  was  started  by  the  motorman  there  was  no 
possible  danger  of  any  injury  to  the  plaintiff."  (d)  "And 
did  not  suffer  any  injury  by  reason  of  the  accident  as  ■ 
aforesaid."  "Which,  motion  the  court  sustained  and  denied 
appellant  the  right  to  read  said  words  to  the  jury.  Of  this 
action  appellant  complains.  The  full  scope  of  appellee's 
admission  was,  in  effect,  that  if  the  absent  witness  was 
present  he  would  testify  to  all  the  competent  and  material 
facts  set  forth  in  the  affidavit.  The  admission  did  not 
embrace  the  conclusions  which  the  witness  might  draw 
from  the  facts  testified  to,  and  which  he  would  not  he  per- 
mitted to  state  if  testifying  before  the  court.  Conclusions 
are  for  the  jury  and  not  for  witnesses  to  draw.  We  deem  it 
Quprofitable  to  set  forth  the  context  in  which  the  several 
sets  of  words  appeared,  as  it  is  sufficiently  clear  from  the 
words  themselves  that  they  would  have  been  piirely  con- 
elusions  of  the  witness.  The  court  therefore  did  not  err 
in  withholding  them  from  the  jury. 
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3.  Appellee  testified  tbroi]gb  an  interpreter.  In  de- 
scribing bow  tbe  injury  waa  produced  bis  attorney  directed 
the  interpreter,  "Tell  bim  to  state  wbetber  or  not  bis  foot 
at  that  time  became  twisted  or  wrenched  V  Appellant's 
objection  to  the  question,  because  it  was  leading  and  su^es- 
tiv^  was  overruled.  The  trial  court  has  large  discretion 
as  to  tbe  form  and  character  of  questions  that  may  be 
asked  a  witness,  and  while  as  a  general  rule  leading  and 
suggestive  questions  should  be  disallowed,  yet  tbe  subject  is 
so  far  controlled  by  circumstances  of  age,  understanding, 
and  manner  of  the  witness  that,  leading  questions  will  not 
constitute  reversible  error,  unless  it  very  clearly  appears 
that  there  was  such  an  abuse  of  discretion  as  amoimts  to 
substantial  injustice ;  and  such  ■  is  not  the  case  in  this  in- 
stance. App  V.  State,  90  Ind.  73 ;  Chicago,  etc.,  R.  Co. 
V.  Long,  16  Ind.  App.  401. 

4.  Complaint  is  made  of  the  admission  in  evidence  of 
the  following  questions  and  answers,  addressed  to  the 
plaintiff's  wife:  "How  long  did  your  husband  make  this 
complaint  of  pain  ?  A.  He  was  in  bed  five  weeks,  com- 
plaining of  his  head  and  foot  What,  if  any  complaint, 
does  he  now  make  of  his  foot  ?  A.  He  still  has  such  pain 
in  his  foot  that  be  can't  stand  on  it.  What  complaint,  if 
any,  does  he  make  of  his  back  ?  A.  He  complains  now  of 
having  pain  in  bis  back,  way  down."  The  contention  is 
that  complaints  of  pain  made  to  one  not  the  attending  fjjy- 
sician,  at  a  time  bo  remote  from  the  injury  as  not  to  be  a 
part  of  the  rea  gestae,  is  hearsay,  and  therefore  not  admis- 
sible. The  rule  ia  otherwise  in  this  State.  Louisville,  etc., 
R.  Co.  V.  Miller,  141  Ind.  533,  and  cases  there  collected. 
See,  also,  Greenleaf,  Evidence  (16th  ed.),  §162b;  15  Am. 
&  Eng.  Ency.  Law  (2d.  ed.),  315. 

5.  The  second  instruction  given  to  the  jury  is  com- 
plained of.  It  is  in  substance  aa  follows;  A  higher  degree 
of  care  is  required  of  a  street  car  company  towards  passen- 
gers who  are  aged  and  infirm  than  towards  the  active  and 
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able-bodied,  and  it  is  the  duty  of  such  company  to  assist 
such  infirm  passengers — if  in  need  of  assistance — in  alight- 
ing from  its  car  when  they  are  passengers  thereon ;  and  if 
it  was  shown  that  the  plaiutifE  was  a  passenger  on  the  de- 
fendant's car,  end  was  infirm,  and  a  cripple,  and  in  need 
of  assistance  in  alighting  from  the  car,  and  the  defendant 
knew  such  facts,  and  the  defendant  having  stopped  the  car 
to  allow  the  plaintiff  to  alight,  failed  and  neglected  to 
assist  him,  and  staited  the  car  forward  before  the  plaintiff 
had  fully  ali^ted,  thereby  throwing  and  injuring  the 
plaintiff,  the  defendant  should  be  found  guilty  of  negli- 
gence. 

Instmctions  to  the  jury  must  be  confined  to  the  issues. 
Xt  is  fundamental  that  a  plaintiff  can  recover  only  upon 
the  complaint  he  makes ;  that  is,  he  can  not  complain  of  one 
thing,  and  recover  for  another.  Hence  in  directing  the 
jury  as  to  the  rules  of  law  that  shall  gnide  them  in  reach- 
ing their  verdict,  the  court  must  avoid  leading  them  away 
from  the  issue  made  by  the  pleadings,  and  into  giving  effect 
to  facts  not  in  the  case.  If  extraneous  and  irrelevant 
facts  have  been  disclosed  by  the  evidence  which  are  likely 
to  influence  the  jury,  the  latter  should  be  admonisiied  to 
disregard  them ;  and  a  statement  of  the  law  relating  to  such 
irrelevant  facts  without  limitation,  and  in  such  manner  as 
naturally  to  lead  the  jury  to  believe  such  facts  effective  in 
the  consideration  of  their  verdict,  will  constitute  revera- 
ble  error,  because  inclined  to  mislead  the  jury.  Lindley 
V.  SulUvan.  133  Ind.  588,  592;  McKeen  v.  Porter,  134 
Ind,  483,  490;  Nichol  v.  Thomas,  53  Ind.  42,  52;  Elliott, 
Qen.  Pr,,  §899.  The  propriety  of  an  instruction  is  to  be 
determined,  not  by  whether  it  embodies  a  correct  statement 
of  the  law  upon  a  given  state  of  facts,  but  whether  it  cor- 
rectly states  the  law  relevant  to  the  issuable  facts  given 
in  evidence  on  the  triaL 

The  court  clearly  stepped  outside  the  case  made  by  the 
pleadings  in  the  giving  of  this  instruction.    The  sole  ground 
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of  complaint  is  the  untimely  etartiug  of  the  car  before  the 
plaintiff  had  time  fully  to  alight.  That  the  defendant 
failed  to  assist  the  plaintiff  in  leaying  the  car  is  not  stated 
as  a  cause  for  damages,  or  even  that  such  thing  had  oc- 
curred, and  therefore,  so  far  as  it  affected  the  plaintifTs 
right  to  recover  damages,  it  was  wholly  immaterial  wHetber 
the  defendant  did  or  did  not  assist  him  from  the  car.  The 
record  shows  that  considerable  evidence  was  given,  without 
objection,  both  in  support  and  in  denial  of  the  conductor's 
claim  that  he  did  assist  the  plaintiff  off  the  car;  but  the 
giving  of  irrelevant  evidence  without  objection  fumishee 
the  court  no  sufficient  justification  for  charging  the  jury 
that  the  defendant  might  be  found  guilty  of  negligence 
upon  a  state  of  facts  not  properly  in  the  case.  The  natural 
effect  of  such  charge  is  to  impress  the  jury  that  the  fact  of 
assistance  or  non-assistance  is  material,  and  the  truth  may 
be  that  in  arriving  at  their  verdict  the  jury  found  the  de- 
fendant guilty  of  negligence  in  failing  to  assist  the  plain- 
tiff to  alight,  and  free  from  negligence  in  the  untimely 
starting  of  the  car.  We  can  not  therefore  say  that  the  in- 
struction was  harmless. 

There  are  verbal  inaccuracies  in  instructions  four  and 
six  which  are  not  liable  to  be  repeated  upon  a  retrial  of  the 
cause,  and  will  not,  therefore,  be  noticed. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


Lake  County  Water  &  Light  Company  et 
AL.  V.  Walsh. 

(No.  19,722.  FUed  November  25, 1902.  Rehearing  denied  Febmary 
S,  1903.  J 

Udnicipal  Oohporations.— Propfrty  Hdd  far  Public  Use.— Sale  by 
Cibj. — Property  held  and  Tised  by  a  city  for  public  purposes  is  held 
in  tnut  for  the  inhabitants,  and  can  not  be  sold  or  disposed  ot 
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nnlees  the  city  is  Bpeolall^  anthorized  by  the  legislature  to  make 
Each  sale  or  disposition  and  thoreby  determine  the  trust.  ^.  39. 
HUKTOIFAI.  CoRPORATiONB. — Water-  Work*.  —EUetrie  Lifht  Plant. —Prop- 
erty for  Ptiblic  Dm.— Water-woikB  and  an  eleotrio  light  plant  oon- 
Bttocted  or  pnichased  by  the  city  and  maintained  by  it  for  the 
extingmshment  of  fire«,  for  domestlo  pnrpoees,  for  lighting  streets, 
and  for  nee  in  the  honses  of  the  inhabitanta  of  the  oity  are  to  be 
regarded  as  property  devoted  to  pnblio  nse.    pp.  4i-4S. 

From  Lake  Superior  Court ;  M.  B.  Thithill,  Judge. 

Snit  b;  Redmond  I>.  Walsh  against  the  Lake  County 
Water  &  Light  Company  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.    Affirmed. 

Wood  ^  Oakley,  V.  8.  Reiter,  Walter  Olds  and  N.  D. 
Doughman,  for  appellants. 

W.  B.  Reading,  B.  M.  Cheney  aud  A.  F.  Knotta,  for 
appellee. 

DowLiNo,  J. — This  ia  a  proceeding  to  enjoin  the  city  of 
East  Chicago  and  William  E.  Williams,  its  treasurer, 
from  paying  to  the  appellant  certain  alleged  water  rents 
and  charges  for  electric  lighting;  to  set  aside  as  fraudu- 
lent a  deed  of  conveyance  of  a  water-works  plant 
and  an  electric  light  plant,  executed  by  the  city  of  East 
Chicago  to  the  Lake  County  Water  &  Li^t  Company ;  and 
for  the  appointment  of  a  receiver  to  take  possession  of  said 
-water  and  electric  lig^t  plants,  and  to  operate  them  pending 
fliis  litigation. 

Issues  were  formed,  and  upon  the  trial  the  court  found 
for  the  appellee,  the  plaintiff  below,  and,  over  a  motion  for 
a  new  trial,  a  judgment  and  decree  were  entered  according 
to  the  prayer  of  the  complaint. 

The  Lake  County  Water  &  Light  Company  appeals,  and 
rests  its  demand  for  a  reversal  of  the  judgment  upon  the 
supposed  errors  of  the  trial  court  in  overruling  the  demur- 
rer to  the  complaint,  and  in  denying  its  motion  for  a  new 
triaL 

Vol.  160-5. 
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The  complaint  states,  in  substance,  ttat  the  appellee 
was  and  is  a  property  owner  and  taxpayer  of  the  city  of 
East  Chicago,  a  municipal  corporation  organized  under 
the  general  laws  of  the  State  of  Indiana ;  that  on  January 
30,  1900,  the  said  city  of  East  Chicago  owned  a  water- 
works plant  and  an  electric  light  plant  and  system,  operat- 
ing them  for  the  convenience  of  the  inhabitants  of  the 
said  city,  and  the  protection  of  their  property ;  that  prior  to 
November  3,  1899,  the  said  city  had  assumed  the  bonded 
debt  of  the  East  Chicago  Light  &  Power  Company,  but 
that  on  said  last  named  day  it  and  its  treasurer,  Wniiama, 
had  been  permanently  enjoined  from  paying  said  debt; 
that  prior  to  November  9,  1899,  said  city  had  attempted 
to  assume  the  bonded  .debt  of  the  East  Chicago  Water- 
Works  Company  but  that  on  said  day  said  city  and  its  treas- 
urer had  been  permanently  enjoined  from  paying  the  same ; 
that  afterwards,  between  November  9,  1899,  and  January 
30,  1900,  the  mayor  and  common  council  of  said  city  and 
the  owners  and  holders  of  the  bonds  of  the  said  East  Chicago 
Li^t  &  Power  Company,  whose  names  were  unknown  to 
the  appellee,  entered  into  a  conspiracy  to  defraud  the  tax- 
payers of  said  city,  of  whom  the  appellee  was  one,  and  by 
indirect  means  to  bring  about  the  payment  of  the  bonded 
indebtedness  of  the  said  water  company,  and  said  li^t  and 
power  company;  that  in  furtherance  of  said  scheme,  the 
said  conspirators  caused  the  said  Lake  County  Water  & 
Light  Company  to  be  organized  aa  a  private  corporation; 
that  on  January  30,  1900,  the  said  city,  by  its  mayor  and 
common  council,  conveyed  the  said  water-works  plant  and 
electric  lighting  plant  by  deed  to  the  said  Lake  County 
Water  &  Li^t  Company,  and  put  the  said  grantee  in  pOB- 
session  of  the  same;  that  the  said  conveyance  was  by  quit- 
claim deed,  and  the  consideration  named  therein  was 
$60,000 ;  that  the  property  so  conveyed  included  not  only 
the  land  occupied  and  used  for  said  plants,  hut  also  all  the 
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buildings,  rights  of  way,  street  plants,  and  other  property 
and  appliances  of  said  water-works  and  electric  light  com- 
panies, all  of  which  were  subject  to  a  bonded  indebtedness 
aggregating  $60,000;  that  a  pretended  appraisement  of 
the  said  property  was  made,  but  that  it  was  irregular  and 
void ;  that  ^e  only  consideration  for  such  conveyance  was 
the  assumption  by  the  said  Lake  County  Water  &  Li^t 
Companyof  the  said  bonded  debta  of  the  said  water  and  elec- 
tric lig^t  companies ;  that,  to  carry  out  the  design  of  the  said 
conspirators  to  subject  the  said  city  of  East  Chicago  to  the 
payment  of  the  said  bonded  debts  of  the  said  companies, 
an  ordinance  was  passed  by  the  mayor  and  common  council 
of  said  city  granting  to  said  Lake  County  Water  &  Light 
Company  a  franchise  to  maintain  and  operate  said  watei> 
works  plant  for  a  term  of  thirty  years,  and  binding  said 
city  to  pay  to  the  said  Lake  County  Water  &  Light  Com- 
pany $1,480  per  annum,  in  twelve  equal  monthly  instal- 
ments, for  hydrant  rentals  for  ninety-five  hydrants ;  that  an 
ordinance  was  also  passed  by  the  said  mayor  and  common 
council  granting  to  the  said  Lake  County  Water  &  Light 
Company  a  franchise  to  maintain  and  operate  said  electric 
light  plant  for  a  term  of  ten  years  from  January  30,  1900, 
and  binding  said  city  to  pay  to  the  said  Lake  County  Water 
&  Light  Company  $4,840  per  annum,  in  monthly  instal- 
ments, for  lights  for  the  public  use ;  that  all  of  said  proceed- 
ings were  part  of  a  subterfuge  by  which  said  conspirators 
sought  to  evade  the  injunction  before  that  granted  against 
the  said  city  prohibiting  it  from  paying  the  said  bonded 
debts  of  the  said  East  Chicago  Water-Works  Company  and 
the  East  Chicago  Light  &  Power  Company;  that  since 
January  30,  1900,  Williams,  as  city  treasurer,  has 
paid  out  $4,840  in  obedience  to  the  order  of  tie 
common  council  of  said  city  of  East  Chicago,  and 
in  furtherance  of  the  said  scheme  of  the  said  con- 
sjnratorB    to    pay    off    the    bonded    debts    of    the  said 
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East  Chicago  Light  &  Power  Company  and  the  East 
Chicago  'Water-Works  Company,  and  is  about  to  pay  the 
further  aum  of  $1,260  to  said  Lake  County  Water  &  Light 
Company;  and  that,  unless  enjoined,  he  will  continue  to 
pay  the  sum  of  $1,260  per  annum  for  a  term  of  ten  years, 
and  the  sum  of  $873.33^  per  annum  for  the  further  term 
of  twenty  years  after  said  term  of  ten  years ;  that  the 
Lake  County  Water  &  Lig^t  Company,  its  officers 
and  agents,  threaten,  if  proceedings  are  taken  against 
it,  to  enjoin  the  payment  of  said  monthly  rentals  and 
charges,  to  shnt  down  the  said  two  plants,  and  to 
apply  to  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana  at  the  city  of  Indianapolis  for  the  ap- 
pointment of  a  receiver;  and  that  the  closing  of  said  plants, 
even  for  a  short  time,  would  cause  irreparable  damage  to 
aaid  city  of  East  Chicago  and  its  inhabitants ;  and  that  the 
said  Lake  County  Water  &  Light  Company  is,  and  always 
has  been  wholly  insolvent.  Copies  of  the  several  ordinances 
referred  to,  and  of  the  deed  mentioned  in  the  complaint, 
were  filed  with  and  made  parts  of  that  pleading.  Prayer 
for  a  temporary  injunction  restraining  the  city  of  East 
Chicago,  and  its  treasurer,  from  paying  said  rentals  and 
charges,  for  a  judgment  setting  aside  the  said  deed  from 
the  city  of  East  Chicago  to  the  aaid  Lake  County  Water  & 
Light  Company,  the  appointment  of  a  receiver  to  take 
charge  of  and  operate  said  water  and  light  plants  pending 
this  litigation,  and  that  on  the  final  he^fing  the  injunction 
be  made  permanent 

It  is  not  alleged  that  the  city  of  East  Chicago  is  indebted 
beyond  the  constitutional  limit,  or  in  any  amount  what- 
ever. There  is  no  averment  of  the  value  of  the  water  and 
electric  plants.  Neither  ia  there  any  charge  that  the  ren- 
tals agreed  to  be  paid  by  the  city  for  fire  hydrants  and  for 
electric  lighting  are  unreasonable,  nor  that  the  city  could 
obtain  such  service  for  lower  prices,  nor  that  it  could  oper- 


NOVEMBER  TERM,  1902— Vol.  160.  S7 

Lake  Ooontr  Water  &  Light  Oo.  o.  Walsh. 

ate  the  plants  itself,  and  supply  the  city  with  water  and 
lig^t  at  lesa  coat.  The  nature  and  terms  of  the  judgment 
alleged  to  have  been  rendered  enjoining  the  city  from  as- 
suming the  bonded  debts  of  the  East  Chicago  Water- Works 
Company  and  the  East  Chicago  Light  &  Power  Company, 
are  not  set  out  The  connection  of  the  East  Chicago  Water- 
Works  Company  and  of  the  East  Chicago  Light  &  Power 
Company  with  the  property  alleged  to  have  been  owned  by 
the  city  of  East  Chicago  and  conveyed  by  it  to  the  Lake 
County  Water  &  Light  Company,  is  not  disclosed  by  the 
complaint  Nor  do  we  think  that  the  averments  of  the 
complaint  are  su&ient  as  a  charge  of  fraud  against  the 
city,  its  treasurer,  and  common  council,  and  the  East  Chi- 
cago Li^t  &  Power  Company.  The  allegations  of  the 
complaint  are  not  nearly  so  full  and  particular  as  could 
have  been  wished,  and,  in  view  of  the  omissions  we  have 
pointed  out,  the  question  as  to  the  sufficiency  of  that  plead- 
ing is  reduced  to  very  narrow  limits. 

The  propositions  of  law  stated  by  counsel  for  appellee, 
by  which  they  seek  to  sustain  the  complaint,  are  these: 
"(1)  Under  the  provisions  of  the  State  Constitution,  a 
municipal  corporation  can  not  for  any  purpose,  or  in  any 
manner,  become  indebted  to  an  amount  exceeding  two  per 
cent  of  the  value  of  its  taxable  property.  (2)  The  com- 
mon council  of  a  city  can  not  sell  or  transfer  property  held 
by  it  for  public  uses  or  governmental  purposes.  Water- 
works and  electric  light  systems  belong  to  this  class.  (3) 
Public  policy  forbids  that  property  held  by  a  municipal 
corporation  for  public  uses  or  for  governmental  purposes 
shall  be  sold  to  satisfy  debts  of  the  city."  The  fourth, 
fifth,  sixth,  seventh,  eighth,  ninth,  and  eleventh  proposi- 
tions relate  to  the  constitutional  limitation  of  the  right  of 
a  city  to  become  indebted.  "(10)  Grants  by  legislature 
to  a  corporation,  whether  public  or  private,  will  be  strictly 
constmed."     "(12)  The  fact  that  water  rentals  are  col- 
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leeted  by  a  city  from  priTate  concerns  does  not  constitute 
'engaging  in  business  for  gain  or  profit* " 

The  first,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and 
eleventh  propositions  are  wholly  unimportant,  and  may  be 
laid  out  of  the  case,  for  the  reason,  before  stated,  that  the 
complaint  contains  no  allegations  to  which]  they  apply. 
On  the  other  hand,  if  all  of  the  positions  assumed  by  the 
appellant  should  be  conceded,  still  the  complaint  would  bo 
sufficient  if  a  city  organized  under  the  general  statutes  of 
this  State  has  not,  in  the  absence  of  special  legislative 
authority,  the  power  to  sell  property  held  by  it  for  public 
uses,  and  if  the  water-works  and  electric  light  plant,  men- 
tioned in  the  complaint,  were  so  neld  by  the  city  of  East 
Chicago. 

In  determining  the  question  whether  cities  are  authorized 
to  sell  and  convey  property  held  for  public  uses  or  purposes, 
we  must  be  governed  by  the  rule  laid  down  in  Pittsburgh, 
etc.,  R.  Co.  V.  Tovm  of  Crown  Point.  146  Ind.  421,  422, 
as  follows:  "Doubtful  claims  to  power  or  any  doubt  or 
ambiguity  in  the  terms  used  by  the  legislature  are  resolved 
against  the  corporation.  Minium  v.  Lanie,  23  How.  (U. 
S.)  435;  Bloom  v,  Xenia,  32  Ohio  St  461;  Raverma  v. 
Pennsylvania  Co..  45  Ohio  St.  118,  12  N.  E.  445;  Cooley, 
Const  Lim.,  233,  234;  1  Dillon,  Mun.  Corp.,  §§89-91; 
Tiedeman,  Mun.  Corp.,  §110." 

The  statutes  bearing  upon  the  question  of  the  power  of 
cities  incorporated  under  the  general  laws  of  this  State 
to  sell  property  held  by  them,  are  the  following:  Section 
3548  declares  that  any  city  owning  real  estate  shall  have 
power  to  sell  and  convey  the  same  as  the  common  council 
may  deem  expedient  Section  3549  provides  that  such 
sale  must  be  authorized  by  a  vote  of  two-thirds  of  the  mem- 
bers of  the  common  coimcil.  Section  8550  rf;quires  that 
the  real  estate  to  be  sold  shall  first  be  appraised  by  three 
disinterested  freeholders  of  such  city,  to  be  appointed  by 
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tie  judge  of  the  circuit  court  of  the  comity  in  which  Buch 
city  is  situated.  Section  3541,  clause  45,  authorizes  the 
city  to  purchase,  hold,  or  convey  real  estate  for  the  purpose 
of  constructing  public  buildings  thereon,  or  using  the  same 
for  a  public  park,  or  other  public  purpose.  Section  3541, 
clause  47,  provides  that  the  common  council  may,  upon  the 
petition  of  a  majority  of  the  legal  voters  of  the  city,  sell 
any  public  square  or  public  landing  of  such  city,  or  part 
thereof,  and  convey  the  same  by  deed ;  the  moneye  arising 
from  such  sale  to  be  deposited  in  the  city  treasury  to  be 
expended  in  the  purchase  of  any  other  public  square,  or 
public  landing,  and  for  the  improvement  of  the  same.  Seo- 
ticn3^50a  (Acts  1895,  p.  151)  gives  to  the  common  council 
d  certain  small  cities  the  power,  by  a  vote  of  a  majority 
of  its  members,  to  sell  and  convey  to  any  corporation  or 
body  politic  any  public  square,  market  square,  market- 
place, fractional  piece  of  ground,  or  public  park,  owned  or 
held  by  such  city,  or  within  its  corporate  limits,  to  be  held 
by  such  corporation  or  body  politic,  and  devoted  to  any 
public  purpose.  §§3548,  3549,  3550,  3541,  clauses  45, 
47,  3550a  Bums  1901,  §§3111,  3112,  3113,  3106  E.  S. 
1881  and  Homer  1991. 

The  first  three  of  the  sections  above  referred  to  evident- 
ly relate  to  real  estate  held  by  the  city  for  private  purposes 
only.  None  of  the  other  enactments  purports  to  authorize 
the  sale  of  any  property  held  for  public  use,  except  such  as 
is  expressly  mentioned  in  their  provisions.  These  statutes 
clearly  indicate  that  the  power  of  a  city  to  sell  properly 
devoted  to  any  public  use  is  restricted,  and  that,  to  enable 
a  city  to  make  a  sale  of  such  property,  special  authority 
must  be  granted  to  it  by  the  legislature.  Property  bo  held 
is  held  upon  a  trust  for  the  benefit  of  the  inhabitants  of  the 
city  J  and  the  city  as  the  trustee  for  such  use  can  not,  by 
its  tmauthorized  act,  destroy  the  trust.  This  principle  was 
recognized  by  this  court  in  City  of  Fort  Wayne  v.  Lake 
Shore,  etc.,  B,   Co.,  132   Ind.    558,    563,   18   L.   R.   A. 
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367,  32  Am.  St  277,  although  the  dictum  on  that 
subject  waB  not,  perhaps,  neoessaiy  to  the  decision  of  the 
casa  The  facts  were  that  the  city  of  Ft  Wayne  owned  in 
fee,  and  subject  to  no  conditions,  a  tract  of  land  contig- 
uous to  its  corporate  limits,  which  it  had  purchased  with 
the  intention  of  using  as  a  public  park,  but  which  had  not 
yet  been  dedicated  to  that  purpose.  The  city  granted  to  a 
railroad  corporation  a  portion  of  this  tract,  on  certain  con- 
ditions, -which  were  supposed  to  be  beneficial  to  the  city. 
Subsequently  the  common  council  passed  a  resolution 
attempting  to  rescind  its  former  proceedings,  upon  the 
ground,  among  others,  that  the  city  had  no  power  to  bargain 
away  lands  purchased  for  a  public  park.  The  action  was 
brought  by  the  successor  of  the  railroad  company  to  which 
the  conveyance  of  the  land  had  been  made  to  enjoin  the  city 
from  opening  a  street  across  said  land,  as  the  property  <rf 
the  city.  In  deciding  the  case,  this  court  said  that  while  the 
general  rule  is  that  municipal  corporations  possess  the  inci- 
dental right  to  dispose  of  the  property,  real  and  personal, 
of  the  corporation,  of  a  private  nature,  unless  restrained  by 
charter  or  statute,  yet  they  can  not  dispose  of  property  of  a 
public  nature  in  violation  of  the  trusts  upon  which  it  is 
held.  The  sale  of  the  land  by  the  city  was  sustained  for  the 
reason  that  although  it  had  been  purchased  for  the  purposes 
of  a  public  park,  no  steps  had  been  taken  to  dedicate  or 
apply  it  to  that  use.  We  find  no  conflict  between  the  views 
expressed  in  the  case  just  cited  and  the  decision  in  City  of 
Terre  Haute  v.  Terre  Haute  Water-tWorks  Co.,  94  Ind. 
805.  In  the  latter  case,  the  city  sold  no  property  held  for 
a  public  use,  but  disposed  of  shares  of  stock  held  by  it  in  a 
private  corporation.  Indeed,  the  rule  now  under  consider- 
ation is  impliedly  recognized.  The  court  say:  "The  right 
to  sell  property  iwt  held  for  a  public  purpose  is  an  inci- 
dental power  inherent  in  all  corporations  public  or  private, 
unless    withheld    by    the    law    under    which    they    were 
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In  the  case  of  the  Huron  Waier-Woris  Co.  v.  City  of 
Huron.  7  S.  D.  9,  62  N.  W.  975,  30  L.  R.  A.  848,  58  Am. 
St.  817,  the  court,  in  a  very  carefully  prepared  opinion, 
and  after  an  exhaustive  discussion  of  the  question  by  coun- 
sel, held  that  the  water-works  of  the  city,  constructed  under 
a  power  conferred  upon  the  city  hy  its  charter  to  construct 
and  maintain  water-works  for  protection  against  fires,  and 
for  furnishing  the  inhabitants  thereof  with  a  supply  of  pure 
water  for  domestic  purposes,  and  constructed  and  main- 
tained at  the  expense  of  the  inhabitants  of  said  city,  were 
held  »s  the  property  of  the  municipal  corporation  for  public 
use,  and  chai^d  with  a  public  trust,  of  which  the  inhabit- 
ants of  said  city  were  the  beneficiaries.  Being  so  held, 
the  court  decided  that  the  duty  of  the  municipality  as 
trustee  of  such  public  trust  could  not  be  discharged  and 
devolved  on  another  by  a  sale  of  such  water-works  by  the 
city's  common  council,  without  legislative  authority. 

•The  supreme  court  of  Utahj  in  Ogden  City  v.  Bear  Lake, 
etc.,  Co..  16  Utah  440,  52  Pae.  697,  41  L.  R  A.  305,  de- 
clared that  the  provision  of  the  charter  of  Ogden  City, 
authorizing  it  to  lease,  convey,  and  dispose  of  property, 
real  and  personal,  for  its  benefit,  did  not  authorize  it  to 
lease  or  otherwise  transfer  ita  water-works  system  or  its 
water  right  used  in  supplying  its  inhabitants  with  water. 
A  special  provision  was  held  necessary  to  authorize  the 
transfer  of  property  so  used. 

In  Pike's  Peak  Power  Co.  v.  City  of  Colorado  Springs, 
105  Fed.  1,  44  C.  C.  A.  333,  it  is  said  that  the  water  system 
and  other  public  utilities  of  a  city  are  held  by  the  munici- 
pality and  its  officers  in  tniet  for  the  public  purposes  for 
which  they  were  acquired  and  dedicated.  The  city  and  its 
officers  may  not  renounce  this  trust,  disable  themselves  from 
dischai^ng  it,  or  so  divert  or  impair  the  public  utilities 
that  they  become  inadequate  to  accomplish  the  public  pur- 
poses for  which  they  were  created. 
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A  municipal  corporation  has  no  implied  authority  to  dis- 
pose of  lands  whicli  have  been  conveyed  to  it  for  the  public 
benefit  Tiedeman,  Kirn.  Corp^,  §2^9.  Upon  the  same  ' 
principle  it  has  been  held  in  many  cases,  in  this  and  other 
states,  that  the  property  of  a  public  eoiporation  dedicated 
to  or  used  for  public  purposes  can  not  be  sold  under  any 
legal  process.  Lowe  v.  Board,  etc.,  94  Ind.  553,  and  cases 
cited.  "Where  property  is  owned  by  the  corporation  for 
any  public  use,  or  in  trust,  such  as  public  buildings,  fire 
engines,  water-works,  hospitals  and  sanitariums,  the  prop- 
erly cannot  be  reached  by  the  writ  of  execution,  and,  as  a 
necessary  consequence  of  that  conclusion,  the  judgment  lien 
will  not  attach  to  such  property."  Tiedeman,  Mun.  Corp., 
§212. 

It  seems  clear,  upon  the  soundest  reasoning  and  from  the 
great  weight  of  authority,  that  property  held  and  used  by 
a  city  for  public  purposes  is  held  in  trust  for  the  inhabit- 
ants, and  can  not  be  sold  or^disposed  of  unless  the  city  is 
specially  authorized  by  the  legislature  to  make  such  sale  or 
disposition  and  thereby  determine  the  tnisL  We  find  no 
such  authority  to  dispose  of  property  subject 'to  a  public  use 
in  the  statutes  of  this  State,  except  in  the  particular  case 
referred  to  in  §§3541,  clause  47,  3550a  Bums  19bl  (Acts 
1895,  p.  151),  and  this  act  applies  only  to  cities  having  a 
population  of  lees  than  2,200. 

The  remaining  question  is  whether  water-works  and  an 
electric  light  plant  constructed  or  purchased  by  the  city  and 
maintained  by  it  for  the  extinguishment  of  fires,  for  domes- 
lie  purposes,  for  lighting  the  streets,  and  for  use  in  the 
houses  of  the  inhabitants  of  the  city,  are  to  be  regarded  as 
property  devoted  to  a  public  use.  Among  the  enumerated 
powers  of  cities  under  the  general  statutes  of  this  State  is 
the  rig^t  to  construct  and  establish  works  for  furnishing 
the  city  with  wholesome  water.  §3541,  clause  26,  Bums 
1901,  §3106,  clause  26,  R.  -B.  1881  and  Horner  1901.  And 
any  city  having  a  population  of  more  than  5,000  may  pur- 
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diase  water-works  owned  by  any  person,  corporation,  or 
company.  §§4272a,  4272e  Bums  1901.  So,  too,  full 
anthority  is  given  to  cities  to  construct,  own,  and  operate 
gas-works  and  electric  light  plants  for  tbe  purpose  of  light' 
ing  their  streets  and  alleys,  and  furnishing  light  to  their 
inhabitanta.  §§3541,  clause  28,  3543a  et  seq.  Bums  1901 ; 
§4301  Bums  1901  (Acts  1883,  p.  85). 

The  ri^t  to  furnish  water  for  protection  against  fire,  to 
dean  the  streets,  to  flush  sewers,  and  for  the  supply  of  the 
inhabitants,  and  the  right  to  li^t  the  streets  apd  public 
places,  and  to  furnish  gas  or  electricity  to  tbe  inhabitanta, 
are  among  the  implied  and  inherent  powers  of  a  municipal 
corporation  for  the  protection  of  the  lives,  health,  and  prop- 
erty of  the  inhabitants  of  tbe  city,  and,  as  to  the  lighting,  as 
a  check  on  immorality  and  crime.  Unquestionably,  these 
are  public  purposes.  Corporation  of  Bluffton  v.  Studaha- 
leer,  106  Ind.  129 ;  City  of  CrawfordsvilU  v.  Braden,  130 
Ind.  149,  14  L.  R  A.  268,  30  Am.  St  214;  FoUnd  v. 
Town,  of  Frankton,  142  Ind.  546;  Town  of  Qosport  v. 
Pritchard,  156  Ind.  400. 

It  is  said  in  Huron  '\yater-Work8  Co.  v.  City  of  Huron,  1 
S.  D.  9,  62  N.  W.  975,  58  Am.  St.  817,  30  L.  R.  A.  848: 
"It  is  difficult  to  perceive  upon  what  principle  a  distinction 
can  be  made  between  the  water-works  of  a  city,  constructed 
at  the  expense  of  the  corporation  and  used  to  supply  water 
for  fire  purposes,  domestic  use,  and  other  city  purposes,  and 
public  parks,  squares,  fire  apparatus,  public  buildings,  etc., 
used  for  public  purposes,  and  the  courts  in  the  later  decis- 
ions seem  to  make  no  such  distinction." 

Again,  Mr.  Tiedeman  states  that:  "As  long  as  the  gov- 
ernment exercises  the  right  directly  and  for  the  state's  im- 
mediate benefit,  no  difficulty  is  experienced  in  determining 
what  is  a  public  use.  There  ban  be  no  doubt  that  land  is 
devoted  to  a  public  use,  when  it  is  taken  for  the  purpose  of 
laying  out  parks,  and  public  gardens,  for  the  construction 
of  public  buildings  of  all  kinds,  water-works,  aqueducts, 
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drains,  and  sewers,  aod  the  building  of  leveea."  Tiedeman, 
Miin.  Corp.,  §234,  and  cases  cited  in  note  2. 

In  City  of  Rochester  v.  Town  of  Bush,  80  N.  Y.  302,  the 
court  of  appeals  uses  this  language:  "I  am  unable  to  per- 
ceive that  in  anj  sense  the  water-works  can  be  regarded  as 
private  property  of  the  city  as  distinguished  from  property 
held  by  it  for  public  use.  These  considerations  lead  to  the 
opinion  tJiat  the  property  was  not  taxable,  and  that  the  pro* 
oeedings  upon  the  part  of  the  assessors  of  the  town  of  Rush 
in  regard  thereto,  cannot  be  sufltained." 

In  Town  of  West  Hartford  v.  Board,  etc.,  44  Conn.  360, 
the  court  expressed  itself  thus :  "The  introduction  of  a  sujh 
ply  of  water  for  the  preservation  of  the  health  of  its  inhabit- 
ants by  the  city  of  Hartford  ie  unquestionably  now  to  be  ac- 
cepted as  an  undertaking  for  the  public  good  in  the  judicial 
sense  of  that  term ;  not  indeed  as  a  discharge  of  one  of  the 
few  governmental  duties  imposed  upon  it,  but  as  ranking 
next  in  order.  For  this  purpose,  the  legislature  invested 
the  city  with  a  portion  of  its  sovereignty,  and  authorized  it 
to  enter  within  the  territorial  limits  of  West  Hartford  and 
condemn  by  process  of  law  certain  lands  therein  for  die 
purpose  of  storing  water  for  its  own  inhabitants.  It  au- 
thorized the  assessment  of  a  tax  upon  property  within  the 
city  of  Hartford  for  money  wherewith  to  pay  for  this  land, 
because  the  taking  and  holding  was  for  the  public  good." 
To  the  same  effect  are  the  following  cases:  Smith  v.  Nash- 
ville. 88  Tenn.  464,  12  S.  W.  924,  7  L.  R.  A.  469;  Kerv- 
wether  v.  Oarrelt.  102  U.  S.  473,  26  L.  Ed.  197 ;  New  Or- 
leans V.  Morris.  105  U.  S.  600,  26  L.  Ed.  1184. 

In  our  opinion,  water-works  and  electric  light  plants 
held,  owned,  and  maintained  by  cities,  as  were  those  de- 
scribed in  the  complaint,  must  be  regarded  as  property  held 
in  trust  for  a  public  use.  Nor  do  we  think  they  lose  tiiat 
<diaracter  by  reason  of  the  fact  that  water  and  light  are 
supplied  to  the  inhabitants  for  domestic  purposes,  and  that 
lentals  and  charges  are  paid  for  the  same.    Aa  far  as  the 
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alle^tions  of  the  complaint  were  material,  iiiej  were  sus- 
tained by  the  proof. 

It  follows  from  what  we  have  said  that  the  demurrer  to 
the  complaint  was  properly  overruled,  and  the  motion  for  a 
new  trial  denied 

We  find  no  error.     Judgment  affirmed. 


State,  ex  eel.  City  of  Indianapolis,  v.  The 

Indianapolis  Union  Railway  Company.        llS  wl 

[No.  19,6&1.    Filed  Febmarr  4,  igOS.]  m  m 

MiKDAicnB, — Demurrer  to  AUematm  Writ.— The  qnentlOD  nii«ed  by  a 
demniTer  to  the  altematiTe  writ  is  not  whether  the  relator,  under 
the  fact,  iB  entitled  to  some  foim  of  relief,  but  whetlter  ha  la  en- 
titled to  the  speoifio  relief  prayed  for.  p.  46. 
JiwaaPAL  GORPORAXIONB.—Ctfy  0/  Indianapolis  hat  no  Power  to  Bt- 
quirt  Elevation  of  Railroad  Tr»ekt. — Under  the  provisiona  of  ^  of 
the  Indianapolis  city  charter  (43794  Bunui  1901),  by  which  the 
city  of  Indianapolis  is  empowered  to  declare  by  ordinance  what 
■hall  constitute  a  nnisanoe,  to  prerent  the  Mme,  require  its 
abatement,  and  to  require  railroad  oompanieB  to  change  the 
grade  and  croflsinga  of  their  reepeotive  roads,  and  to  raiae  and 
lower  their  tracks  to  conform  to  any  grade  which  may  be  es- 
tablished, the  city  has  no  power  to  enaot  an  ordinance  Teqoiring 
all  lailroad  companies  operating  within  the  city  limits  to  elevate 
their  tracks  over  all  streets  within  a  certain  described  district. 
pp.  53-B7. 
Samx. — Poaxr  of  City. — Mnniclpal  corporations  can  do  no  act  for 
which  anthority  is  not  ezpTeasly  granted  or  may  not  be  reason- 
ably inferred  or  implied,  pp.  S7,  SS. 
Save. — Nuitance. — Power  of  City  to  Define. — The  genenl  authority 
granted  by  a  oLty  charter  to  declare  what  shall  oonstitate  a  nni- 
sanoe does  not  empower  it  to  declare  anything  to  be  a  nuisance 
per  »t  which  in  fact  was  not  recognized  as  such  by  the  conunon 
law.    pp.  58,  59. 

From  Superior  Court  of  Marion  County ;  Vtmon  Carter, 
Judge. 

Mandamus  by  the  State,  on  the  relation  of  the  city  of 
Indianapolis,  against  the  Indianapolis  Union  Railway 
Company  to  compel  the  elevation  of  tracks.  From  a 
judgment  sustaining  a  demurrer  to  the  alternative  writ, 
relator  appeals.    Affirmed. 
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J.  W.  Kern,  J.  E.  Bell  and  E.  D.  Salsbury  {amicus 
curiae),  for  appellant. 

Albert  Baker  and  Edward  Daniels,  for  appellee. 

JoBDAN,  J, — The  State  of  Indiana,  on  the  relation  of  the 
city  of  Indianapolis,  instituted  and  prosecuted  this  action 
in  the  lower  court  for  a  writ  of  mandamus,  seeking  therehy 
to  coerce  appellee,  a  corporation  owning  and  controlling  a 
series  of  railroad  tracks  in  said  city,  to  elevate  its  tracks 
at  and  between  certain  street  crossings.  An  alternative  writ 
of  mandate  was  issued  upon  the  petition  filed.  This  writ 
contained  all  of  the  material  facts  averred  and  set  out  in 
the  petition.  The  writ,  as  issued,  commanded  the  defend- 
ant to  commence,  without  delay,  the  work  of  removing  its 
railroad  tracks  where  the  same  crossed  the  streets  named, 
and  in  lien  thereof  to  construct  elevated  railroad  tracks  "in 
such  a  manner  as  not  to  interfere  with  public  travel  on  any 
of  the  streets  named,  and  in  compliance  with  the  provisions 
of  the  ordinance  of  the  common  council  of  the  city  of  Indi- 
anapolis, passed  on  the  28d  day  of  August,  1899."  In  re- 
sponse to  tho  alternative  writ  the  appellee,  defendant  below, 
appeared  and  demurred  thereto  for  insufficiency  of  facts. 
Tho  denuirrer  was  sustained,  and  judgment  waa  rendered 
against  tlic  relator. 

Error  is  assigned  on  the  ruling  of  the  court  in  sustaining 
this  demurrer,  and  the  question  presented  in  this  appeal 
for  our  decision  is,  do  the  facta  contained  in  the  alternative 
writ  entitle  the  relator  to  the  specific  right  which  it  claims, 
or  do  they  justify  the  command  or  order  of  the  alternative 
writ  i  I'or  the  rule  is  well  settled  in  mandamus  proceed- 
ings that  ou  a  demurrer  to  the  alternative  writ  the  question 
prosenttnl  or  raisctl  is  not.  as  h  the  case  in  an  ordinary 
action,  whether  tho  relator  under  the  facta  is  entitled  to 
some  fonu  of  relief,  hut  tho  question  raised  is  as  to  whether 
ho  is  entitleil  to  the  spoeifie  relief  prayed  for;  or,  in  otber 
ni>rds,  can  the  sjxx'itic  order  or  t»mmand  of  the  altemative 
writ,  under  tho  faois  ihorein  averred,  be  justified.     Vide 
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Merrill,  Mandamus,  §§255,  256,  and  casea  cited  in  support 
of  the  text;  Applegate  v.  State,  ex  rel.,  158  Ind.  119; 
Slate,  ex  rel.,  v.  Commercial  Ins.  Co.,  158  Ind.  680,  and 
cases  cited. 

The  following  are,  in  the  main,  the  facte  set  out  in  the 
alternative  writ:  There  is  a  terminal  of  some  fourteen  rail- 
roads within  the  city  of  Indianapolis,  which  is  an  incorpo- 
rated city  and  contains  a  population  of  more  than  100,000, 
and  is  acting  under  and  controlled  by  the  provisions  of  an 
act  approved  March  6,  1891  (Acts  1891,  p.  137),  com- 
monly tcnown  as  the  Indianapolis  charter.  The  defendant  ia 
a  corporation  organized  and  incorporated  pursuant  to  the 
Btatutes  governing  the  incorporation  of  union  railway  com- 
panies, and  is  now  and  has  been  for  many  years  engaged  in 
maintaining  a  union  railway  station  in  said  city,  and  own- 
ing and  controlling  numerous  railroad  tracks  in  said 
station,  extending  east  and  west  therefrom  through  a  popa- 
lons  part  of  said  city,  across  Meridian,  Pennsylvania, 
Delaware,  Alabama,  New  Jersey,  and  East  streets  on  the 
east,  and  Capitol  avenue,  Senate  avenue,  and  other  streets 
on  the  west;  that  passing  over  said  tracks  extending  to  the 
east  of  said  Union  Station  are  all  the  passenger  engines  and 
tenders,  and  all  the  passenger,  baggage,  express,  and  mail 
cars  mn  and  operated  in  and  through  said  city,  by  the  fol- 
lowing lines  of  railway :  Here  follows  an  enumeration  and 
statement  or  description  of  nine  divisions  of  railroads 
which  mn  into  and  through  the  city  of  Indianapolis.  It  is 
all^d  that  not  less  than  eighty  passenger  trains,  operated 
by  the  various  companies  named,  pass  over  the  said  tracks 
of  defendant,  which  run  east  from  said  Union  Station, 
every  twenty-four  hours,  which  trains  run  at  a  high  rate  of  , 
speed,  and  cross  the  streets  named,  and  that  during  certain 
times  named  the  intervals  between  the  passing  of  such, 
trains  are  very  short.  The  time  of  arrival  and  departure  of 
all  of  these  several  trains  at  and  from  the  Union  Station  is 
here  set  out;  that  passing  over  the  tracks  extending  west 
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from  said  station  are  all  the  passenger  trains  of  the  follow- 
iDg  lines  of  railroad:  (a)  The  Chicago  division  of  the 
Big  Four  Railway  Company,  a  thorou^ifare  extending 
from  Indianapolis  to  Chicago,  and  connecting  with  the 
TariouB  other  divisions  of  said  road  centering  in  Indianapo- 
lis, (b)  The  Peoria  division  of  said  Big  Four  Railway 
Company,  extending  from  Peoria,  UlinoiB,  and  connecting 
at  Indianapolis  with  the  other  divisions  of  that  railroad  in 
said  city,  (c)  The  St  Louis  division  of  said  Big  Four 
Railway  Company,  extending  from  Indianapolis  to  St. 
Louis,  (d)  The  Terre  Hante  &  Indianapolis  (commonly 
called  tlie  Yandalia)  Railroad,  which  connects  Indianapolis 
and  St,  Louis,  (e)  The  Indiana,  Decatur  &  Western  Kail- 
road,  which  runs  from  Indianapolis  to  Decatur,  Illinois, 
having  eastern  and  western  connections  at  terminal  points, 
(f)  The  Indianapolis  &  Vincennes  Railroad,  operated  by 
and  as  a  part  of  the  Pennsylvania  railroad  system,  extend- 
ing from  Indianapolis  to  Vincennes,  having  connections 
with  other  points. 

That  not  less  than  fifty-seven  passenger  trains,  operated 
by  the  several  companies  named,  arrive  and  depart  from 
the  west  end  of  said  station  every  twenty-four  hours,  many 
of  them  at  short  intervals,  crossing  Capitol  avenue  and 
Senate  avenue  at  a  high  rate  of  speed ;  that  the  tracks  over 
which  said  trains  are  run  extend  in  a  general  easterly  and 
westerly  direction  through  the  central  part  of  said  city; 
that  the  population  of  said  city  when  said  tracks  were  first 
laid  was  not  to  exceed  20,000 ;  that  said  population  is  now 
about  180,000;  that  the  principal  thoroughfares  of  said 
city  connecting  that  part  of  the  city  south  of  the  traeks 
with  that  part  lying  to  the  north  thereof  are  the  above 
named  streets,  which  are  crossed  by  the  tracks  aforesaid; 
that  the  part  of  the  city  devoted  to  mercantile  business,  both 
wholesale  and  retail,  is  situated  north  of  the  tracks,  while 
on  the  south  side  thereof  there  are  large  factories,  and  at 
least  one-third  of  the  entire  population  of  said  city  resides 
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on  that  side ;  that  tbe  streets  so  crossed  by  said  tracks  are 
oonstantly  used  by  the  people  of  said  city  in  passing  back- 
wards and  forwards  between  the  different  parts  thereof, 
frcon  factories  to  Btores,  and  from  residences  to  places  of 
business,  such  streets  being  the  principal  thoroughfares  for 
public  travel ;  that  in  the  necessary  and  proper  movement 
of  the  people  of  said  city  in  the  transaction  of  their  daily 
business,  in  the  attending  of  schools  by  children,  and  the 
attending  of  churches  and  other  public  places  by  all,  large 
numbers  of  men,  women,  and  children  are  each  day  and 
night  required  to  travel  upon  said  streets  where  the  same 
are  crossed  by  defendant's  tracks,  and  that  no  less  than 
40,000  people  are  compelled  to  and  do  pass  daily  on  and 
over  said  tracks,  such  travel  being  by  pedestrians  and  those 
driving  in  wagons  and  other  vehicles ;  that  when  the  trains 
aforesaid  are  running  across  such  streets  at  the  intervals 
above  set  out,  some  arriving  and  others  departing,  the  en- 
gines emitting  large  volumes  of  smoke,  the  bells  thereof 
ringing,  the  whistles  thereon  sounding,  and  all  running  at 
high  speed,  there  Is  constant  danger  to  the  lives  of  all  pei^ 
sons  who  are  traveling  in  and  upon  any  of  such  streets  at 
such  points  of  crossing;  that  within  two  years  last  past 
many  inhabitants  of  said  city  have  been  killed  at  such  cross- 
ings, and  many  more  seriously  injured,  by  engines  and  cars 
mnning  upon  and  against  them  while  they  were  endeavor- 
ing to  travel  in  said  streets,  as  they  had  the  right  to  do,  at 
the  points  aforesaid;  that  by  reason  of  the  increased 
and  increasing  volume  of  railroad  traffic,  the  neces- 
ai^  for  more  engines  and  cars,  the  more  constant 
use  of  said  tracks  is  constantly  increasing,  while 
\(j  reason  of  the  increase  in  the  population  of  said 
city,  on  bo&  sides  of  said  tracks,  the  necessity  for  more 
travel  tfcroas  such  tracks  is  also  constantly  increasing; 
so  that  dangers  to  life  and  property  by  reason  of  such 
crossings  are  also  increasing  in  corresiwnding  proportion  to 
Vol.160— 4 
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such  increase  of  railway  traffic  and  populBtion;  that  the 
continued  exiBtence' of  eucb  tracks  upon  and  over  the  streets 
named  haa  hecome  and  is  wholly  inconsistent  with  the  use 
of  said  streets  for  public  travel,  and  said  continued  exist- 
ence is  a  constant  menace  to  the  lives  of  all  the  people  using 
the  same  at  the  points  aforesaid ;  that  it  is  necessary,  in 
order  to  make  such  streets  and  highways  at  such  croasings 
reasonably  safe  for  the  inhabitants  of  said  city  making 
proper  use  thereof,  and  for  property  being  conveyed  along 
the  same,  and  to  restore  said  streets  so  occupied  by  said 
tracks  so  that  they  may  be  safe  and  convenient  for  publio 
travel,  that  the  surface  of  said  streets  should  not  be  occupied 
by  such  tracks,  or  any  tracks  used  for  the  passage  of  loco- 
motive engines  and  railroad  cars  propelled  by  steam,  and 
that  such  railway  tracks  should  be  removed  from  the  sur- 
face of  such  streets  with  all  reasonable  dispatch ;  that  the 
common  council  of  said  city,  on  August  23,  1899,  recog- 
nizing the  evils,  hereinbefore  recited,  attempted  to  remedy 
the  same  by  the  passage  of  an  ordinance  entitled :  "An  ordi- 
nance for  the  restoration  of  highways  and  streets  in  the  city 
of  Indianapolis,  whose  surface  is  occupied  by  railroad 
tracks,  by  the  removal  of  such  tracks,  and  for  the  remov^ 
of  railroad  tracks  from  the  surface  of  streets  and  highways 
in  such  city ;  providing  penalties  for  its  violation,  and  fixing 
a  time  when  the  same  shall  take  effect,"  whidi  ordinance^ 
being  properly  approved,  took  effect,  and  is  now  in  force; 
that  by  reason  of  the  facts  hereinbefore  recited  and  stated 
the  city  ordinance  nnder  its  terms  declares  the  railroad 
crossings  in  said  city  to  be  nuisances,  and  that  the  continua- 
tion of  such  crossings  at  grade  is  entirely  inconsistent  with 
the  use  of  such  streets  for  travel  by  the  public,  and  the  ordi- 
nance among  other  things  provides:  That  all  railroads 
and  railroad  tracks  and  structures  upon  the  surface  of 
die  streets  and  highways,  within  a  designated  territory 
in  said  city,  called  the  first  district,  which  district  in- 
cluded  all  the  streets    and   crossings    described   in   the 
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complaint  and  writ,  alionld  be  removed  theTefrom  cm 
or  before  tbe  1st  day  of  September,  IdOl,  and  should 
not  thereafter  be  relaid ;  tiiat  every  railroad  track 
existing  or  being  upon  any  public  street  or  hi^way 
at  grade,  contrary  to  the  proTisiouB  of  said  ordinance^  is 
declared  to  be  a  nuisance,  the  same  being  a  menace  to  life 
and  property  therein,  and  a  serious  interference  with  the 
comfort,  safety,  and  convenieitace  of  the  public ;  that  after 
the  time  therein  limited  for  the  removal  of  such  tracks,  the 
board  of  public  works  of  said  city  shall  be  authorized  and 
directed  to  cause  the  same  to  be  removed  and  abated ;  that 
any  corporation,  person,  or  persona,  who  should  conetmct, 
operate,  or  maintain  any  railroad  tracks  upon  the  surface 
of  streets,  contrary  to  the  provisions  of  such  ordinance, 
should  be  liable  t«  a  penalty  of  $200  per  day;  and  said 
ordinance  also  provided  that,  subject  to  the  limitations,  con- 
ditions, reservations,  and  exceptions  contained  therein,  "the 
consent  of  the  common  council  is  hereby  given  to  all  per- 
sons and  corporations  now  owning  or  operating  any  railroad 
or  railroad  tracks  upon  the  surface  of  any  of  the  streets  or 
highways,  within  the  limits  of  said  city,  heretofore  con- 
structed upon  or  acrofls  the  same,  in  pursuance  of  lawful 
authori^,  to  construct,  maintain  and  operate  elevated  rail- 
roads in  lieu  thereof."  That  among  the  conditions  imposed 
by  said  ordinance  upon  which  such  railroad  companies 
mi^t  maintain  elevated  tracks  in  lieu  of  the  tracks  at 
grade,  as  at  present,  was  the  condition,  "that  the  work  of 
constructing  each  of  said  elevated  railroads  within  said  first 
district  shall  be  commenced  not  later  than  the  lat  day  of 
April,  1900,  and  completed  not  later  than  the  1st  day  of 
September,  1901,"  and  the  further  condition,  "that  each 
person  or  corporation  desiring  to  construct  any  elevated 
railroad  shall  first  submit  plans  and  specifications  therefor 
to  the  board  of  public  works  for  its  approval,  and  that  the 
conatmction  of  such  elevated  railroads  shall  be  upon  plans 
and  specifications  approved  by  said  board,  and  not  other- 
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wise."  Under  tbe  ordinance  in  question  the  railroad  cooi- 
panies  are  authorized  and  required  to  construct  elevated 
tracks  and  roadbeds,  and  it  ia  provided  that  such  roadbeds 
and  tracks  shall  he  upheld  by  iron  and  steel  cross  girders, 
these  to  be  supported  by  iron  and  steel  posts.  The  girders 
are  required  to  be  fully  fourteen  feet  above  the  established 
grade  of  the  streets,  and  the  roadbeds  and  tracks  are  to  b* 
so  elevated  as  not  to  interfere  with  the  travel  of  the  public 
upon  the  streets.  The  ordinance  goes  into  detail  as  to  th* 
manner  of  constructing  the  elevated  tracks,  and  as  to  tlie 
rights  of  the  companies  to  construct,  maintain,  and  use  tel- 
egraph, telephones,  and  signal  service  for  their  own  exclu- 
sive Hse  along  and  upon  said  elevated  railroad.  It  further 
provides :  "That  the  persons  or  corporations  constituting  or 
owning  any  elevated  railroads  in  pursuance  hereof,  as  well 
as  their  lessees,  successors,  and  assigns,  shall  forever  indem- 
nify and  save  harmless  the  city  of  Indianapolis  from  any 
and  all  damage,  judgments,  decrees,  costs,  and  expenses  for 
which  it  may  be  made  liable,  or  which  may  be  recovered 
against  it  by  reason  of  its  having  consented  to  the  construo- 
tion,  maintenance,  or  operation  of  such  elevated  railroads." 
This  ordinance  is  set  out  and  made  a  part  of  the  petiti(m 
and  alternative  writ.  It  is  further  alleged  in  said  writ  that 
after  the  Ist  day  of  April,  1900,  a  written  demand  waa 
made  upon  the  defendant  and  all  railroad  companies  run- 
ning trains  over  the  tracks  in  question,  requesting  and  di- 
recting them  to  proceed  with  the  work  of  constructing  ele- 
vated tracks  in  lieu  of  the  tracks  now  maintained  by  them, 
and  each  of  them,  but  that  each  and  all  of  said  companies 
have  failed  and  refused  to  comply  with  said  request  and 
dnnand;  that  defendant  and  all  said  companies  have  failed 
to  submit  to  the  board  of  public  works  of  said  city  any  plan 
or  specifications  for  the  construction  of  such  elevated  tracks, 
hut  that,  on  the  contrary,  the  defendant  and  all  the  com- 
panies owning  or  operating  through  their  duly  authorized 
agents  and  officers,  have  given  OUt  that  it  is  their  purpose 
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to  ignore  the  provisions  of  said  ordinance,  and  announced 
their  detenni nation  to  continue  to  maintain  the  said 
tracks  at  grade,  and  to  operate  over  and  on  the  same 
the  trains  of  ears  hereinbefore  described ;  and  if  said 
work  of  elevating  the  tracks  in  question,  and  constructing 
an  elevated  railroad  in  accordance  with  the  provisions 
of  said  ordinance  should  be  commenced  at  the  date  of 
the  return  of  this  proceeding,  it  would  have  to  fee 
prosecuted  with  extraordinary  diligence  to  complete  die 
same  by  the  Ist  of  September,  1901;  that  it  ia  'the 
purpose  of  the  defendant  to  refuse  to  take  any  steps 
looking  to  the  elevation  of  the  tracks  until  after  September 
1,  1901,  and  then  to  continue  such  refusal  and  contest  Uie 
validity  of  said  ordinance;  that  such  delay  will  result  in  a 
continued  loss  of  life  and  the  indefinite  continuation  of  tlie 
perils  and  dangers  hereinbefore  recited;  that  the  constmo- 
tion  of  elevated  railroads  or  tracks  by  said  defendant  and 
by  said  other  corporations  is  the  proper  and  only  feasible 
remedy  for  the  evils  and  dangers  complained  of  which  will 
give  to  the  people  the  free,  safe,  and  unobstructed  use  of 
their  public  streets  and  thoroughfares  for  travel,  without  in 
anywise  interfering  with  the  running  of  the  trains  of  the 
eaid  railroad  companies,  which  are  necessarily  used  in  the 
transportation  of  passengers  throughout  the  country. 

An  examination  of  the  facts  set  out  in  the  petition  and 
alternative  writ  disclose  that  the  relator  does  not  base  the 
right  which  it  seeks  to  enforce  against  the  appellee  upon  the 
fifth  clause  of  §5153  Bums  1901  of  the  general  law  relat- 
ing to  the  organization  and  control  of  railroad  companies, 
but  founds  the  rig^t  which  it  claims  and  asserts  upon  the 
ordinance  adopted  by  its  common  council,  wherein  the  cross- 
ings as  they  are  maintained  are  declared  to  be  nuisances. 
The  relator,  under  the  circumstances,  then,  in  maintaining 
^e  right  which  it  claims,  must  stand  or  fall  upon  the  ordi- 
nance which  it  advances  in  support  of  its  claim.  The  ques- 
tion, therefore,  with  which  we  have  to  deal,  is  one  relating 
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to  the  power  of  the  city  under  the  law  to  adopt  the  ordinance 
iuTolved,  and  thereunder  compel  appellee  to  remove  the 
Burfaoe  tracke  of  its  railroads,  and  substitute  instead  thereof 
a  sjatem  or  aeries  of  elevated  tracks  in  the  prescribed  dis- 
trict over  which  it  must  operate  or  run  its  cars.  Counsel  for 
appellant  argue  that  the  ordinance  in  question  is  sustained 
by  the  police  power  of  the  State,  which  it  is  said  may  be 
exercised  directly  by  the  latter,  or  that  it  may  be  delegated 
by  it  to  municipal  corporations.  It  may  be  conceded, 
arguendo,  that  the  authority  of  the  relator  herein,  if  it  ia 
invested  with  such  power  to  require  appellee  to  abolish  its 
grade  crossings  and  elevate  the  tracks  of  its  roads  above  the 
surface  of  the  public  streets  in  order  to  protect  the  lives 
and  property  of  those  using  the  same,  rests  upon  the  police 
power  of  the  State,  which  the  latter  tbrou^  its  legislative 
department  may  delegate  to  or  confer  upon  municipal  cor> 
porations.  That  this  power  eztends  to  and  may  be  exer- 
cised to  protect  the  lives  and  property  of  the  people,  and 
also  to  promote  their  health  and  morals,  Is  nniveraally  rec- 
ognized. That  the  right  to  exercise  this  power  can  not  be 
bargained  or  bartered  away,  either  by  the  State  or  by  any 
of  its  governmental  subdivisions  upon  which  it  has  been 
conferred,  is  equally  well  settled. 

In  State  v.  Oerhardt,  145  Ind.  439,  33  L.  K.  A.  313, 
this  court,  in  speaking  in  regard  to  the  extent  of  the  police 
power,  said:  "The  police  power  of  a  State  is  recognized 
by  the  courts  to  be  one  of  wide  sweep.  It  is  exercised 
by  the  State  in  order  to  promote  the  health,  safety,  com- 
fort, morals,  and  welfare  of  the  public.  The  right 
to  exercise  this  power  is  said  to  be  inherent  in  the 
people  in  every  free  govemraent  It  is  not  a  grant, 
derived  from  or  under  any  written  constitution.  It  is 
not,  however,  without  limitation,  and  it  can  not  be  in- 
voked so  as  to  invade  the  fu^idamental  rights  of  a 
citizen.  As  a  general  proposition,  it  may  be  asserted  that 
it  is  the  province  of  the  legislature  to  decide  whea  the  ^i- 
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gency  exists  for  the  exercise  of  this  power,  hut  as  to  what 
are  the  subjects  which  come  within  it,  is  evidently  a  judicial 
qnestion," 

These  well  settled  propositions,  however,  do  not  solve  the 
question  which  confronts  us  in  this  appeal,  for  the  inquiry 
still  remains,  has  the  legislature  delegated  to  or  conferred 
upon  the  relator  herein  any  such  power  as  will  authorize 
that  which  it  seeks  to  enforce  under  the  ordinance  in  con- 
trover^?  Counsel  for  appellant  refer  uh  to  §23  (§3794 
Bums  1901)  of  the  act  commonly  known  as  the  charter  of 
the  city  of  Indianapolis.  It  is  claimed  that  under  the  sev- 
eral provisions  of  that  section  ample  power  to  deal  with 
the  problem  presented  has  been  conferred  upon  relator's 
coQunon  council.  This  section  provides  that  the  common 
council  shall  have  pcfwer  to  enact  ordinances  for  the  follow- 
ing purposes :  "To  declare  what  shall  constitute  a  nuisanc^ 
to  prevent  the  same,  require  its  abatement,  authorize  the 
removal  of  the  same  by  the  proper  officers,  and  provide  for 
the  punishment  of  the  person  or  persons  causing,  continuing 
or  Buffering  the  same  to  exist,  and  to  assess  the  expenses  of 
its  removal  agsfinst  such  person  or  persons,  and  provide  for 
collecting  such  expenses  either  by  placing  the  same  on  the 
tax-duplicate  or  by  suit  *  *  *  To  secure  the 
safety  of  citizens  and  others,  in  the  running  of  trains, 
in  or  through  such  city ;  to  require  persons  or  cor- 
porations, owning  or  operating  railroads,  to  fence  their  re- 
spective railroads,  to  construct  cattle-guards,  street  cross-  . 
ings,  and  viaducts,  and  public  roads,  and  to  keep  the  same 
in  repair  and  safe  condition  for  persons  on  foot,  in  vehicles, 
or  otherwise;  to  keep  flagmen  at  railroad  crossings,  and 
provide  protection  against  injury  to  persons  or  property 
from  the  operation  of  said  railroads.  To  authorize  and  re- 
quire railroad  companies  to  change  the  location,  grade  and 
crossings  of  their  respective  railroads;  to  compel  them  to 
raise  or  lower  their  railroad  tracks  to  conform  to  any  grade 
which  may  be  established  by  such  ordinance;  to  compel  per> 
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Bona  or  companies  owning  or  operating  railroads  to  con- 
struct bridges,  viaducts  or  tunnels,  and  approaches  thereto, 
across  their  respective  railroads  or  ri^ts  of  way,  at  street 
or  alley  crossings;  to  compel  railroad  companies  to  make 
and  keep  open  and  in  repair  ditches,  drains,  sewers  and 
culverts,  along  and  under  their  respective  tracks.  To  com- 
pel railroad  corporations,  or  persons  owning  or  operating 
railroads  to  keep  gutters  and  street  crossings  clean  along 
their  ri^t  of  way.  To  prohibit  the  laying  of  any  railroad 
track  across  any  street  or  alley  or  public  place,  without  per- 
mission first  obtained  therefor  from  the  department  of 
public  works,  and  to  provide  for  the  taking  np  and  remov- 
ing any  track  so  laid,  without  notice,  and  charge  the  expense 
thereof  against  the  offending  person  or  corporation.  To  re- 
quire any  person  or  company,  owning  or  operating  any 
railroad,  to  take  up  and  change  the  location  of  any  railroad 
track  or  switch  heretofore  or  hereafter  laid  within  the 
limits  of  said  city," 

It  can  not  in  reason  be  asserted  from  the  mere  fact  that 
the  relator  is  invested  with  some  of  the  police  power  of  the 
State  in  regard  to  the  running  or  operating  of  railroads 
within  its  corporate  limits,  that  it  necessarily  follows,  under 
the  circumstances,  that  it  has  unlimited  power  to  deal  alike 
with  all  of  appellee's  railroad  crossings,  and  confine  it  to 
the  particular  or  specific  method  or  means  of  elevated  tracks 
to  be  constructed  by  it  at  all  of  its  crossings,  regardless  of 
the  existing  conditions  and  circumstances  applicable 
thereto,  in  order  to  afford  safety  or  protection  to  the  public. 

In  regard  to  the  power  of  the  State  to  confer  or  delegate 
the  extraordinary  authority  which  the  relator,  under  its 
charter,  claims  to  have,  we  need  not  discuss  nor  decide,  for 
that  is  not  the  question  herein  involved. 

Under  the  provisions  of  §23,  supra,  by  which  the  relator 
is  empowered  to  require  railroad  companies  to  change  the 
grade  and  crossings  of  their  respective  roads,  and  to  raise 
or  lower  their  tracks  in  order  to  conform  to  any  grade  which 
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may  be  established  by  ordinance,  certainly  the  broad  and 
extraordinary  power  of  aboIiBhing  grade  crossings  within 
the  city,  and  compelling  the  companies  to  construct  and 
maintain  a  syatem  of  elevated  tracks,  as  exacted  by  the  ordi- 
nance in  issue,  was  not  intended  or  contemplated  by  the 
l^slatHPe.  It  appears  that  in  order  to  afford  protection  to 
the  public  using  the  streets  of  the  city,  §23,  supra,  points 
out,  or  enumerates,  some  of  the  means  which  the  city  may 
compel  railroad  companies  to  employ  for  that  purpose, 
among  which  is  mentioned,  to  keep  flagmen  at  their  cross- 
ings, and  to  construct  bridges,  viaducts,  or  tunnels  at  street 
or  alley  crosaingB,  but  there  is  nothing  in  the  section  to  indi- 
cate that  it  was  the  legislative  intent  to  invest  relator's  com- 
mon coimcil  with  the  extraordinary  power  to  impose  upon 
railroad  companies  the  duty  or  obligation  of  removing  their 
railroad  tracks  from  the  surface  of  tlie  streets  where  they 
were  legally  authorized  to  be  located,  and  construct,  in  lieu 
thereof,  a  series  of  elevated  tracks,  as  contemplated  by  the 
ordinance  involved,  over  which  they  must  run,  or  operate, 
their  cars.  Under  the  plain  language  of  this  section  there 
is  no  room  to  work  out  or  hold  by  judicial  construction  that 
the  legislature  intended  to  confer  upon  the  relator  tlie 
power,  either  expressly  or  impliedly,  to  compel  appellee  to 
employ  the  particular  and  specific  method,  regardless  of  all 
others,  of  elevating  its  railroad  tracks  as  prescribed  by  the 
ordinance.  If  we  entertained  a  reasonable  doubt,  which  we 
do  not,  of  relator's  being  invested  with  such  power,  we 
wonld  be  required  under  such  circumstances  to  solve  the 
doubt  against  it,  and  deny  the  existence  of  the  power.  PUts- 
burgh,  etc.,  R.  Co.  v.  Town  of  Crown  Point.  146  Ind.  421, 
422,  35  L.  R.  A,  684;  Bogue  v.  Bennett,  156  Ind.  478,  83 
Am.  St  212;  Dillon,  Mun.  Corp.  (4th  ed.),  §89;  City  of 
Cravfordmille  v.  Braden.  130  Ind.  149, 14  L.  R.  A.  288,  30 
Am.  St  214 ;  Adams  v.  City  of  ShelhyvUle,  154  Ind.  467. 

The  general  rule  is  well  affirmed,  that  municipal  corpora-  ! 
Uons  derive  their  powers  from  the  legislature,  and  where 
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a  power  to  such  corporations  is  expressly  granted  or  neceft- 
sarily  implied  or  inferred  it  should  not  be  defeated  or  de- 
nied by  a  stringent  judicial  construction,  but,  nevertheleaa, 
the  proposition  that  they  can  do  no  act  for  which  authority 
is  not  ezpresBly  granted  or  may  not  be  reasonably  inferred 
or  implied  is  well  settled  by  the  authorities.  Kyle  v.  Malin, 
8  Ind.  34 ;  Smith  v.  City  of  Madison,  7  Ind.  86 ;  Dillon, 
Mun.  Corp.  (4th  ed.),  §90. 

The  power  of  relator  may  be  conceded,  arguendo,  either 
under  its  charter  law  or  under  clause  5  of  §5153  Bums 
1901,  where  any  particular  railroad  crossing  over  it^  public 
Btree^  by  reason  of  the  peculiar  or  particular  circumatancea 
or  conditions  thereof  can  only  be  made  safe  for  public 
travel  thereover  by  elevating  the  tracks  of  the  road,  to  com- 
pel the  railroad  company  to  discharge  such  duty  or  obliga^ 
tion.  But  certainly  such  authority  under  the  existing  laws 
can  not  he  extended  by  construction  so  aa  to  warrant  tlie 
relator  in  coercing  appellee  to  construct  and  maintain  a  sys- 
tem of  elevated  tracks  for  all  of  its  various  roads  running 
into  and  through  the  city  of  Indianapolis.  The  vltimatum 
presented  to  appellee  by  the  ordinance  in  question  was  to 
remove  the  surface  tracks  of  its  roads,  and  construct  and 
maintain  elevated  tracks  over  all  of  the  crossings  in  the 
prescribed  district,  without  regard  to  the  conditions  or  cir- 
cumstances of  any  particular  crossing.  The  same  means, 
without  distinction,  were  to  be  provided  for  all  crossings, 
irrespective  of  circumstances  or  conditions.  This  court, 
in  Chicago,  etc.,  R.  Co.  v.  Slate,  ex  rel.,  158  Ind.  189, 
quoted  with  approval  §1107  of  Elliott,  Railroads,  where  the 
author  says:  "Each  particular  crossing  presents  different 
conditions,  hut  the  general  rule  governing  all  is  the  sam^ 
and  that  rule  ia  that  the  company  must  erect  whatever  struc- 
tures are  reasonably  necessary  to  the  safety  and  convenience 
of  the  traveler  using  the  crossing." 

The  fact  that  relator's  common  council,  under  the  ordi- 
nance in  controversy,  has  by  its  own  fiat  declared  all  of 
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appellee's  railroad  crossings  to  be  nuisances,  does  not  jus- 
tify the  demand  that  by  reason  of  such  declaration  appellee 
must  remove  its  surface  tracks  and  construct  instead  thereof 
a  series  of  elevated  ones.  The  general  authority  as  granted 
by  its  charter  to  declare  what  shall  constitute  a  nuisance 
does  not  empower  it  to  declare  anything  a  nuisance  jwr  «e 
which  in  fact  was  not  recognized  as  such  by  the  common, 
law.  Ita  common  council,  under»such  general  grant  of 
power,  may,  within  recognized  limits,  by  ordinance  define 
or  declare  what  things  or  classes  of  things  may,  and  under 
what  circumatances  or  conditions  they  may  become  or  shall 
be  deemed  to,  constitute  a  nuisance,  and  may  prescribe 
within  the  authorized  limit  what  the  penalty  shall  be  upon 
conviction  of  the  offending  party.  Certain  things  by  reason 
of  their  nature  or  character  are  considered  by  the  law  a 
nuisance  per  se,  while  on  the  other  hand  there  are  other 
things  which  may  or  may  not  be  a  nuisance,  their  character 
as  such  being  a  question  of  fact  depending  on  the  particular 
circumstances  of  the  case.  City  of  Evansville  v.  MUler, 
146  Ind.  613,  38  L.  R.  A.  161 ;  First  Nat.  Bank  v.  Sarlls, 
129  Ind.  201,  13  L.  R.  A.  481 ;  Chicago,  etc.,  B.  Co.  v. 
City  of  Joliet,  79  111.  25 ;  City  of  St.  Louis  v.  Heitzeherg, 
etc.,  Co.,  141  Mo.  375,  42  S.  W.  954,  39  L.  R.  A.  661, 
64  Am.  St  516;  Dillon,  Mun.  Corp.  (4th  ed.),  §374. 

Judge  Dillon,  in  the  section  last  cited,  in  considering  the 
powers  of  municipal  corporations  to  declare  and  abate  nui- 
sances, properly  says :  "Such  power,  oonferred  in  general 
terms,  can  not  be  taken  to  authorize  the  extrajudicial  con- 
demnation and  destruction  of  that  as  a  nuisance  which,  in 
ita  nature,  situation,  or  use,  is  not  such." 

The  crossings  of  appellee's  railroads  over  the  public 
streets  of  the  city  were  authorized  by  law,  and  if  they  are 
BO  maintained  as  to  become  nuisances  that  is  a  question  of 
fact  to  be  judicially  determined  upon  a  case  properly  pre- 
sented. Counsel  for  appellant  assert  that  the  facts  set  out 
in  the  petition  and  alternative  writ  disclose  such  a  condi- 
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tion  of  affairs  whidi  a  court  can  not  afEord  to  tolerate.  But 
it  mii8t  be  remembered  tbat  tbia  action  is  not  one  to  abate 
a  nuisance,  but  is  a  suit  wberein  the  extraordinary  remedy 
of  mandate  is  sought,  and,  in  testing  the  sufficient^  of  the 
pleading,  consideration  must  be  bad  only  for  facts 
well  pleaded  and  not  for  legal  conclusions.  We 
have  preriously  shown  that  in  caaes  of  the  charac- 
ter of  the  one  at  baj,  the  only  province  of  a  court 
is  to  decide  whether,  upon  the  facts  alleged  in  the  altera 
native  writ,  the  relator  is  entitled  to  be  awarded  the 
specific  relief  or  right  demanded.  The  functions  of  a 
court  are  not  of  a  legislative  character,  and  while  the  state 
of  affairs,  as  counsel  claim,  may  possibly  be  of  a  very  griev- 
ous or  intolerate  nature,  nevertheless  it  is  _  not  in  our 
power  to  declare  a  law  under  which  the  relator  may  be  Wl- 
abled  to  secure  the  relief  which  it  seeks  by  way  of  the  par- 
ticular method  which  it  advances  and  demands  for  the  ob- 
ject or  purpose  in  view.  If  it  has  unsuccessfully  exercised 
all  of  the  power  in  the  premises  with  which  it  has  been 
invested  by  the  legislature,  and  believes  that  the  only  rem- 
edy for  the  evil  complained  of  is  to  compel  appellee  to  con- 
struct and  maintain  an  elevated  railroad  within  the  pre- 
scribed territory  over  which  it  must  run  or  operate  its  cars, 
then  it  would  appear  that  its  appeal  should  not  be  to  the 
courts,  but  to  the  legislature  for  a  further  or  additional 
grant  of  power  under  whicb  the  vast  undertaking  upon  the 
part  of  appellee  as  contemplated  by  the  ordinance  involved 
could  be  enforced. 

We  have  ^ven  this  case  a  patient  consideration,  and  have 
examined  all  of  the  authorities  cited  by  appellant,  and  as 
a  final  conclusion  we  are  constrained  to  adjudge  that  the 
relator  had  not,  under  the  existing  laws,  the  power  to  adopt 
the  ordinance  in  question,  and  therefore  is  not  entitled  to 
the  specific  relief  or  right  demanded. 

The  demurrer  to  the  alternative  writ  of  mandamus  was 
properly  sustained.    Judgment  affirmed. 
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Adams  v.  Adah3. 

[No.  aO,016.  PUed  February  4,  1903. ) 
OoHTRAOTfl. — Good- WtH. — Merger.— A  contract  whereby  plaintiff  in 
oonsideratioii  of  the  lale  of  oertain  propertj  tuid  biuiiieas  agreed 
not  to  engage  in  the  bnsineeB  while  defendant  wa«  engaged  therein 
in  not  merged  in  a  Bnbseqiieiit  agreement  in  which  defendant  sold 
the  bosineas  and  good- will  to  plaintiff,  the  latter  oontraot  haring 
leferenoe  only  to  the  fatnre.  pp.  61-63. 
Plkaddio. — Ettoppel. — No  question  of  eetoppel  is  presented  on  ap- 
peal from  a  jndgment  for  defendant  on  an  answer  of  set-off  in  an 
action  tea  tveaoh  of  contract,  ^iwe  the  estoppel  was  not  pleaded 
tf  plaintitt  M  a  defense  thereto,   p.  63. 

From  HenTy  Circuit  Court ;   W.  0.  Barnard,  Judge. 

ActioQ  by  Henry  J.  Adams  against  William  J.  Adama. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court,  under  §13S7u  Burns  1901. 
Affirmed. 

E.  n.  Bundy  and  J.  M.  Morris,  for  appellant. 

Monks,  J.— Action  by  appellant  on  a  written  contract 
entered  into  between  appellant  and  appellee  on  May  21, 
1900,  wberein  appellee  agreed  tliat  in  consideration  of  the 
purchase  from  him  by  appellant  of  certain  real  estate  and 
the  good-will  of  appellee's  business  as  a  dealer  in  poultry, 
eg^,  butter,  and  junk,  that  be  would  not  engage  in  said 
business  in  certain  territory  for  a  period  of  five  years,  and 
in  the  event  he  should  engage  in  such  business,  in  violation 
of  said  contract,  that  he  would  pay  appellant,  as  liquidated 
damages,  the  sum  of  $1,000.  It  was  alleged  in  the  com- 
plaint that  appellee,  "on  November  19,  1900,  in  violation 
of  said  agreement,  was,  and  since  that  time,  and  now  is," 
engaged  in  said  business. 

Appellee  answered  by  way  of  set-off,  from  which  it  ap- 
peared that  in  the  year  1894  appellant  was  engaged  in  the 
poultry  business,  and  also  in  the  grocery  business,  in  Ibe 
town  of  Newcastle,  Henry  county,  Indiana,  and  that  in' 
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December,  1894,  appellee  purchased  from  appellant  his 
poultry  busineaa  and  good-will ;  and  in  December,  1895,  he 
purchased  said  grocery  and  grocery  busineaa  and  good-will; 
in  consideration  of  said  purchase  by  appellee,  appellant 
agreed  that  he  would  not  engage  in  the  poultry  business  in 
Newcastle  so  long  as  appellee  remained  in  said  business  in 
said  town,  and  that  appellee  performed  all  the  conditione  of 
said  contract  on  his  part ;  that  in  the  spring  of  1898  appel- 
lant, in  violation  of  his  said  contract,  engaged  in  the  poul- 
try business  in  Newcastle,  and  has  continued  therein  until 
die  time  of  filing  said  answer.  It  is  also  alleged  that  ap- 
pellee was  damaged  tiereby  in  the  sum  of  $8,000,  which  he 
asks  to  be  set  off  against  appellant's  claim  and  judgment  for 
the  residue.  Appellant's  demurrer  for  want  of  facta  to  this 
paragraph  of  answer  was  overruled.  A  trial  of  said  cause 
resulted  in  a  judgment  in  favor  of  appellee  for  $50. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  appellant's  demurrer  to  the  answer  of 
set-ofF,  and  the  motion  for  a  new  triaL 

Appellant  insists  that  his  demurrer  to  the  paragraph  of 
set-off  should  have  been  sustained,- because  the  contract  set 
forth  in  said  paragraph  of  set-off  was  merged  in  the  con- 
tract sued  upon  in  the  complaint,  and  was  a  settlement  of 
all  said  matters  between  the  parties  to  that  date;  citing  15 
Am.  &  Eng.  Ency.  Law.  353 ;  McDonough  v.  Kane,  75  Ind. 
181.  The  rule  is  thus  stated  in  15  Am.  &  Eng.  Enc^.  Law. 
853:  "Prior  contracts  are  merged  in  and  superseded  by 
subsequent  ones  embracing  the  entire  subject-matter;  the 
latter  being  the  last  act  of  the  parties  must  be  presumed  to 
contain  and  express  the  true  meaning  and  intention  even 
though  the  latter  be  of  no  higher  nature  than  the  former. 
Stow  V.  Eussell,  36  IlL  18 ;  Chrisman  v.  Hodges,  15  Mo. 
413 ;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281." 

The  doctrine  of  merger  has  no  application  to  the  contracts 
mentioned  in  the  pleadings  in  this  case,  for  the  reason  that 
the  contract  of  May  21,  1900,  sued  upon  in  the  complaint, 
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did  not  embrace  the  entire  substance  or  subject-matter  of 
tfie  contract  of  Becember,  1895.  The  contract  of  May  21, 
1900,  Lad  reference  only  to  the  future  conduct  of  appellee 
and  in  no  way  affected  appellant's  liability  on  account  of 
hie  having  before  that  time  violated  the  contract  of  Decem- 
ber, 1895. 

Appellant  next  insists  that  the  verdict  of  the  jury  was 
contrary  to  law,  because  appellee  was  and  is,  by  his  conduct, 
estopped  from  claiming  any  damages.  -  If  appellee,  by  con- 
duct or  otherwise,  was  estopped  from  recovering  damages 
against  appellant  for  his  breach  of  the  contract  set  up  in 
appellee's  answer  of  set-off,  the  same  should  have  been 
pleaded  by  appellant  as  a  defense  thereto.  This  was  not 
done,  and  no  question  of  estoppel  is  before  us. 

What  we  have  said  disposes  of  all  the  questions  presented. 
Judgment  affirmed. 


SCHAEFEB  V.    PUEVIANCE  ET  AL. 
(No.  19,717.    FUed  Febmair  6,  1008.] 

Tkndob  axd  PimOBABsS,— Derf, — Delivery.— Interat  of  Wtdmo  ofPttr- 
cAotfr.— A  pnroluuer  of  land  held  poasesaion  thoreof  nnder  an  ez- 
eontor^  oontnot  for  a  oonvej'anoe  upon  the  payment  of  the  pniv 
obue  prioe.  Defanlt  was  made  in  payment,  and  vendor  brought 
Rit  cxx  the  pnrohaae-money  notes  and  filed  with  his  oomplaint  a 
deed  to  the  property  for  the  use  of  vendee  upon  his  payment  of 
ttie  notes.  The  vendee,  without  consent  of  vendor,  and  without 
payment  of  the  notes,  took  the  deed  fe>m  the  files  and  caused  it 
to  be  leoocded.  Tendw  obtained  a  judgment  foreclosing  the  lien 
of  tiie  notes  against  the  land,  without  making  the  vendee's  wife 
a  party,  and  pnrchaaed  the  land  at  sheriff's  sale.  The  vendee 
died  without  redeeming  the  land  and  Ms  wife  bronght  suit  for 
partition.  Held,  Uiat  the  wife  had  no  interest  In  the  land. 
pp.  6^-69. 

DSBD- — Delivery. — Trial. — Finding. — A  finding  that  a  vendor,  nnder 
an  ezecmtory  contract  for  the  conveyance  of  real  estate  upon  the 
payment  of  the  pnrohaae  money,  filed,  with  his  oomplaint  to  fore- 
oloee,  the  deed  he  had  pnrionsly  prepared  and  tendered  to  tlu 
parohaser  for  the  use  of  the  latter,  apou  his  payment  of  the  pnr< 
dwae  money,  and  that  soon  after  the  filing,  withont  the  oonsent  ol 
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vendor,  and  -withoat  pacing  aa7tliing.oa  the  notes,  the  vendee 
took  the  deed  from  the  olerk'a  otBoe  and  lodged  It  for  record  in 
the  teoorder'a  ofi^,  and  that  there  waa  no  further  delivery,  snf- 
fioieutly  shows  that  there  vas  no  deliTery  of  the  deed.  pp.  69,  70, 

From  Huntington  Circuit  Court ;  J.  C.  Sranyariy  Jadge. 

Snit  by  Catharine  Schaefer  against  David  A.  Purvi- 
ance  and  others  for  partition.  From  a  judgment  in  favor 
of  defendants,  plaintitf  appeals.  Transferred  from  Ap- 
pellate Court,  under  §1337u  Burns  1901.    Affirmed. 

J.  S.  Kenner,  U.  S.  Lesh  and  Eben  Leah,  for  appellant. 
T.  G.  Smith,  for  appellees. 

Hadlet,  C.  J. — Appellant  sued  appellees  for  partition 
of  certain  lots  in  the  city  of  Huntington,  alleging  that  she 
was  the  owner  in  fee  simple  of  an  undivided  one-third  of 
the  property,  and  appellees  the  owners  of  the  other  two- 
thirds.  Appellees  jointly  answered  by  general  denial,  and 
David  A.  Purvianee  filed  a  cross-complaint  to  quiet  his  titl^ 
to  which  appellant  filed  an  afiSrmative  answer.  A  demurrer 
yas  overruled  to  the  cross-complaint,  and  sustained  to  th« 
affirmative  answer.  Trial  by  the  eourt  Special  finding 
and  conclusions  of  law  favorable  to  appellees,  and  judgment 
that  appellant  had  no  interest  in  the  property,  and  that  she 
take  nothing  by  her  suit.  Motions  for  a  venire  de  novo  and 
a  new  trial  were  overruled.  Error  assigned  upon  all  ad- 
verse rulings. 

In  substance  the  special  finding  discloses  that  on  May 
10,  1892,  David  A.  Purvianee,  being  the  owner  in  fee  aim- 
pie  of  the  lota  in  controversy,  sold  them  to  Budol^ 
Schaefer,  the  then  husband  of  appellant,  for  the  agreed 
price  of  $750,  payable  $50  in  cash,  and  the  balance  in  two 
equal  instalments,  due  May  10,  1893  and  1894,  respec- 
tively. Schaefer  paid  the  $50  cash,  and  executed  to  Purvi- 
anee his  two  notes,  payable  at  a  bank  in  this  State,  for  the 
deferred  payments,  whereupon,  in  pursuance  of  the  con- 
tract, Purvianee  executed  to  Schaefer  his  title  bond,  oondi- 
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tioned  that  upon  full  payment  of  said  notes  at  maturity, 
Furviance  should,  upon  reasonable  request,  execute  to 
Schaefer,  his  heirs  or  assignB,  a  good  and  sufficient  convey- 
ance of  said  lots  in  feq  simple  by  warranty  deed.  Under 
the  oontract,  Schaefer  took  possession,  and  in  1893  erected 
thereon  permanent  improvements  of  the  value  of  $275. 
Schaefer  made  default  in  payment  of  the  notes,  and,  both 
remaining  due  and  wholly  unpaid,  Furviance,  joined  by 
his  wife,  signed  and  acknowledged  a  deed  of  general  war- 
ranty sufficient  to  convey  to  Schaefer  the  lots  in  fee  simple, 
and  on  April  26,  1897,  tendered  said  deed  to  Schaefer,  and 
demanded  payment  of  said  notes  in  compliance  with  his 
contract.  Schaefer  having  failed  to  pay  any  part  of  the 
sum  due,  Furviance  instituted  an  action  against  him  in  the 
Huntington  Circuit  Court,  at  the  April  term,  1897,  on  said 
contract  of  sale,  and,  with  his  complaint,  filed  in  the  clerk's 
oSSce  the  deed  mentioned  above,  for  the  use  of  Schaefer, 
upon  the  latter*8  payment  of  the  said  purchase-money  notes. 
Shortly  after  the  filing  as  above  stated,  Schaefer,  without 
the  consent  of  Furviance,  and  without  having  paid  any- 
thing therefor,  or  any  part  of  said  purchase-money  notes, 
took  the  deed  from  the  files  of  the  clerk's  office,  and  caused 
the  same  to  be  recorded  in  the  recorder's  office  of  the  county, 
and  there  was  no  other  or  different  delivery  of  said  deed  by 
Furviance  to  Schaefer,  and  which  deed  is  the  foundation 
of  the  plaintiff's  claim  of  ownership  of  an  undivided  one- 
third  of  said  lots.  Schaefer's  wife  (appellant)  was  not 
made  a  party  to  said  action.  Schaefer  appeared  and  an- 
swered, and  upon  a  trial  Furviance  was  awarded  a  personal 
judgment  against  the  former  for  $995,  and  a  decree  im- 
pressing the  lots  with  a  lien  for  the  amoimt,  and  an  order 
of  sale  for  payment  thereof.  No  appeal  was  taken  from  the 
judgment  and  decree.  At  a  sale  by  the  sheriff  under  the 
decree,  Furviance  bought  the  lots  in  for  an  amount  less 
than  his  judgment.  There  was  no  redemption  of  the  prop- 
Vol.  160—6 
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erty,  and  at  the  end  of  on©  year  from  the  aale  the  sheriff 
executed  to  Purviance  a  deed  of  conveyance.  Whereupon 
Schaefer  surrendered  poesession  of  the  lots  back  to  Purvi- 
ance,  and  thereafter  asserted  no  title  thereto.  Subsequently, 
in  June,  1900,  Schaefer  died,  leaving  appellant,  as  his 
widow,  surviving.  Schaefer  "was  probably  solvent*'  from 
the  date  of  entering  into  the  original  contract  with  Purvi- 
anoe  to  the  time  of  hia  death,  but  his  property  was  all  the 
time  heavily  encumbered  by  mortgages  and  judgments.  In 
effect  die  conclusion  of  law  is  that  the  plaintiff  is  not  the 
owner  of  any  part  of  the  property,  and  therefore  not  enti* 
tied  to  partition.  In  his  cross-complaint  Purviance  set  up 
his  former  ovmership  of  the  lots,  their  sale  to  the  plaintifTs 
husband,  the  execution  of  the  title  bond,  default  in  pay- 
ment of  the  purchase  money,  foreclosure  of  his  lien,  his 
purchase  of  the  lote  at  sheriff's  sale  on  the  decree,  the  non- 
redemption  and  conveyance  to  him  by  the  sheriff,  with 
prayer  that  his  title  be  quieted.  In  her  answer  to  the  cross- 
complaint  appellant  pleaded  the  purchase  of  the  lots  by  her 
husband,  the  payment  of  the  $50  cash,  and  execution  of 
notes  n^otiahle  under  the  law  merchant  for  the  residue, 
upon  the  maturity  of  which  notes  Purviance  was  to  execute 
t»  her  husband  a  warranty  deed  of  conveyance  for  the  lots, 
that  Purviance  did  execute  to  her  husband  the  deed  on 
April  26,  1897,  according  to  the  contract;  that  Purviance 
brought  suit  on  said  notes  and  obtained  a  personal  judgment 
for  the  sum  due  on  the  notes.  The  sum  was  declared  a  Hen 
on  the  lots,  which  were  sold  by  the  sheriff,  and  bought  in 
by  Purviance,  The  plaintiff  was  not  a  party  and  did  not 
appear.  Her  husband  was  all  the  time  solvent,  and  de- 
parted this  life  in  Jime,  1900.  The  questions  raised  by  the 
exception  to  the  conclusion  of  law  are  the  same  as  those 
raised  by  the  demurrers  to  the  cross-complaint  and  answer, 
and  they  will  all  be  considered  together. 

The  controlling  question  in  the  case  is  whether  appellant 
has  any  such  right  in  the  lots  in  controversy  as  entitles  her 
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to  partition.  The  only  claim  she  makes  is  hy  virtue  of 
being  the  wife  and  surviving  widow  of  Rudolph  Schaefer. 
Whatever  ri^t  she  possesses  Id  tlie  property,  as  flowing 
from  die  marital  relation,  is  conferred  upon  her  hy  the 
statute,  and  subsists  bj  virtue  of  the  seisin  of  her  husband. 
She  can  have  no  better  right  to  any  part  of  the  property 
than  her  husband  had.  Her  suit  is  for  partition,  under  a 
claim  of  ownership  in  fee,  and  a  fee  she  can  not  have  unless 
it  is  shown  that  her  husband  was  seised  of  the  property  in 
fee  simple  during  the  marriage.  §3652  Burns  1901.  This 
the  record  does  not  show.  It  appears  from  the  special  find- 
ing that  appellant's  husband  held  jfoesession  of  the  lots 
under  an  executory  contract  calling  for  a  conveyance  in  fee 
upon  his  payment  of  the  purchase  price.  Under  hia  con- 
tract he  had  no  conveyance,  and  could  have  no  right  to  on^ 
until  he  had  paid  the  purchase  money  in  full  The  taking 
of  the  deed  from  the  files  of  the  clerk's  office  without  paying 
any  part  of  the  purchase-money  notes,  and  without  the  con* 
sent  of  Purviance,  who  had  placed  it  there  as  an  element 
of  his  suit,  and  the  lodging  of  it  for  record  in  the  recorder's 
office,  had  no  effect  as  a  conveyance,  or  as  a  delivery  of  the 
deed ;  and  when  it  was  aecompliahed  the  l^al  situation  was 
precisely  the  same  as  before  a  removal  of  the  deed  from  the 
clerk's  files.  Merritt  v.  Temple,  155  Ind.  497,  and  casea 
cited. 

As  shown  by  the  special  finding,  appellant's  husband 
never  had  anything  more  than  an  equitable  right  in  the  lots, 
— the  ri^t  to  demand  a  deed  of  conveyance  when  he  had 
paid  for  them.  And  having  been  sued  for  his  default  under 
the  contract,  and  appeared  and  filed  answer,  and  bided 
the  judgment  of  the  court,  it  must  be  conclusively  presumed 
that  he  availed  himself  of  all  the  defenses  he  had,  and  that 
the  judgment  ordering  a  sale  of  his  equity  for  payment  of 
appellees'  judgment  was  right  And  the  sale  having  been 
made  and  possession  surrendered,  to  the  purchaser  by  ap- 
pellant's husband  in  his  lifetime,  it  is  not  perceived  how 
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appellftnt  has  any  interest,  either  legal  or  equitable,  in  the 
lota  in  controversy,  since  her  husbaod  was  not  at  any  time 
during  the  marriaf^  seiaed  in  fee  simple,  and  was  not  the 
owner  of  an  equitable  interest  therein  at  the  time  of  his 
death.    See  §2652,  supra;  Butlerv.  Holtzman,  55  Ind.  125. 

But  it  is  argued  that  in  the  foreclosure  proceeding  ap- 
pellant's husband  had  a  good  defense:  (1)  Because  the 
purchase-money  notes  being  governed  by  the  law  merchant, 
under  the  contract,  at  maturity,  should  have  been  counted 
as  payment,  entitling  Schaefer  to  a  conveyance;  and  (2) 
the  judgment  directing  the  sale  of  the  lots  in  the  first  in> 
stance,  without  first  exhausting  Schaefer's  personal  prop- 
erty, or  ft  finding  of  insolvency,  was  erroneous  as  to  him, 
and  void  as  to  appellant,  and  that  since  appellant  takes  hep 
ri^ts  by  virtue  of  the  marital  relation,  and  not  as  heir, 
and  not  liaving  been  a  party  to  the  foreclosure,  she  is  not 
bound  by  the  judgment,  and  is  now  entitled  to  assert  &Qy 
ri^t  she  or  ber  husband  might  have  asserted  in  the  fore- 
closure suit.  Whatever  mi^t  be  said  of  the  second  men- 
tioned defense,  it  seems  clear  that  appellant  has  no  right 
to  either.  She  bad  no  vested  interest  in  her  husband's 
equity  in  the  lots.  The  only  basis  for  a  claim  had  by  her 
was  a  mere  legal  status  that  would  confer  upon  her  an 
equity  in  the  event  that  her  husband  died  the  owner  of  his 
equity.  Her  husband,  however,  had  full  and  complete 
power  to  sell  and  transfer  his  claims  without  her  cooperation 
or  consent,  and  thus  forever  put  an  end  to  it  so  far  as  he 
or  bis  wife  or  widow  was  concerned.  Appellant  was  not, 
therefore,  a  necessary  party  to  an  action  brought  against  her 
husband  affecting  his  equitable  right,  and,  if  admitted  as  a 
party,  could  have  made  no  defense  other  than  in  the  ri^t 
of  her  husband.    Sarver  v.  Clarkson,  156  Ind.-  316. 

The  Sarver  case,  in  its  essential  elements,  is  like  this: 
Sarver  defaulted  in  the  payment  of  purchase  money,  and 
his  vendor  brought  suit  to  recover  the  money  and  to  foie- 
oloae  his  vendor's  lien.    Server's  wife  was  not  made  a  party. 
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The  vendor,  having  become  the  purchaser  at  the  forecloBure 
sal^  brought  an  action  for  possession  against  Sarver ;  and 
the  latter's  wife,  upon  her  own  petition,  was  permitted  to 
oome  into  the  case  and  file  a  croBS-complaint  setting  up  sub- 
stantially the  same  matters  pleaded  in  appellants'  answer  to 
appellee's  cross-complaint.  This  court  there  said:  "The 
appellant  Luella  Sarver  can  not  assail  the  validity  of  the 
judgment  rendered  against  her  husband.  He  was  the 
proper  party  to  that  suit,  and  the  only  necessary  defendant. 
The  title  acquired  under  that  judgment  by  the  vendor  can 
not  now  be  defeated  bj;  proof  of  facts  which  might  have 
been  available  to  the  husband  by  way  of  defense,  bnt  which 
he  failed  to  plead,  or  prove."  So  it  may  likewise  be  said, 
for  the  same  reasons,  the  appellant  is  concluded  by  the  judg- 
ment against  her  husband. 

In  assailing  the  action  of  the  court  in  overruling  her  mo- 
tion for  a  venire  de  novo,  appellant  insists  that  the  finding 
is  ambiguou;s  and  uncertain:  (1)  Because  there  is  no  find- 
ing as  to  the  ultimate  fact  of  deliveiy  or  non-delivery  of  th» 
deed  by  Purviance  to  Schaefer;  (2)  because  there  is  no 
finding  of  the  definite  character  of  the  action  brought  by 
Purviance  against  Schaefer;  and  (3)  because  there  is  no 
finding  as  to  whether  Schaefer  was  and  continued  solvent 
or  insolvent,  at  the  commencement  of  the  foreclosure. 
With  respect  to  the  delivery  of  the  deed  the  finding  is  that 
Purviance,  with  his  complaint  to  foreclose,  filed  in  the 
clerk's  office  the  deed  he  had  previously  prepared  and  ten- 
dered to  Schaefer,  for  the  use  of  the  latter  upon  his  pay- 
ment of  the  purchase-money  notes,  and  soon  after  the  filing, 
Schaefer,  without  the  consent  of  Purviance,  and  without 
paying  anything  on  the  notes,  took  the  deed  from  the  clerk's 
office  and  lodged  it  for  record  in  the  recorder's  office ;  and 
there  was  no  other  or  further  delivery  of  said  deed  to 
Schaefer  than  as  above  stated.  These  facts,  whether  they 
are  probative  or  ultimate,  lead  to  a  single,  definite,  and  cer- 
tain conclusion,  namely,  that  there  was  no  delivery  of  the 
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deed.  See  authorities  above  cited.  With  respect  to  the 
second  and  third  grounds  of  complaint,  they  relate  to 
immaterial  facts,  since  we  have  seen  that  appellant 
has  no  ri^t  to  question  tie  validity  of  the  fopeclosure 
proceedings.  ^ 

We  are  unable  to  say  that  the  verdict  is  not  sustained  by 
sufficient  evidence. 

We  find  no  error  in  the  record.    Judgment  aiHrmed. 


Bluhenthal  et  al.  .v.  Tibbits. 

[No.  18,997.    Filed  February  6,  1903. 1 

ExBOUnot). — Taxe*. — Pa^pnenl. — Subrogation. — A  oomplEiint  alleged 
th&t  plaintifFs  oonveyed  oertain  real  estate  to  defendant's  hns-  . 
band  imder  an  agreement  that  the  latter  should  pay  the  taxea 
aconed  thereon,  and  that  plaintiffa  were  oompelled  to  pay  the 
same;  that  snbeeqaently  a  jadgment  waa  obtained  against  de- 
fendant's hnsband  by  a  third  person  and  an  execution  issoed 
thereon;  that  after  the  death  of  the  hnsband  the  real  estate  was 
■old  to  the  eseontiou  plaintiff  who  transferred  his  certificate  of 
■ale  to  defendant  and  she  afterward  obtained  a  sheriff's  deed  to 
the  real  estate  "and  atill  holds  the  same  by  virtue  thereof,  and 
not  otherwise, ' '  and  prayed  that  plaintiffs  be  subrogated  to  the 
former  lien  for  taxea,  and  that  the  same  be  forecloeed  against  the 
property  so  held  by  defendant.  Held,  that  the  complaint  was 
bad  for  failure  to  allege  that  defendant  had  any  notice  of  the 
claim  <a  Hen  at  the  time  she  pnrohased  the  real  estate,  and  that 
she  aoqnired  title  free  from  any  prior  secret  eqnity.    pp.  71,  7*. 

6AMK.—Deeedmii'  BHaUt.—Tba  provision  of  ^2484  Bums  1901,  pro* 
hibiting  the  institution  of  proceedings  against  a  decedent's  estate 
for  the  enf oroenient  of  judgments  before  the  end  of  one  year  from 
the  death  of  the  decedent,  doeg  not  apply  to  cases  where  the  execa- 
tion  was  issned  in  the  lifetime  of  the  decedent,    pp.  7s,  73. 

From  Qrant  Superior  Court ;  Hiram  Brownlee,  Judge. 

Action  by  Morris  Blumenthal  and  another  against 
Addie  L.  Tibbits.  From  a  judgment  suetaining  a  de- 
murrer to  the  complaint,  plaintiffs  appeal.  Transferred 
from  Appellate  Court,  under  §1387u  Bums  1901.  Affirmed. 

Steele,  Lett  ^  Steele  and  J.  A.  Kersey,  for  appellants. 

J.  L.  Custer  and  0.  L.  Cline,  for  app^jjlee. 
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GiLLETT,  J. — Appellants  filed  a  complaint  in  two  para- 
graphs, to  each  of  which  the  court  sustained  a  demurrer, 
and  the  questions  presented  are  as  to  the  sufficient^  of  said 
paragraphs. 

The  first  paragraph  of  complaint  charges  that  appellants 
and  one  John  C.  Tibbits,  the  deceased  husband  of  appellee, 
exchanged  certain  lots,  respectively  owned  by  them,  by 
deeds  executed  on  April  21,  1896;  that,  as  a  part  of  the 
consideration  for  said  transfer,  it  was  agreed  that  said  John 
C.  Tibbits  should  pay  the  taxes  that  had  then  accrued  on 
the  Iota  conveyed  to  him ;  that  he  subsequently  refused  so 
to  do,  and  that  appellants,  in  order  to  protect  their  property 
from  sale,  were  compelled  to  and  did  pay  said  taxes, 
amounting  to  $200.20 ;  that  subsequently  the  First  Nation- 
al Bank  of  Marion,  Indiana,  recovered  a  judgment  against 
said  John  C.  Tibbits,  in  the  Grant  Circuit  Court,  and  on 
the  7th  day  of  April,  1898,  caused  an  execution  to  issue 
thereon  to  the  sheriff  of  said  comity ;  that  in  August,  1898, 
said  John  C.  Tibbits  died  intoatate,  leaving  appellee  as  his 
widow  and  sole  heir  at  law ;  that  on  the  8th  day  of  Septem- 
ber, 1898,  said  sherifiF  levied  said  execution  upon  the  lots 
BO  conveyed  to  said  John  C.  Tibbits,  and,  on  the  22d  day  of 
October,  1898,  sold  the  same  to  /Uie  judgment  plaintiff  in 
said  action,  and  executed  to  it  a  certificate  of  sale ;  that  on 
the  18th  day  of  October,  1899,  said  judgment  plaintiff 
sold  and  transferred  said  certificate,  by  written  assignment 
thereon,  to  appellee,  who  afterwards  obtained  a  sheriff's 
deed  for  said  lots,  "and  still  holds  the  same  by  virtue  there- 
of, and  not  otherwise."  Prayer  that  appellants  be  subro- 
gated to  the  former  Hen  for  taxes,  and  that  the  same  be 
foreclosed  against  the  property  so  held  by  appellee. 

The  second  paragraph  of  complaint  alleges  the  same  facts 
as  the  first,  except  that  it  does  not  allege  the  obtaining  of  a 
judgment  by  said  bank,  and  omits  all  allegations  as  to  the 
proceedings  thereunder,  and  further  alleges  the  following 
facto:    That  immediately  after  the  death  of  said  John  0. 
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Tibbita  appellants  were  intending  and  about  to  proceed  to 
enforce  their  said  claim  for  tases  against  tlie  property  so 
oonveyed  to  him,  and  informed  appellee  of  their  intention 
80  to  do;  that  she  thereupon  requested  them  to  deaiat  and 
refrain  from  so  doing,  and  then  and  there  promised  diem 
that  if  thej  would  bo  desist  and  refrain  she  would  pay  them 
the  amount  of  said  taxes;  that  appellants  accepted  said 
promise,  and,  relying  thereon,  did  desist  and  refrain  from 
taking  any  proceedings  to  enforce  their  claim  against  said 
real  estate ;  that  appellee  has  failed,  neglected,  and  refused 
to  pay  said  taxes  or  any  part  thereof,  to  appellants,  thon^ 
often  requested  so  to  do.  The  paragraj^  concludes  with  a 
prayer  for  a  personal  judgment  against  appellee- 
It  will  be  observed  that  the  first  paragraph  of  complaint 
does  not  allege  or  show  that  appellee  had  any  notice,  actual 
or  constructive,  of  the  claim  or  lien  of  appellants  at  the 
time  she  purchased  the  sheriff's  certificate,  or  when  she 
took  the  deed  for  the  property.  We  do  not  even  find  an 
allegation  in  this  paragraph  that  John  C.  Tibhits  was  the 
owner  of  the  lots  at  the  time  the  execution  issued  or  at  his 
death.  The  allegation  is  distinct  that  appellee  holds  the 
lots  by  virtue  of  the  sheriff's  deed  and  not  otherwise.  Bat 
even  if  we  assume  from  the  fact  that  the  judgment  was 
against  John  C.  Tibhits,  that  it  was  his  interest  in  the  lots 
that  was  levied  upon  and  sold  by  the  sheriff,  yet,  if  the  sale 
was  valid,  it  must  be  presumed,  in  view  of  the  silence  of  the 
paragraph  upon  material  matters,  that  she  acquired  the 
title  under  which  she  holds  free  from  any  prior  secret 
equity.  Pugh  v.  Highley.  152  Ind.  252,  44  L.  R.  A.  392, 
Tl  Am.  St.  327;  Uiwm,  etc..  Ins.  Go.  v.  Dodds,  155 
Ind.  365. 

The  jHJsition  is  taken  by  appellants'  counsel,  however, 
that  the  proceedings  of  the  bank  subsequent  to  the  judgment 
were  invalid,  because  of  the  provision  of  the  decedents'  act, 
prohibiting  the  institution  of  proceedings  before  the  end  of 
one  year  from  the  death  of  the  decedent  to  enforce  the  Uen 
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of  any  jndgment,  etc.  §2484  Bums  1901.  Waiving  other 
possible  objections  to  the  position  stated,  it  is  Bufficient  to 
eaj  that  the  prohibition  mentioned  is  directed  to  the  insti- 
tution of  prooeedingB,  and  it  can  not  be  held  to  apply  to 
cases  where  the  execution  was  issued  in  the  lifetime  of  the 
decedent,  because  that  would  bring  it  in  confiict  with  the 
provision  of  the  civil  code  authorizing  the  sheriff  to  proceed 
under  such  circumstances.  §802  Bums  1901.  It  la  true 
that  §2484,  supra,  was  enacted  in  1883,  while  §802,  supra, 
waa  enacted  in  1881,  but  §2484  is  substantially  a  reenact- 
meut  of  §151  of  the  decedents*  act,  enacted  in  18&1  (Acta 
1881,  p:  423),  and  the  presumption  against  a  repeal  under 
such  circumstances  is  especially  strong.  The  first  para- 
graph of  the  complaint  is  clearly  insufficient.  The  second 
paragraph  of  the  complaint  also  fails  to  state  sufficient 
facta.  Appellee's  promise  does  not  appear  to  have  been 
based  on  a  promise  on  appellants'  part  to  refrain  and  desist 
from  the  enforcement  of  their  claim  for  any  definite 
length  of  time  Said  promise  apppears  to  be  open  to  the 
objection  that  no  consideration  is  disclosed,  and  also  that  it 
waa  a  collateral,  rather  than  an  original,  undertaking. 
Judgment  affirmed. 


Inole  v.  Bottoms, 

INo.  19,986.    FUed  Febroar;  B,  1908.] 

BASKMBirrs.—(?nin(.— Where  a  grant  ig  made,  wlutterer  is  neoeaUTj 
or  cmonttal  to  the  enjoTment  of  the  grant  U  also  granted,    p.  78. 

HuiXB  Aim  KifiSRAie.— Sights  of  Letsee.— A  gnat  ot  the  right  to  the 
ooal  nmder  the  Bortaoa  of  certaia  real  estate  carries  with  it  as  a 
neoeaury  inoideiit  the  right  not  onl^  to  penetrate  the  surface  of 
the  soil  for  coal,  but  also  to  use  auch  means  and  processes  for 
Tn-ining  and  removing  the  ooal  from  the  premises  as  ma^  be 
reasonably  neoessary.    p.  79. 

BiXK. — Leaie. — Sight  to  Contbrvel  RaHroad  Switch  to  Utine.—A  mining 
lease  granting  to  the  lessee  the  right  to  ent«r  upon  the  lands  de- 
scribed for  the  purpose  of  mining  coal,  and  of  conducting  and 
operating  to  any  extent  he  may  deem  advisable,  bnt  not  to  hold 
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poaaession  of  the  land  "for  »o.t  other  purpose,  except  one  aora, 
ftare  or  leaa,  for  operating  the  mines,  and  for  dwellings,"  gives 
by  implication  the  right  to  oonslmot  a  railroad  switch  for  ths 
parpose  of  transporting  the  ooal,  and  otherwise  operating  the 
mine.    pp.  79,  SO. 

OOMTKAOT. — Madng  Laae. — ifufuoii^. — A  ooal  mln-JTig  lease  which 
proTldes  that  the  mine  shall  l>e  opened  within  one  year  from  the 
date  of  the  lease,  and  shall  not  be  closed  down  for  more  Qian  » 
rear  at  a  time ;  that  the  lessor  shall  receive  600  bushels  of  ooal 
each  year  and  a  oertain  stun  of  money  for  each  ton  of  ooal  mined, 
is  enforceable  by  the  lessor,  and,  therefore,  not  invalid  for  want 
of  mntoality.    pp.  SO,  81. 

iHJBROnOH.— 7b  Promt  Lator  fivm  Ijiterfering  wiA  OpemUm  nf 
ifiM.^An  injnnotion  will  lie  to  prevent  the  intecferenoe  by  the 
lessor  with  the  constmotion  of  a  railroad  switch  to  a  ooal  mine, 
pp.  81,  8S. 

Prom  Pike  Circuit  Court;  E.  A.  My,  Jndge. 

Suitbj  David  Ingle  agaiost  Williani  H. Bottoms.  From  - 
a  judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court,  under  §1337u  Burns  1901. 
Reversed. 

J.  E.  Iglekart  and  Edioin  Taylor,  for  appellant. 

E.  P.  Riehardaon  and  A.  H.  Taylor,  for  appellee. 

Monks,  J. — ^Action  by  appellant  against  appellea  The 
complaint  was  in  two  paragraphs.  The  first  was  to  enjoin 
appellee,  lessor  in  a  coal  mining  lease,  from  interfering 
with  the  construction  of  a  railroad  switch  which  appellant, 
as  assignee  of  the  lessee,  in  possession  of  the  mine,  was  at- 
tempting or  about  to  build  upon  the  surface  of  the  land 
near  the  pit-head  for  the  purpose  of  removing  coal  mined 
under  the  leasa  The  second  paragraph  was  for  injunction, 
the  same  as  the  first,  and  also  for  specific  performance. 
Appellee  demurred  to  each  paragraph  of  the  complaint  for 
want  of  facts,  which  demurrer  was  sustained.  Appellant 
refusing  to  plead  further,  judgment  was  rendered  against 
him. 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  sustaining  the  demurrer  to  each  paragraph  of  the 
complaint 
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It  is  averred  in  the  first  paragraph  of  complaint  that 
appellee,  the  lessor,  owned  forty  acres  of  land,  describing 
it ;  the  execution  of  the  lease  on  the  24th  of  August,  1898, 
the  lease  being  set  out  in  haec  verba;  that  the  lessee 
"entered  upon  said  land  under  said  lease,  and  constructed 
a  mine  thereon,  and  has  since  said  time  mined  coal  from 
said  mine,  and  for  the  purpose  of  readiing  said  mine  pro- 
cured the  Southern  Railway  Company  to  construct  a 
switch  from  its  main  line  to  a  point  near  aaid  mine,  so  as 
to  connect  said  mine  with  a  railroad  switch,  which  is  neces- 
sary for  its  proper  operation ;"  that  it  has  become  necessary, 
in  the  operation  of  the  mine  by  the  appellant  under  tho 
lease,  to  build  the  switch;  that  the  route  selected  is  upon 
the  line  of  a  watercourse  which  already  cuts  the  defend- 
ant's land  in  two,  and  the  building  of  the  switch  will  do 
the  appellee  and  his  land  the  least  possible  damage ;  that 
appellee  is  objecting  to  the  extension  of  the  switch,  and  will, 
if  not  enjoined,  interfere  with  and  obstruct  the  building  of 
it,  and  annoy  and  obstruct  the  men  whom  the  plaintiff  is 
a\xmt  to  put  immediately  upon  the  work ;  that  the  appel- 
lant can  not  build  the  switch  without  great  annoyance  and 
hindrance  and  interference,  and,  imless  appellee  is  enjoined 
from  interfering  with  the  building  of  the  switch,  appellant 
will  be  unable  to  build  the  same,  to  his  great  loss  and  dam- 
age and  irreparable  injury;  that  the  appellant  has  per- 
formed all  the  terms  and  conditions  imposed  on  the  lessee 
in  the  leasa  Prayer  for  temporary  restraining  order  and 
perpetual  injunction,  and  all  other  proper  relief. 

In  the  second  paragraph,  in  addition  to  the  facts  set  out 
in  the  first  paragraph,  it  is  averred  that  the  Southern  Bail- 
way  Company  has  extended  its  switch  upon  appellant's 
land  to  a  point  accessible  to  the  pit-head  of  the  mine  on  ap- 
pellees land ;  that  the  railroad  switch  is  built  upon  appel- 
lant's land, — appellant  owning  the  land  on  the  west  and 
north  of  the  leased  premises ;  that  the  pit-head  is  connected 
by  a  switch  with  the  railroad  switch  already  mentioned ; 
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that  it  is  impracticable  for  the  appellant  to  build  the  switch 
extension  upon  his  own  land,  for  the  reason  that  such  a 
couBtruction  would  involve  a  crossing  of  a  watercourse,  and 
a  long  and  expensive  bridge  and  trestle,  at  a  coat  whoUj 
disproportionate  to  the  value  of  the  same,  and  so  expen* 
sive  as  to  be  impracticable ;  and  that  it  has  become  necessary 
to  extend  the  switch  on  appellee's  land  so  as  to  make  room 
for  cars  handled  in  the  ordinary  course  of  business  in  the 
operation  of  said  mine  under  the  lease;  that  the  route 
selected,  as  aforesaid,  will  carry  the  proposed  extension 
over  the  surface  not  to  exceed  three  acres  of  appellee's  land, 
the  entire  value  of  which  does  not  exceed  $25  per  acre,  and 
that  the  same  will  lie  upon  the  bank  of  a  watercourse,  and 
does  the  least  possible  and  very  small  damage  to  the  appel- 
lee's land ;  that  appellant  is  entitled  to  the  possession  of  the 
land  for  the  purpose  of  extending  said  switch  by  the  express 
terms  of  the  lease  and  by  necessary  implication,  in  the 
proper  operation  of  said  mine,  such  extension  being  neces- 
sary to  such  operation;  that  appellee  unlawfully  excludes 
appellant  from  such  possession,  and  further  threatens  to 
prevent  such  extension,  and  will,  if  not  enjoined,  interfere; 
that,  unless  he  is  enjoined  from  preventing  the  building  of 
the  switch  upon  the  land  sought  to  be  occupied  as  aforesaid, 
appellant  will  be  unable  to  build  said  extension,  to  his  great 
loss  and  damage,  and  interference  with  and  practically 
stopping  the  operation  of  the  mine,  the  sale  of  coal,  and 
employment  of  a  large  number  of  men,  resulting  in  irrepa- 
rable injury,  for  which  appellant  can  not  have  as  adequate 
remedy  at  law  as  in  equity;  that  appellant  has  title  to  the 
said  surface  for  the  purpose  of  extending  said  switch,  as 
aforesaid,  both  by  express  grant  and  necessary  implication 
from  the  lease;  that  appellee  unlawfully  excludes  the  ap> 
pellant  from  the  possession;  that  appellant,  by  his  title 
through  the  assignment  of  said  lease  from  Jackson,  has 
Altered  into  possession  of  the  mine  under  the  lease,  and  the 
appellant,  as  Jackson's  successor  under  the  lease,  has  beea 
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recognized  by  the  appellee,  who  hae  dealt  with  appellant 
in  and  concerning  the  payment  of  royalty  for  the  same 
from  the  appellant  to  the  appellee,  which  haa  been  done; 
that  the  leaae  haa  become  thereby  a  binding  contract  be- 
tween the  parties  thereto,  fully  performed  by  appellant, 
and  that  it  ou^t  to  be  enforced  as  to  the  appellee,  including 
the  portion  authorizing  appellant  to  use  the  said  surface 
for  the  extension  of  the  switch  as  aforesaid.  Appellant 
alleged  other  facts,  but,  ae  they  do  not  affect  the  sufficiency 
of  the  other  allegations  of  said  paragrai^,  it  is  unnecessaiy 
to  set  them  out. 

The  part  of  the  lease  upon  which  appellant  bases  his 
right  to  recover  under  each  paragraph,  omitting  the  de- 
scription of  the  real  estate,  is  as  follows:  "The  party 
•  *  *  [of  the  first  part],  for  and  in  consideration 
of  the  covenant  and  agreement  herewith  on  the  part 
of  the  party  of  the  second  part,  and  $1  paid 
to  the  party  of  the  first  part,  the  receipt  whereof  is 
hereby  acknowledged,  has  granted  and  conveyed,  and  by 
these  presents  does  grant  and  convey  to  the  party  of  the 
second  part,  his  heirs  and  assigns,  the  right  of  entering  in 
and  upon  the  lands  hereafter  described  for  the  purpose  of 
mining  coal  and  of  conducting  and  operating  to  any  ex-  ' 
tent  he  may  deem  advisable,  but  not  to  hold  possession  of, 
said  land  for  any  other  purposes,  except  one  acre,  more  or 
less,  necessary  for  operating  said  mines,  and  for  dwellings. 
The  said  lands  are  situated  in  Pike  county,  in  the  State  of 
Indiana,  and  described  as  follows,  to  wit  [describing 
them],  for  the  term  of  twenty-five  years,  or  as  much  longer 
as  the  party  of  the  second  part  may  deem  advisable,  and  for 
which  the  party  of  the  second  part  hereby  agrees  and  pro- 
poses to  pay,  or  cause  to  be  paid,  to  said  party  of  the  first 
part  the  following  rents,  to  wit,  the  sum  of  two  and  one- 
half  cents  per  ton  of  2,000  lb.  mine  run  coal  and  five  cents 
per  ton  of  2,000  lb.  lump  coal  to  be  screened  over  not  more 
than  one  and  three-quarter  inch  between  screen  bars,  and 
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the  said  stun  to  be  paid  by  the  30tb  of  the  following  month 
for  all  coal  mined  the  preceding  month.  Except  that  the 
party  of  the  first  part  agrees  to  allow  the  party  of  the  second 
part  the  first  year's  royalty  and  rent  on  all  coal  mined  free 
for  opening  said  mines,  commencing  with  date  of  this  lease. 
Also  aaid  party  of  the  second  part  agrees  to  commence  and 
operate  said  mine  or  mines  within  one  year  from  the  date 
of  this  lease,  or  same  shall  become  null  and  void;  other- 
wise in  fyil  force.  And,  further,  that  the  party  of  the  sec- 
ond part  shall  not  become  liable  for  any  damages  which 
may  occur  to  said  party  of  the  first  part  by  the  sinking  in 
of  any  part  of  said  lands,  and  the  party  of  the  second  pert 
agrees  not  to  mine  the  coal  out  from  under  the  present  resi- 
dence of  the  party  of  the  first  part.  And,  further,  that  the 
party  of  the  second  part  agrees  that  in  any  event  should 
said  mines  be  closed  down  for  more  than  one  year  at  a  tim« 
from  any  other  cause  than  strikes,  this  lease  ahafl  become 
null  and  void,  otherwise  in  full  force.  Also  the  party  of 
the  second  part  agrees  to  furnish  the  party  of  the  first  part 
600  bushels  of  coal  each  year  from  the  date  of  this  lease." 
Signed  by  the  appellee  and  his  wife. 

It  is  claimed  by  appellee  that  there  is  no  ground  for  in- 
junction, or  for  specific  performance,  under  the  facts  al- 
leged, because:  (1)  There  ia  a  doubt  as  to  the  construc- 
tion of  the  contract;  (2)  that  the  injury  may  be  fully  com- 
pensated in  damages.  It  is  well  settled  that  when  anything 
is  granted,  whatever  is  necessary  or  essential  to  the  enjoy- 
ment of  the  grant  is  also  granted.  Dand  v.  Ktngscote,  S 
M.  &  W.  174 ;  Marvin  v.  Brewster,  etc.,  Co.,  55  N.  T.  538, 
558,  14  Am.  Rep.  323;  Rankin's  Appeal,  1  Mona.  (Pa. 
Sup.  Ct.)  308,  16  AtL  82,  2  I.  R.  A.  429;  Wardellv.  Wat- 
son, 93  Mo.  107,  111,  5  S.  W.  605;  WilliaTns  v.  Gibson, 
84  Ala.  228,  4  South.  350,  5  Am.  St.  368;  Bainbridge, 
Mines,  101,  102 ;  20  Am.  &  Eng.  Ency.  Law  (2d  ed.),  774. 
The  rights  which  arise  by  implications  under  said  rule  are 
only  such  as  are  necessary  to  the  enjoyment  of  the  grant 
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Peiiingill  v.  PoHer,  8  AUen  1,  85  Am.  Dec.  671 ;  Barrin- 
ger,  Mines,  589.  Under  this  rule,  the  grant  of  the  right  to 
the  coal  carries  with  it,  aa  a  neccBsary  incident,  the  right 
not  only  to  penetrate  the  surface  of  the  soil  for  the  coal, 
but  also  to  use  such  means  and  proceeseB  for  mining  and 
removing  the  same  from  the  premises  as  maj  be  reasonably 
necessary.  This  includes  the  right  to  construct  such  roads 
and  railroad  tracks  on  the  surface  of  the  land  as  are 
reasonably  necessary  for  the  transportation  of  supplies, 
machinery  for  the  operation  of  the  mine,  and  for  re- 
moving the  coal  from  the  mine  openings.  Lindley,  Mines, 
§813,  and  authorities  cited,  supra.  The  question  of  how 
much  of  the  surface  is  reasonably  necessary  for  the  proper 
operation  of  the  mine  is  a  question  of  fact,  and  not  of  law. 

It  was  said  ia  Pettingitl  v.  Porter,  supra,  concerning 
the  meaning  of  the  word  "necessary"  when  used  in  defining 
what  rights  pass  by  implication,  that:  "The  word  'neces- 
sary*  can  not  reasonably  be  held  to  be  limited  to  absolute 
physical  necessity.  If  it  were  so,  the  way  in  question  would 
not  pass  with  the  land  if  another  way  could  be  made  by  any 
amount  of  labor  and  expense,  or  by  any  possibility.  If,  for 
example,  the  property  conveyed  were  worth  but  $1,000,  it 
would  follow  from  this  construction  that  the  plaintifTs  in- 
testate would  not  have  the  right  of  way  over  the  triangular 
piece  as  appurtenant  to  the  land,  provided  he  could  have 
made  another  way  at  an  expense  of  $100,000.  If  the  word 
'necessary'  is  to  have  a  more  liberal  and  reasonable  inter- 
pretation than  this,  the  one  adopted  by  the  judge  must  be 
regarded  as  correct.  Its  effect  was  to  require  proof  that  the 
way  over  this  triangular  piece  was  reasonably  necessary  to 
the  enjoyment  of  the  dwelting-house  granted.  See  Ewart 
T.  Cochrane,  1  Jur.  (N.  S.)  925;  Leonard  v.  Leonard,  2 
Allen  548;  Carhrey  v.  WUlis,  7  Allen  364." 

Appellee  insists,  however,  that  appellant  ia,  by  the  terms 
of  said  lease,  restricted  to  the  use  of  one  acre,  more  or  less, 
of  said  land,  for  the  purpose  of  mining  said  coal,  conduct- 
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ing  and  operating  aaid  mines.  The  lease  grants  to  the  lessee 
the  right  to  enter  "upon  the  lands  *  *  •  for  the  pur- 
pose of  mining  coal  and  of  conducting  and  operating  to  an; 
extent  he  may  deem  advisahle,  but  not  to  hold  possession  of 
said  land  foT  any  other  purpose,  except  one  acre,  more  or 
less,  for  operating  said  mines  and  for  dwellings." 

It  will  be  observed  that  the  limitation  of  the  right  to 
hold  possession  of  the  land  to  one  acre,  more  or  less,  is  a 
limitation  for  other  purposes  than  those  previously  recited. 
It  is  true  that  the  words  "for  operating  said  mines,"  which 
specify  the  use  to  be  made  of  said  one  acre,  more  or  less, 
designate  a  purpose  expressly  granted  by  the  lease.  This 
renders  the  meaning  of  said  clause  somewhat  obscure.  The 
rule  is  that  a  lease  must  be  construed  as  a  whole,  and  such 
construction  placed  upon  it  as  will  render  all  of  its  clauses 
harmonious,  consistent,  reasonable,  and  just,  and  mutually 
obligatory  in  its  provisions.  Exceptions  are  construed 
against  the  lessor  and  in  favor  of  the  lessee.  18  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  617,  618,  624;  17  Am.  &  Eng. 
Ency.  Law  (2d  ed.),  4-8,,  18;  Gear,  Land.  &  Ten.,  §68. 
Applying  these  rules  to  the  lease  in  question,  it  is  evident 
that  the  restriction  of  the  possession  for  "other  purposes" 
to  one  acre,  more  or  less,  can  not  be  held  to  limit  the  lessee's 
use  of  the  surface  for  switches  and  roads  to  less  than  is 
reasonably  necessary  for  the  removal  of  the  coal  from  said 
mines.  To  construe  the  reservation  as  controlling  the  en- 
tire lease,  and  limiting  tlie  right  expressly  granted,  and 
those  which  would  be  necessarily  implied  in  order  to  effec- 
tuate the  purposes  of  the  grant,  would,  under  the  allega- 
tions of  the  complaint,  be  practically  to  destroy  the  lease, 
and  prevent  appellant  from  carrying  out  the  true  purpose 
of  the  same  by  mining  all  the  coal  imder  the  land  in  a  busi- 
nesslike manner,  and  paying  to  appellant  the  royalty  which 
would  thereby  come  to  him. 

Appellee  insists  that  the  lease  can  not  be  enforced  against 
the  appellant,  and  for  that  reason  it  lacks  mutuality,  and 
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can  not  be  enforced  against  him.  The  leasee  is  required  by 
the  contract  to  furnish  the  lessor  600  bushels  of  coal  each 
year  from  the  date  of  the  lease,  and  pay  a  fixed  price  for 
the  coal  taken  from  the  mines,  and  that  he  open  np  the 
mine  or  mines  within  one  year  from  the  date  of  the  lease, 
and  that  said  mines  shall  not  be  closed  down  for  more  than 
one  year  at  a  time  from  any  other  cause  than  strikes;  all 
of  -which  terms  and  conditions,  it  is  alleged,  have  been 
performed  by  appellant  It  ia  evident  that  the  terms  of 
said  lease  could  have  been  enforced  by  appellee^  There  is 
no  doubt  as  to  the  proper  construction  of  said  lease. 

It  was  said  by  this  court  in  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  568,  573 :  "  'That  a  remedy  which  pre- 
vents a  threatened  wrong  ia  in  its  essential  nature  better 
than  a  remedy  which  permits  the  wrong  to  be  done,  and 
then  attempts  to  pay  for  it  by  pecuniary  damages  which  a 
jury  may  assess.'  Denny  v.  Denny,  113  Ind.  22,  was  an 
action  brought  by  a  widow  to  enjoin  the  executor  from 
selling  com  which  she  claimed  the  right  to  take  as  such 
widow  at  its  appraised  value,  an  injunction  was  granted 
by  the  trial  court.  This  court  in  affirming  the  judgment 
said :  'If  it  may  be  conceded  that  the  plaintiff  might  have 
maintained  a  suit  on  the  bond,  it  does  not  necessarily  follow 
that  she  must  have  permitted  the  com,  to  which  she  had  a 
clear  right,  to  be  sold,'  She  was  not  bound  to  take  the 
chance  of  obtaining  other  com  or  leaving  her  animals  to 
suffer  for  want  of  feed.  *  *  *  It  is  not  enough  that  she 
had  a  remedy  at  law ;  it  must  be  plain  and  adequate,  or,  in 
other  words,  as  practical  and  efficient  to  the  ends  of  justice, 
and  its  prompt  administration,  as  the  remedy  in  equity.* " 
Peoria,  etc.,  R.  Co.  v.  Attica,  etc.,  R.  Co..  154  Ind.  218, 
223;  Champ  v.  Kendrick,  130  Ind.  549,  553;  Bishop  v. 
Moorman,  98  Ind.  1,  49  Am.  Rep.  731 ;  Brwin  v.  Fulh,  94 
Ind.  235;  Alien  v.  Windstandly,  135  Ind.  105,  109. 
Under  this  rule  it  ia  clear  from  the  facts  alleged  in  each 
Vol.  160—6 
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paragraj^  of  tlie  complaint  ttat  appellant  has  no  complete 
and  adequate  remedy  at  law. '  The  facta  alleged  were,  there- 
fore, sufficient  to  entitle  him  to  an  injunction.  Xenia  Real 
Estate  Co.  v.  Macy,  supra. 

This  diepoaea  of  all  the  ohjections  urged  against  the 
complaint  It  follows  that  the  court  erred  in  auataining 
the  demurrer  to  each  paragraph  of  complaint 

Judgment  reversed,  with  instructions  to  overrule  said 
demurrer,  and  for  further  proceeding  not  inconsistent  with 
this  opinion. 


Whttcomb  v.  Steinger,  Receiteb. 

(No.  18,700.    FUed  Fetwoatr  17,  1908.) 

RxOKiVXBa. — Tnlervming  Petition. — Amwer  of  Setoff. — Ditmittal  of  P&- 
tOim.—A  trial  on  an  interrenlng  petition  agRinst  the  leceiver  of 
a  building  and  loan  aasooiation  jffogreased  to  the  conclnsion  of 
the  eridenoe  nndei  an  iaane  and  agreement  that  pennitted  the 
giving  in  evidence  b;  the  receiver,  as  a  defense,  of  all  proper 
matters  of  set-off,  but  would  not  rapport  a  judgment  over  againat 
petitioner,  when  the  conrt,  on  its  own  motion,  arrested  the  prog- 
ress of  the  trial,  and  ordered  the  reoeiver  to  &le  an  additional 
pleading  in  set-off,  and  granted  an  adjournment  for  that  purpose. 
After  adjoomment,  petitioner's  attorney  gave  notice  to  the  judge 
and  attcmeys  for  the  receiver  that  he  desired  to  file  a  written 
dismissBl  of  his  intervening  petition,  and,  with  the  approval  of 
the  attorneys,  agreed  to  meet  in  the  court  room  in  the  afternoon 
of  the  same  day  and  take  the  matter  up.  Upon  the  convening  of 
conrt  the  receiver's  attorney  filed  the  set-off,  as  directed,  asking 
afBnnative  relief,  and  the  petitioner's  attorney  filed  his  motion  to 
dismiss,  which  was  sustained.  Held,  that'  the  conrt  did  not  err 
in  refusing  to  permit  petitioner  to  dismiBS  before  permitting  the 
receiver  to  file  the  answer,    pp.  87-89. 

Sake. — Intenemng  Petition. — Trial. — Pleading. — Amemiment. — No  enta 
was  committed  by  the  court  in  the  trial  of  an  action  on  an  inter- 
vening petition  in  a  reoeivership  in  directing  the  receiver  at  the 
oonolnslon  of  the  evidence,  nnder  the  answer  of  general  denial,  to 
file  an  additional  answer  of  set-off.    pp.  89,  90. 

Sake. — Pleading. — Amendnient.~-~Change  of  Venae. — Where  the  conrt 
at  the  oonclusicn  of  the  evidence  of  petitioner,  in  an  action  in  a 
receivership  case,  pennitted  the  reoeiver  to  file  an  answer  of  set-off, 
it  was  not  error  to  deny  a  Jury  trial  and  a  ehonge  of  venne  ftom 
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the  jndg«,  the  trial  having  been  in  progreei  for  more  than  thirty 
days  and  there  being  no  new  iaaae  introdnced  by  the  additional 

QiTEBT. — Reeeivert. — Change  from  Judge. — Is  an  intervening  petitioner 
in  a  leoeiTeTBhip  entitled  to  a  change  from,  the  judge?  p.  90. 

Tkiau — Remiaitur. — Judgment. — Where  in  a  trial  bj  the  oonrt  a  gen- 
eral finding  for  a  oertain  amount  was  made,  it  v/ae  not  error  to 
grant  a  lemittitnr  of  a  part  of  the  finding  and  render  a  Judgment 
for  the  remainder  pending  »  motion  tor  a  new  trial,    pp.  90,  91. 

Pleadiko. — Demoted. — Appeal  and  Error. — An  avo^ntent  in  answer  to 
an  action  against  the  reoeiver  of  a  building  and  loan  association 
that  petitioner  as  secretary  of  the  association  collected  and  re- 
ceived a  large  sum  of  money  belonging  to  the  assooiatloa  which 
he  failed  and  refused  to  account  for,  or  to  pay  over  t6  the  asso- 
ciation or  the  reoeiver,  implies  a  demand,  and  is  suf&oiently  cer- 
tain when  attacked  for  the  first  time  in  the  Supreme  Oonrt.  p.  01, 

From  the  Superior  Court  of  Marion  County;  Vinson 
Carter,  Judge. 

Intervening  petition  by  Theodore  C.  Whitcomb  against 
"William  H.  Stringer  as  receiver  of  the  Eureka  SaviogB 
&  Loan  Association.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Appealed  from  the  Appellate 
Court,  under  clause  3  of  §1337j  Burns  1901.     Affirmed. 

W.  A.  Keteham  and  I".  W.  Cady,  for  appellant. 
a.  0.  Hawkins  and  H.  E.  Smith,  for  appellee. 

Hadlet,  C  J. — Appellee  having  been  previously  ap- 
pointed receiver  of  the  Eiireka  Savings  &  Loan  Association, 
appellant  filed  in  the  receivership  an  Intervening  petition 
for  the  recovery  as  a  creditor  for  sums  of  money  loaned 
the  association,  and  as  a  stockholder  to  recover  the  ■with- 
drawal value  of  stock  owned  by  him.  Appellee  answered 
the  intervening  petition  by  a  general  denial  On  the  3d 
day  of  February,  1900,  the  case  was  called  for  trial  before 
the  court  upon  issues  joined  by  the  general  denial,  and 
before  any  evidence  was  heard  it  was  agreed  in  open  court, 
and  made  a  part  of  the  record,  that  all  matters  of  set-off 
and  counterclaim  mi^t  be  given  in  evidence  as  a  defense 
under  the  general  denial.     The  trial  then  proceeded  and 
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continued  irom  day  to  day,  'including  certain  adjoum- 
nientB,  until  the  Sth  day  of  March,  1900,  at  about  the  hour 
of  9 :30  o'clock  a.  m.,  at  which  time  the  evidence  in  the 
cause  was  concluded.  Whereupon  the  court  of  its  own 
motion  announced  that,  in  view  of  the  evidence  that  had 
been  produced,  he  deemed  it  a  duty  and  did  therefore  direct 
the  receiver  to  file  an  answer  of  set-off  or  counterclaihi, 
based  upon  the  statement  of  items  in  his  report,  asking  a 
judgment  over  against  the  appellant,  and  to  enable  the 
latter  to  procure  any  further  testimony,  and  to  prepare  and 
present  his  defense  to  said  answer  of  set-off  and  counter- 
claim, the  further  hearing  was  postponed  until  the  26th  day 
of  March,  1900,  at  9  o'clock  a.  m.  The  cause  being 
postponed,  the  parties  and  their  attome3's  retired  from  the 
court  room  at  about  10  o'clock  a.  m.  One  hour  and  a  half 
later,  or  at  about  11:30  o'clock  a.  m.  of  said  Sth  day  of 
March,  appellant's  attorney  returned  to  the  court  room. 
Prior  to  his  return,  the  court  had  concluded  its  business  for 
the  morning  session,  and  the  judge  had  left  the  bench,  and 
retired  to  his  private  room  adjoining  the  court  Voom,  and 
was  there  engaged  at  work  in  chambers.  Appellant's  attor- 
ney entered  said  private  room,  and  addressing  the  judge 
informed  him  that  he  desired  to  file  in  court  a  written  dis- 
missal of  the  intervening  petition,  and  that  the  paper 
which  he  (the  attorney)  held  in  his  hand  was  audi  written 
dismissal;  whereupon  the  judge  requested  the  attorney  to 
call  up  the  attorneys  for  the  receiver,  and  request  them  to 
come  to  the  court  room,  and  indicate  whether  or  not  they 
had  any  objection  to  the  proposed  dismissal  Having  done 
as  requested,  appellant's  attorney  informed  the  judge  that 
he  had  talked  with  one  of  the  receiver's  counsel,  who  ex- 
pressed the  desire  to  confer  with  his  partner  before  answer- 
ing as  to  the  proposed  dismissal,  and  stating  that  he  would 
have  such  conference  and  appear  in  the  court  room  at  3 
o'clock  p.  m.  Upon  this  information  the  judge  directed 
said  attorney  to  be  at  the  court  room  at  2  o'clock^  vLea 
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the  matter  would  be  taken  up.  Thereafter,  and  between 
the  hoars  of  12  o'clock  noon  and  2  o'clock  p.  m.,  the 
attorneys  for  the  receiver  filed  with  the  deputy  clerk  an 
answer  of  set-off  and  counterclaim,  requesting  a  judgment 
over  against  appellant  When  this  answer  was  filed  with  the 
depnty  clerk  the  court  was  not  in  session ;  neither  was  the 
jndge  nor  appellant,  nor  anyone  representing  the  appellant, 
present;  neither  had  appellant  nor  his  attorney  received 
notice  that  such  answer  would  be  filed  on  that  day.  A  few 
minutes  before  2  o'clock  the  attorneys  of  both  parties 
assembled  in  the  court  room,  and,  while  awaiting  the  arrirel 
of  the  judge,  appellant's  attorney  exhibited  the  prepared 
dismissal  to  the  attomeye  for  the  receiver,  and  immediately 
upon  the  resumption  of  the  bench  by  the  judge,  an  attorney 
for  the  receiver,  addressing  the  court,  announced  that  they 
had  filed  wifch  tbe  clerk  the  answer  of  setoff  and  counter- 
claim as  directed,  and  asked  leave  to  file  the  same  in  court; 
whereupon  a]^ll&nt  promptly  objected  to  the  filing  of  such 
answer,  upon  the  ground  that  he  had  dismissed  his  inter- 
vening petition  at  the  morning  session  of  the  court,  of  which 
both  court  and  coimsel  for  the  receiver  had  actual  notice. 
The  court  overruled  appellant's  objection,  permitted  the 
answer  to  be  filed,  noted  the  filing  thereof  in  the  issue 
docket,  and  immediately  thereafter  entered  in  said  docket 
appellant's  motion  to  dismiss,  an  order  of  dismissal  of 
appellant's  intervening  petition,  and  then  an  order  requir- 
ing appellant  to  reply  to  the  answer  by  9  o'clock  March 
26.  April  18,  appellant  filed  a  reply.  April  25,  he  offered 
to  file  a  motion  and  affidavit  for  a  change  of  venue  from  the 
judge,  and  this  being  refused,  on  the  ground  that  the  motion 
aame  too  late,  he  thereupon  offered  to  file  his  written  re- 
quest for  a  trial  by  juiy,  which  was  also  refused  upon  the 
same  grounds.  Trial  resumed,  additional  evidence  given, 
and  a  finding  in  favor  of  the  receiver  for  $12,092.  Motion 
for  a  new  trial  and  in  arrest  of  judgment  overruled.  Pend- 
ing the  motion  for  a  new  trial,   and  in  consideratitm 
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thereof,  the  receiver,  upon  suggestion  of  the  court,  remitted 
from  tJie  amount  of  the  finding  $2,453;  whereupon  thto 
court  overruled  the  motion  for  &  new  trial,  and  rendered 
judgment  against  appellant  for  $9,639,  the  residue.  Ex- 
ceptions were  promptly  reserved  upon  all  adverse  rulings. 

The  propositions  of  alleged  error  are :  (1)  In  refusing  to 
permit  appellant  to  dismiss  his  intervening  petition  before 
permitting  appellee  to  file  bis  set-off  and  coonterclBim ;  (2) 
in  permitting  appellee  to  file  his  set-ofiE  and  counterclaim 
after  appellant  bad  presented  to  the  court  a.  written  dis- 
missal of  his  intervening  petition,  and  given  notice  to  the 
court  and  counsel  for  appellee  of  bis  intention  and  desire 
to  dismiss;  (3)  in  refusing  appellant  a  trial  by  jury;  (4) 
in  refusing  appellant  a  change  of  venue  from  the  judge; 
(5)  in  overruling  the  motion  for  a  new  trial;  (6)  in  sug- 
geating  and  permitting  a  remittitur  of  $2,453 ;  and  (T)  in 
overruling  the  motion  in  arrest  of  judgment. 

The  facts  involved  in  the  first  two  of  the  above  propo- 
sitions may  be  more  concretely  stated  thus:  The  trial  of 
the  case  having  progressed  to  the  conclusion  of  the  evidence 
under  an  issue  and  agreement  that  permitted  the  ^ving  in 
evidence  by  appellee,  as  a  defense,  of  all  proper  matters  of 
set-off,  but  would  not  support  a  judgment  over  against 
appellant,  the  court,  of  its  own  motion,  arrested  tbe  prog- 
ress of  the  trial,  and  ordered  its  receiver  (appellee)  to  file 
an  additional  pleading  in  set-off,  demanding  therein  a  judg- 
ment against  appellant.  An  hour  and  a  half  later,  and 
after  the  court  bad  finished  its  business  for  the  forenoon 
session,  and  tbe  judge  had  left  tbe  bench  and  retired  from 
the  court  room,  appellant  gave  notice  to  the  judge  and  attor- 
neys for  appellee  that  be  bad  prepared  and  desired  to  file 
a  written  dismissal  of  his  intervening  petition ;  and,  with 
the  knowledge  and  approval  of  tbe  judge,  the  attorneys 
agreed  to  meet  in  the  court  room  at  2  o'clock  and  take  the 
matter  up.  They  did  meet,  pursuant  to  tbe  arrangement^ 
and  after  the  judge  hftd  taken  the  bench  appellee's  attor- 
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ney,  addressing  the  court,  asked  leave  to  file  the  answer  of 
set-off  he  had  heen  directed  to  file.  After  the  filing  of  the 
answer  asking  afSrmative  relief  against  aj^ellant,  the  latter 
presented  to  the  court  his  motion  to  diamiss,  which  was 
sustained,  and  his  intervening  petition  dismissed.  There- 
after he  was  ruled  by  the  court  to  reply  to  appellee's  answer 
of  set-off. 

Under  the  code,  a  plaintiff  may  dismiss  his  action  with- 
out prejudice  at  any  time  before  the  jury  retires,  or,  when 
the  trial  is  by  the  court,  at  any  time  before  the 
finding  of  the  court  is  announced.  §336  Bums  1901.  But 
in  a.  case  where  a  set-off  has  been  presented,  which  in  an- 
other action  would  entitle  the  defendant  to  a  judgment 
against  the  plaintiff,  the  defendant  shall  have  the  ri^t  of 
proceeding  to  the  trial  of  the  claim,  without  notice, 
although  the  plaintiff  may  have  dismissed  his  action.  §356 
Bums  1901.  And  it  is  further  provided  that  if  a  set-off 
established  at  the  trial  shall  exceed  the  plaintiff's  claim  so 
established,  judgment  shall  be  rendered  for  the  excess. 
§580  Bums  1901. 

1.  The  controlling  question  under  these  statutes  is,  was 
appellant's  intervening  petition  a  pending  cause  when  ap- 
pellee offered  to  and  did  file  his  answer  of  set-off  and  coun- 
terclaim i  If  it  was,  then  the  court  did  not  err  in  refusing 
to  permit  appellant  to  dismiss  before  permitting  appellee 
to  file  his  answer.  The  cause  was  pending,  unless  it  can  be 
said  that  the  preparation  of  a  written  dismissal,  and  notice 
to  the  court  and  opposing  counsel  of  an  intention  and  desire 
to  file  it,  operated  as  a  dismissal.  The  announcement  of  a 
desire  to  dismiss  was  not  made  by  the  court,  but  to  the  judge 
after  the  court  had  arisen  for  dinner  and  the  judge  had 
retired  to  his  chambers.  "What  occurred,  therefore,  during 
the  noon  recess,  was  not  enacted  before  tlie  court,  or  in  pur- 
suance of  a  statute  or  rule  of  the  court,  ho  far  as  aj^ars. 

It  will  not  do  to  say  that  notice  of  intention  to  do  a 
thing  is  equivalent  to  the  thing  done.     Nor  will   it  be 
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claimed  that  appellant's  notice  to  tlte  judge  and  opposing 
attorneys  so  far  concluded  him  that  he  had  no  power  to 
recede  or  decline  to  dismiss  his  canse  upon  the  reassembling 
of  court  after  dinner.  And  if  the  declaration  to  diemisa 
was  not  binding  upon  appellant,  we  see  no  reason  for  hold- 
ing that  it  was  binding  on  others,  or  that  it  gave  him  any 
preferential  right  to  claim  the  court's  attention  after  noon. 
What  was  done  and  said  b;  appellant  and  others  during 
the  noon  adjournment,  heiug  out  of  and  independent  of  the 
court,  had  no  legal  effect  upon  the  ri^ts  of  the  respective 
litigants.  It  was  a  race  of  diligence  with  counsel,  in  which 
the  information  received  by  appellee's  attorneys  aa  to  ap- 
pellant's intention,  coming  unsought,  and  received  without 
promises,  can  not  be  adjudged  as  impairing  appellee's  equal 
right  to  act  with  promptness  upon  the  return  of  the  court 
Upon  the  judge  resuming  the  bench  at  the  appointed  hour, 
appellee's  attorney,  in  the  regular  course,  with  alertness, 
but  without  unseemly  haste,  so  far  as  appears,  addressed  the 
court,  and  tendered  the  answer  he  had  been  directed  by  the 
court  to  file.  When  the  proceeding  opened  there  was  no 
motion  or  request  by  appellant  to  dismiss  his  intervening 
petition  pending  before  the  court,  and  so  far  as  appeared 
'  of  record,  and  so  fir  as  the  court  at  that  moment  knew,  no 
such  motion  or  action  was  extended.  What  else  then  could 
the  court  do  but  take  notice  of  the  presentation  of  the 
answer !  If  the  right  to  have  his  answer  filed  existed  at 
the  time  it  was  presented,  the  subsequent  objection  of  ap- 
pellant would  not  defeat  that  ri^t.  The  filing  of  the 
answer  was  timely  and  orderly,  and  when  appellant  pre- 
sented to  the  court  his  motion  and  request  to  dismiss  there 
was  then  on  file  an  answer  of  set-off  and  counterclaim 
which  entitled  the  defendant  to  recover  of  appellant  a 
judgment  in  another  action,  and  which,  under  §358,  supra, 
could  not  be  abated  by  a  dismissal  of  the  original  interven- 
ing petition.  We  must,  tlierefore,  hold  that  the  court  did  not 
err  in  permitting  appellee  to  file  his  answer  before  a[^)el~ 
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lant  presented  his  written  dismissal,  and  did  not  err  in 
refnsing  to  permit  appellant  to  dismiss  bia  action  before 
permitting  appellee  to  £le  hie  set-ofE. 

2.  It  was  not  error  in  the  court,  at  the  conclusion  of  tb© . 
evidence  under  the  answer  of  general  denial,  to  direct  its 
receiver  to  file  an  additional  answer  of  set-off.  It  was  said 
by  this  court  in  Levy  v.  Chittenden.  120  Ind.  37:  "That 
justice  may  he  done  between  parties,  our  code  is  very  liberal 
in  its  provisions  with  reference  to  amendments,  and  the  ntsi 
prius  courts  are  given,  a  wide  discretion  in  this  regard. 
Before  entering  upon  the  trial  of  a  cause  the  trial  court 
may  grant  permission  to  the  parties  to  amend  their  plead- 
ings to  almost  any  extent  After  the  trial  is  entered  upon, 
and  even  after  the  cause  has  been  finally  submitted  to  the 
court  or  jury  trying  the  cause,  it  is  not  error  to  allow 
amendments  to  conform  the  pleadings  to  the  evidence, 
where  there  is  no  change  made  in  the  nature  of  the  cause 
of  action  or  defense.  Durham  y.  Fechheimer,  67  Ind.  35  j 
Child  V.  Swain,  69  Ind.  230 ;  Town  of  Martinsville  v.  Shir- 
ley, 84  Ind.  546;  Darrell  v.  Hilligoas,  etc.,  Co.,  90  Ind. 
864;  Bums  v.  Fox,  113  Ind.  205."  See,  also,  Stanton  v. 
Kenrici,  135  Ind.  382. 

The  controversy  here  is  over  the  assets  of  an  insolvent 
corporation.  The  property  and  affairs  of  the  concern  were 
in  the  custody  of  the  court  for  administration,  and  appellee 
was  the  court's  receiver — its  agent — ita  band,  to  carry  for- 
ward the  just  settlement  of  the  company's  business.  The 
matters  of  eet-«ff  admissible  in  evidence  by  agreement, 
under  the  general  denial,  embraced  more  than  200  items  of 
cash,  alleged  to  have  been  received  by  appellant  for  the  use 
of  the  loan  association  while  he  was  its  secretary,  and  not 
accounted  for,  which  items  were  all  set  forth  in  the  receiv- 
er's report  The  set-off  directed  by  the  court,  and  in  fact 
filed  in  pursuance  thereof,  was  founded  on  precisely  the 
same  items,  and  no  others.  The  new  answer  did  not  change 
the  nature  of  the  action  or  defense,  and  did  not  enlarge  or 
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restrict  the  scope  of  the  evidence.  Its  onlj  effect  was  to 
change  the  form  of  the  issue  so  ae  to  remove  the  limitation 
set  up  by  the  agreement,  and  to  authorize  the  court,  io  the 
rendition  of  its  judgment,  to  go  beyond  the  defense,  and 
give  judgment  over  against  the  plaintifiE.  Under  the  facte, 
therefore,  the  court  had  the  undoubted  rl^t  to  require  its 
receiver  bo  to  amend  the  issue,  in  conformitj  to  the  evi- 
dence, as  would  enable  it  to  render  such  a  judgment  as  the 
proof  showed  the  trust  was  entitled  to  recover. 

3.  The  trial  had  been  in  progress  for  more  than  thirty 
days,  and  there  being  no  new  issue,  or  new  questions  of  fact 
introduced  by  the  additional  answer,  the  court  very  prop- 
erly ruled  that  it  was  too  late  to  ask  for  a  trial  by  jury,  or 
for  a  change  of  venue  from  the  judge.  Besides,  if  these 
motions  had  been  timely  presented,  it  may  well  be  doubted 
that  appellant  was  entitled  to  either  a  jury  trial  or  a  change 
of  venue  from  the  judge.  It  is  e  familiar  doctrine  that 
when  equity  takes  jurisdi/stion  it  will  hold  it  for  all  pur- 
poses of  the  case ;  and  the  administration  of  an  ina61vent 
trust  is  80  peculiarly  and  exclusively  undet  the  supervision 
of  the  chancellor  that  a  settlement  of  righte  and  equities 
thereunder  by  piecemeal  and  by  different  judges  would 
seem  to  lead  to  confusion  and  inequalities,  and  to  fall 
within  that  class  of  cases  in  which  a  change  from  the  judge 
is  denied.  For  instance,  an  application  to  remove  an  ad- 
ministrator. See  Bowen  v.  Stewart,  128  Ind.  507.  But 
these  latter  questions  are  not  necessary  to  a  disposition  of 
the  case,  and  we  do  not  decide  them. 

4,  In  a  general  finding,  the  court  found  against  appel- 
lant in  the  sum  of  812,092.  Fending  a  motion  for  a  new 
trial,  and  in  the  consideration  thereof,  upon  the  su^;estion 
of  the  court,  appellee  remitted  $2,453  of  the  amount  found 
in  his  favor,  and  the  court  rendered  judgment  against  ap- 
pellant for  $9,639,  the  residue. 

It  is  insisted  that  after  the  court  had  announced  and 
entered  its  finding  such  finding  stood  as  a  verdict  of  the 
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jnry,  and  that  the  court's  power  over  it  was  at  an  end,  ex- 
cept upon  a  motion  for  a  new  trial.  This  is  not  in  accord- 
ance with  the  recent  decisiona  of  thia  court.  A  trial  judge 
may  in  all  casea  amend  his  special  findings.of  fact  and  con- 
clusions of  law  at  any  time  before  final  judgment,  and 
daring  the  period  within  which  a  bill  of  exceptiona  contain- 
ing the  evidence  ma;  be  filed.  Thompson  v.  Connecticut, 
etc..  Ins.  Co.,  139  Ind.  325;  Royse  v.  Bourne,  149  Ind. 
187;  Jonea  v.  Mayne,15i  Ind.  400;  Marion  Mfg.  Co.  v. 
Harding,  155  Ind.  648.  Eor  the  same  reasons,  and  within 
the  same  limitations,  the  court  may  amend  or  modify  its 
general  finding,  if  convinced  that  it  is  incorrect  Moreover, 
it  ivould  be  a  novel  ruling  to  hold  that  an  act  so  beneficial  to 
a  litigant  as  a  remittitur  of  one-fifth  of  the  finding  against 
him  ia  a  sufficient  reason  for  granting  the  beneficiary  a  new 
trial 

5.  It  is  argued  that  the  motion  in  arrest  of  judgment 
shionld  have  been  sustained,  because  the  complaint  was 
insufficient  to  sustain  the  finding  and  judgment  for  want  of 
an  allegation  of  demand.  It  was  averred  in  the  set-off  that 
appellant,  as  the  secretary  of  the  loan  association,  collected 
and  received  a  lai^  sum  of  money  belonging  to  said  associ- 
ation,— a  bill  of  particniars  of  which  is  exhibited  and  filed, 
— ^which  snm  of  money  he  has  failed  and  refused  to  account 
for,  or  to  pay  over  to  the  said  association  or  the  receiver,  etc 

The  averment  that  appellant  collected  money  belonging 
to  appellees,  which  he  failed  and  refused  to  account  for 
or  pay  over,  necessarily  implies  a  demand.  For  there 
could  be  no  refusal  without  a  demand.  Snyder  v.  Baber, 
Y4  Ind.  47.  At  most,  the  averments  are  sufficiently  certain 
when  attacked  for  the  first  time  in  this  court 

We  find  no  error  in  the  record.    Judgment  affirmed. 
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[No.  19,469.    FUedFebnurylS,  1908.] 

jTWOMSin.—FonnerAdiudieatbm Plcadtn^.— Where  apleadingBtktea 

the  same  facte  as  were  Bet  ont  in  a  fomier  pleading  in  an  action 
between  the  aame  partiee  in  Intereflt,  their  repreeentatives  or 
porlviea,  ening  or  being  sned  in  the  mine  qoalit;  or  ohantoter, 
vbloh  foots  were  either  admitted  or  traversed  in  the  fornix  ac- 
tion, ftod  it  appears  that  thera  was  a  final  adjudication  of  the 
matters  in  laaae  hj  a  cxinrt  of  competent  Jurisdictian,  then  tho 
qneetion  of  the  tinth  cr  falsity  of  the  matters  in  iBsoe,  as  between 
the  same  parties.  Is  oonsidered  as  forever  settled  by  the  adjudica- 
tion upon  them.  p.  9S. 

SaMb. — Former  Adjudieatiim. — Fraudtittnt  SaU  of'Corporaie  Slock. — An 
action  fay  the  seller  against  the  bnyen  of  ocoporate  stock  for 
damages,  charging  frand  in  procnring  the  sale,  can  not  be  main- 
tained, where  there  has  been  a  judgment  against  snoh  seller  in  & 
ineyious  suit  by  liim  ag&inst  the  bayere  to  rescind  the  sale.  pp. 
93-95. 

FbaUD.  —  JiMOMion  of  Sole.  —  CbmpIatnC.  —  Parlxet.  —  Utieertamty.  — A 
complaint,  in  a  suit  to  rescind  a  contract  for  the  sale  of  corporate 
stock  on  the  ground  of  frand,  set  forth  condnot  of  the  defend&nta 
which,  if  proved,  wonld  entitle  plaintiff  to  a  lesciaslon,  and 
Joined  as  defendants  the  neoeeaary  or  proper  parties  each  ot 
whom,  under  the  allegations,  would  be  required  to  answer. 
Beld,  that  the  complaint  was  not  void  for  uncertainty  as  to  par> 
ties.    p.  96. 

JUDOKSNT. — Former  A4judkation. — In  a  suit  to  rescind  a  con- 
tract on  the  ground  of  fiand,  the  court  found  for  the  defend- 
ants, and  that  there  was  no  fraud.  Held,  in  a  sabseqaent  ac- 
tion for  damages  by  the  same  plaintiff  against  the  same  de- 
feadants,  and  based  upon  the  same  alleged  frand,  that  a  plea  of 
former  adjudication  was  good,  althoogh  tliere  had  been  a  special 
finiling  on  the  former  trial  that  plaintiff  had  opportunity  to  have 
ascertained  the  facts  prior  to  the  time  of  the  alleged  fraud,    p.  9ff. 

From  Randolph  Circuit  Court ;   W.  0.  Barnard,  Judge. 

Action  by  Charles  Gntheil  against  Jamea  P.  Qoodrich 
and  others.  From  a  judgment  lor  defendants,  plaiotiff 
appeals.    Affirmed. 

J.  W.  Ryan  and  11''.  A.  Thompson,  for  appellant. 

J.  J.  Cheney,  J.  W.  Jtfaey,  J.  S.  Engle  and  W.  G.  Parry, 
for  appellees. 
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DowtiNG,  J. — Suit  by  appellaat  against  appellees  for 
damages  said  to  liave  been  sustained  by  him  by  reason  of 
alleged  fraudulent  acts  of  the  appellees,  whereby  he  was 
induced  to  sell  and  transfer  to  them  eighty  shares  of  the 
capital  stock  of  the  Rock  Oil  Company,  owned  by  him. 
The  rulings  on  demurrers  to  the  special  answers  of  the 
appellees  are  assigned  for  error. 

The  appeal  was  taken  before  the  passage  of  the  act  of 
1901  (Acta  1901,  p.  565),  and  the  jurisdiction  of  the  cause 
is  in  this  court  by  reason  of  the  amount  involved. 

The  substance  of  the  complaint  is  that  the  appellant  was 
the  owner  of  eighty  shares  of  the  capital  stock  of  the  Bock 
Oil  Company,  a  corporation  organized  under  the  laws  of 
this  State,  for  the  purpose  of  drilling  wells  for  natural  gas, 
and  to  lay  pipes  and  furnish  snch  gas  for  the  use  of  the  citi- 
zens of  the  town  of  Winchester,  in  Randolph  county,  In- 
diana, and  the  vicini^  of  said  town ;  that  wells  were  drilled 
by  said  company ;  that  the  appellees,  or  some  of  them,  were 
officers  of  the  said  company,  and  had  special  facilities  for 
knowing  ithe  character  of  the  wells  so  drilled,  and  the 
quantity  of  gas  produced  by  them ;  that  the  supply  of  gas 
was  ample,  and  the  demand  large,  and  for  Ihat  reason  the 
value  of  the  capital  stock  was  great ;  that  the  appellees,  for 
the  purpose  of  inducing  the  appellant  to  sell  his  stock  for 
less  than  it  was  worth,  fraudulently  made  to  him  false 
reports  concerning  the  condition  and  flow  of  the  wells; 
that  they  fraudulently  obstructed  the  mains,  by  inserting 
a  piece  of  iron  at  a  flange  joint  thereof;  that  they  falsely 
declared  that  th^  were  disappointed  in  the  venture,  and 
intended  to  sell  their  stock  at  a  reduced  price,  and  pre- 
tended to  make  such  sales ;  that  appellant  was  ignorant  of 
all  these  matters,  reposed  great  trust  and  confidence  in  the 
appellees,  believed  and  relied  upon  their  representations, 
and,  in  consequence  thereof,  sold  his  stock  for  much  less 
than  it  was  worth ;  that  the  appellees,  directly  or  indirectly, 
by  their  friends  and  relatives,  became  the  owners  of  said 
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stock;  th&t  immediately  thereafter  said  obstruction  was 
T^noved  from  the  mains ;  that  said  company  did  a  prosper- 
ous business,  and  the  value  of  said  stock  advanced  to  sev- 
eral times  the  amount  paid  to  the  appellant  per  share,  and 
that  large  dividends  were  paid  hy  said  company ;  that  all 
of  said  fraudulent  acts  were  concealed  from  and  were 
unknown  to  the  appellant  until  long  after  he  had  trans- 
ferred his  stock,  etc.  These  facts,  with  others  of  a  similar 
nature,  were  stated  at  great  leiigUi,  and  with  much  minute- 
ness of  detail  in  the  complaint,  but  the  foregoing  abstract 
is  sufficiently  full  for  the  purposes  of  this  decision. 

The  answers  of  the  several  appellees  set  up  substantially 
the  same  matters  of  defense,  and  the  questions  presented 
by  the  demurrers  to  them  are,  in  legal  effect,  the  same. 
Each  answer  alleges  that  before  the  commencement  of  the 
present  action  the  appellant  brought  a  suit  in  the  Ran- 
dolph Circuit  Court  to  rescind  his  contract  for  the  sale  of 
his  said  stock  and  to  recover  the  shares  so  sold ;  that  the 
venue  of  said  cause  was  changed  to  the  Wayne  Circuit 
Court ;  that  the  matters  set  up  in  the  complaint  in  that  suit, 
— all  of  which  are  specifically  pleaded, — and  those  averred 
in  the  complaint  in  the  present  action  are  the  same;  that 
the  said  cause  was  duly  tried  by  the  court,  and  a  special 
finding  made,  with  conclusions  of  law  thereon ;  that  the 
finding  and  judgment  in  that  case  were  against  the  appel- 
lant ;  that  all  the  matters  in  controversy  under  the  present 
complaint  were  tried  and  determined  in  the  former  action, 
and  that  the  appellant  is  bound  thereby.  Some  of  the  an- 
swers proceed  upon  the  ground  that  by  his  former  suit  the 
appellant  elected  a  different  and  inconsistent  remedy.  The 
others  are  pleas  of  a  former  adjudication. 

We  think  it  entirely  clear  that  the  supposed  election  of 
an  inconsistent  remedy  by  the  appellant  in  the  former 
action  is  unimportant,  but  that  the  question  presented  is 
whetUer  it  appears  from  the  answers  that  there  was  a 
former  adjudication  of  the  matters  set  out  in  the  complaint 
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8s  the  basis  for  a  recovery  of  damages.  The  doctrine  of 
res  judicata  covers  a  wide  and  interesting  field  of  learning, 
and  the  cases  in  which  it  has  been  defined  and  applied  are 
almost  withont  number.  The  questions  we  are  called  upon 
to  decide,  however,  are  governed  by  one  or  two  plain  princi- 
ples, which  are  decisive  of  this  controversy.  Where  a  plead- 
ing states  the  same  facts  as  were  set  ont  in  a  former  plead- 
ing in  an  aetion  between  the  same  real  parties  in  interest, 
their  representatives  or  privies,  suing  or  being  sued  in  the 
same  quality  or  character, — ^which  facta  were  either  admit- 
ted or  traversed  in  the  former  action, — and  it  appears  that 
there  was  a  final  adjudication  of  the  matters  so  in  issue 
by  a  court  of  competent  and  complete  jurisdiction,  then  the 
question  of  the  truth  or  falsity  of  the  matters  so  in  issue,  as 
between  the  same  parties,  their  representatives  or  privies, 
isr  considered  as  forever  settled  by  the  adjudication  upon 
them.  And  by  the  term,  "matters  in  issue,"  we  think  must 
be  included  not  only  the  object  of  the  suit  or  the  particular 
right  or  defense  sou^t  to  be  recovered  or  established,  but 
all  the  facts  material  to  the  issue  from  which  such  object 
or  remedy,  cause  of  action  or  defense,  was  deduced. 
Greenup  v.  Crooks,  50  Ind.  410 ;  Stringer  v,  Adams,  98 
Ind.  539 ;  Indianapolis,  etc.,  R.  Co.  v.  Center  Tp.,  130 
Ind.  89;  Qilmore  v.  McClure,  133  Ind.  671;  Stanton  t. 
Kenriclc,  135  Ind.  882 ;  Parker  v.  Obenchain,  140  Ind. 
211;  Kilts  V.  Wilson,  140  Ind.  60i;  Moore  v.  Homer,  146 
Ind.  287;  Thomas  v.  Thompson,  149  Ind.  391;  Porter  v. 
Fraleigh,  19  Ind.  App.  562;  21  Am.  &  Eng.  Ency.  Law, 
187,  227 ;  Van  Fleet,  Former  Adjudication,  54.  The  facts 
averred  in  the  complaint  in  this  action  and  those  alleged 
in  the  complaint  in  the  former  suit  being  the  same,  and  it 
having  been  adjudged  that  the  matters  stated  in  the  former 
action  were  not  true,  and  that  none  of  the  fraudulent  acts 
with  which  the  appellees  were  charged  were  committed  by 
them,  it  follows  that  the  answers  in  the  present  suit  stated 
a  sufficient  defense  to  the  complaint  herein. 
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The"  point  is  made  by  couasel  for  appellant  that  the  com- 
plaint filed  by  him  in  the  former  action  was  insufficient  for 
want  of  facts,  and  therefore  that  the  judgment  upon  it  was 
no  bar  to  the  present  suit.  Wethink  otherwise.  That  com- 
plaint set  out  very  clearly  representations  and  conduct  by 
the  defendants  therein  which  were  wrongful  and  fraudu- 
lent, and  which,  if  proved,  would  have  entitled  the  appel- 
lant to  a  rescission  of  his  contract  and  the  recovery  of  his 
stock.  It  alleged,  also,  that  the  fraudulent  acts  by  which 
the  defendants  in  that  suit  had  succeeded  in  obtaining  a 
sale  and  transfer  of  his  stock  by  the  appellant  had  been 
concealed  from  him.  These  allegations  were  denied  by  tfie 
appellees,  and  the  parties  went  to  trial  upon  the  issue  so 
made.  All  the  persons  named  as  defendants  in  the  first 
action  were  either  necessary  or  proper  parties.  All  of  them 
appeared  to  be  directly  or  indirectly  implicated  in  the  fraad 
alleged,  and  the  averments  of  that  complaint  were  sufficient 
to  require  an  answer  from  each  of  thenu  We  discover  no 
reason  for  holding  the  complaint  void  for  uncertainty  as  to 
any  of  the  parties. 

The  further  objection  is  made  that  it  appears  from  the 
special  finding  in  the  former  case  that  the  appellant  had  lost 
his  right  to  recover  in  that  action,  on  account  of  his  delay- 
in  bringing  his  suit,  and  that  according  to  the  rule  in 
Dygeri  v.  Dygert,  4  Ind.  App.  2T6,  the  answers  should 
have  been  held  bad.  But  the  record  affirmatively  showa 
that  the  appellant  failed  in  bis  first  suit  because  no  fraud 
was  shown  which  entitled  him  to  a  rescission  of  the  con- 
tract. The  special  finding  that  he  had  the  opportunity  to 
ascertain  the  facts  concerning  the  alleged  fraud  amounted 
to  nothing,  because  the  court  found  and  adjudged  that  no 
fraud  was  practiced  by  the  appellees.  The  doctrine 
stated  in  Marshall  v.  Oilman,  52  Minn.  88,  53  N.  W.  811, 
that  when  the  action  to  rescind  a  contract  is  lost  by  the  fail- 
ure of  the  plaintiff  seasonably  to  avail  himself  of  it,  and  by 
conduct  respecting  the  subject  of  the  action   inconsistent 
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with  an  intention  to  exercise  that  right,  and  amounting  to 
an  election  not  to  do  bo,  ^ile  sound,  beyond  question,  does 
not  apply  to  this  case,  for  the  reason  that  the  finding  and 
judgment  was  that  no  fraud  existed. 

The  demurrers  to  the  answers  of  the  appellees  were  prop- 
erly overruled,  and  we  find  no  error  in  the  record.  Judg- 
ment affirmed. 

Monks,  J.,  took  no  pert  in  the  decision  of  this  cause. 


MtTNCiE  Natural  Gas  Compant  v.  Citt 

OF  MUNCIE.  

[No.  19,80e.    rUed  Petenary  18,  1908.]  ij"!   m 

HmoOIPAIi  COKPORiTlONB.  —  Fixing  Price  of  Natural  Oat.  —  Ultra  jgl  ^| 
J'lrCT.— T^ere  a  natnial  gas  oompan?  oontiimeB  to  lue  the  streets  of  ijo  «) 
a  cit;  to  distribnte  natural  gas  to  prirate  ooDsnmerB  I^  Tirtne  of  an      isa     iwi 

aconpted  ordinance  fixing  the  piioeof  gas  to  oonsniners,  it  cannot     :r|I ri 

queetiontherightotthecitytoenterintoniohoontraot.  pp.99-iOS.     lea      sae 

Save.— .VtKurof  Got.— Price  to  Oonmmert. — /njuncfen.— A  city  may     ,18B__M2 
enjoin  a  natural  gas  company  from  operating  nnder  a  franchise       |W     gd 

granted  by  such  city  to  famish  gas  to  the  citizens  thereof,  where       ^ 

the  company  is  operating  in  violation  of  a  proviuon  of  the  fran- 
chise flxiDg  the  prioe  of  gas  to  consmueiB.    pp.  105-111. 

Rjcrrr. — To  Avoid  Midtiplicity  of  fhotc^Whete  a  party  is  entitled  to 
l^al  relief,  and  there  exists  between  him  and  a  nomber  of  othen 
entitled  to  relief  a  common  interest,  as  against  another  party  tliat 
can  be  determined  by  one  ntit,  such  fact  affords  a  distinct  basis 
for  an  appeal  to  equity,   p.  110. 

Appeal  amd  Ebbor. — HamUeu  Error. — Where  the  siwcial  findings 
set  ont  sniBoleat  facts  to  warrant  a  decree  nnder  the  amended 
seoond  peiragraph  of  oomplaiut,  error,  if  any,  in  sustaining  a  de- 
morrer  to  the  first  paragraph  of  complaint,  was  harmless,    p.  US. 

Saxe. — Speeioi  Finding. — A  motion  for  a  supplemental  finding  does 
not  inreeent  any  question,    p.  lis. 

Sake. — Bteord. — Motion  to  Modify  Decree. — Wh^  a  ntotion  to  modify 
the  decree  is  not  incorporated  in  the  bill  of  exceptions,  or  otherwise 
made  a  part  of  the  record,  the  qnestlcu  is  not  befixe  the  Sni««m« 
Conrt.    p.  lis. 

HumciPAL  OoRPoaATioHfl.— fieconft  of  Gommim  CoutteH  at  Evidence.— 
The  record  of  the  common  oonaoil  of  a  city  showing  the  rejection 
of  a  scbednle  of  gas  rate*  snbmitted  by  a  gas  company  is  proper 
evidence  of  the  fact  of  such  r?]eoti(m,  where  a  certified  copy  of 
the  reaolntion  was  served  npon  the  oompany.    pp.  IIS,  II4, 

Vol.  160— 7 
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From  Randolph  Circuit  Court ;  A.  0.  Marsh,  Judge. 

Suit  by  the  city  of  Muncie  against  the  Muncie  Natural 
Qae  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

James  Bingham  aud  Jesst  Long,  for  appellant. 

Frank  Ellis,  Rollin  Warner  and  A.  W.  Brady,  for  ap- 
pellee. 

GiLLETT,  J. — Appellee  instituted  this  action  to  ipestrain 
appellant  from  violating  a  special  negative  covenant,  in  a 
contract  between  said  parties,  regarding  the  maxinmin 
price  of  natural  gas  to  be  furnished  by  appellant  to  the  in- 
habitants of  said  city.  The  amended  complaint  was  in  two 
paragraphs,  to  each  of  which  a  demurrer  was  overmled. 
Appellant  answered  in  three  paragraphs,  one  of  which  was 
a  general  deniaL  Demurrers  were  sustained  to  the  other 
paragraphs  of  answer.  Upon  the  request  of  each  of  the 
parties,  the  court,  after  a  trial,  made  a  special  finding  of 
the  facts,  and  stated  its  conclusions  of  law  thereon.  A 
decree  was  rendered  in  favor  of  appelle& 

So  far  as  necessary  to  the  consideration  of  this  case,  the 
facts  so  found  specially  are,  in  sulratance,  as  follows:  On 
the  7th  day  of  December,  1886,  appellee  passed  an  ordi- 
nance, that  was  accepted  by  appellant  on  the  2l8t  day  of 
December,,  1886,  authorizing  appellant  to  construct  and 
maintain  a  system  of  pipes  beneath  the  streets  and  alleys 
of  said  city  for  the  purpose  of  furnishing  and  selling  nat- 
ural gas  to  its  inhabitants  generally.  The  twelfth  section 
of  the  ordinance  contained  the  following  proviso:  "Pro- 
vided, that  in  no  case  shall  the  total  cost  to  such  consumers 
for  private  purposes  of  such  gas  at  any  time  exceed  three- 
fourths  of  the  present  current  price  of  wood  or  coal  for  fuel, 
or  of  artificial  gas  for  lighting;  that  the  price  of  natural  gas 
to  private  consumers  for  beating  purposes  shall  be  regu- 
lated by  a  schedule  of  prices  submitted  by  the  board  of  di- 
rectors to  the  common  council  of  said  city  at  the  beginning 
of  each  fiscal  year,  and  that  said  company  shall  not,  in  any 
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manner  or  for  any  purpose  whatever,  exceed  the  prices  so 
submitted  for  that  year,  which  schedule  shall  not  exceed  the 
price  above  stated  in  this  section,  said  present  price  of  wood 
being  $2.50  per  c6rd ;  of  anthracite  coal,  $6  per  ton ;  of  soft 
ooal,  $4  per  ton,  and  of  artificial  gas,  $1.80  per  thousand 
cubic  feet."  It  is  further  found  that  said  ordinance  is  still 
in  force ;  that  the  appeHant  laid  and  still  maintains  the  as- 
tern of  pipes  provided  for  in  said  ordinance,  and  is  engaged 
in  the  business  of  furnishing  natural  gas  to  the  inhabitants 
of  said  city  for  heating  and  lighting  purposes  for  hire; 
that  on  the  17th  day  of  September,  1900,  appellant  sub- 
mitted to  the  common  council  of  said  city  a  schedule,  which 
is  set  out,  of  prices  to  be  charged  private  consumers  for  the 
year  banning  on  the  1st  day  of  October,  1900 ;  that  the 
city  council  investigated  and  considered  such  schedule,  and, 
by  resolution,  found  and  declared  that  the  prices  in  said 
schedule  were  exoessiye,  and  ordered  and  directed  the  ap- 
pellant to  submit  a  new  schedule,  which  it  refused  to  do. 
The  findings  sufficiently  show  that  the  schedule  submitted 
provided  for  prices  in  excess  of  the  provisions  of  the  ordi- 
nanca  It  was  further  found  by  the  court  that  since  the 
Iflt  day  of  November,  1900,  the  appellant  had  been,  and 
was  at  the  time  of  the  institution  of  the  suit,  charging  the 
prices  to  consumers  fixed  in  said  schedule,  under  threats  to 
tliscontinue  the  service  of  such  consumers  as  refused  to  pay 
on  the  basis  of  said  schedule,  and  that  it  threatens  and  in- 
tends to  continue  to  charge  and  enforce  the  payment  by  all 
of  its  consumers  of  the  rates  set  forth  in  said  schedule.  It 
is  also  found  that  since  the  1st  day  of  October,  1900,  ap- 
pellant has  had  more  than  3,000  of  said  consumers  in  said 
city,  who  have,  at  great  expense,  fitted  their  residences  with 
pipes  and  other  fixtures  to  use  natural  gas,  and  that  they 
can  not  procure  said  gas  except  from  the  appellant  It  is 
miDecessary  to  set  out  the  conclusions  of  law. 

The  first  contention  of  appellant's  counsel  ia  that  the  city 
had  no  authority  to  enter  into  a  contract  fixing  the  maxi- 
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miun  rates  to  be  cliarged  the  inhabitants  of  aaid  city,  and 
that  theTefore  the  contract  was  idtra  'Jtres  and  void.  We 
have  to  deal  here  with  r  question  of  ultra  vires  in  its  true 
senise;  that  is,  where  the  act  is  claimed  to  be  uUra  vires 
the  corporation  itself.  Municipal  corporations  poaaess  and 
can  ezerciae  auch  powers  only  as  are  granted  by  the  legis- 
lature in  express  words,  and  those  necessarily  or  fairly  im- 
plied or  incident  to  the  powera  expressly  granted,  and  those 
essential  to  the  declared  objects  and  purposes  of  the  cor> 
poration.  Dillon,  Mun.  Corp.  (4th  ed.),  §§89,  flO;  Smith, 
Man.  Corp.,  562,  and  cases  cited;  Pittsburgh,  etc.,  B.  Co. 
V.  Town  of  Croion  Point,  146  Ind.  421,  35  L.  R.  A.  684 ; 
Bogue  v.  Bennett.  156  Ind.  478,  83  Am.  St  212;  Walke>r 
V.  Towle.  156  Ind.  639,  53  I.  R  A.  749;  Lalce  County 
Water  &  Light  Co.  v.  Walsh,  ante,  33.  As  said  by  Mr. 
Dillon ;  "The  general  principle  of  law  is  settled  beyond  coa- 
troversy,  that  the  agents,  ofBcers,  or  even  city  council  of  a 
municipal  corporation,  can  not  bind  the  corporation  by  any 
contract  which  ia  beyond  the  scope  of  its  powers,  or  entirely- 
foreign  to  the  purposes  of  the  corporation,  or  which  (not 
being  legislatively  authorized)  is  against  public  policy. 
This  doctrine  grows  out  of  the  nature  of  such  institutions, 
and  rests  upon  reasonable  and  solid  grounds.  The  inhabi- 
tants are  the  corporatora;  the  officers  are  but  tte  public 
agents  of  the  corporation.  The  duties  and  powers  of  the 
officers  or  public  agents  of  the  corporation  are  prescribed  by 
statute  or  charter,  which  all  persons  not  only  may  know,  but 
are  bonnd  to  know.  The  opposite  doctrine  would  be  frau^t 
with  such  danger  and  accompanied  with  such  abuse  that  it 
would  soon  end  in  the  ruin  of  municipalities,  or  be  legisla- 
tively overthrown.  These  considerations  vindicate  both  the 
reasonableness  and  necessity  of  the  rule  that  the  corporation 
is  bound -only  when  its  agents  or  officers,  by  whom  it  can 
alone  act,  if  it  acts  at  all,  keep  within  the  limits  of  the 
chartered  authority  of  the  corporation.  The  history  of  the 
workings  of  municipal  bodies  has  demonstrated  the  salu- 
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tary  nature  of  this  principle,  and  that  it  is  the  part  of  true 
visdom  to  keep  the  corporate  wings  clipped  down  to  the 
lawful  standard."  Dillon,  Mun.  Corp.  (4th  ed.),  §457. 
But  notwithstanding  this  hackground  of  inhibition,  we 
think  that  it  ma;  be  affirmed  that  appellee  had  power  to 
enter  into  the  contract  in  question.  Section  61  of  the  act 
of  March  14,  1867  (Acta  1867,  p.  33,  §3623  Bums  1901), 
provides  that:  "The  common  council  ahall  have  excluaive 
power  over  the  streets,  highways,  alleys  and  bridges  within 
Buch  city."  Natural  gas  is  a  public  utility  that  ean  not 
be  obtained  hy  the  citizens  of  a  municipality  generally, 
except  as  it  is  conducted  in  pipes  along  the  public  ways  of 
the  city.  The  grant  of  exclusive  power  to  the  common 
council  over  such  ways  comprehends  the  right  to  permit 
gas  companies  to  use  the  streets.  If  the  common  council 
may  permit  a  natural  gas.  company  to  use  the  streets  wifli- 
oiit  any  conditions  annexed,  except  such  sa  the  law  at- 
taches, it  is  not  perceived  why,  as  in  this  case,  in  making 
provision  for  supplying  natural  gas  to  all  of  the  inhabitants 
of  the  city,  it  may  not  protect  such  inhabitants  against 
extortion  hy  providing  that  the  company  shall  not  charge 
in  excess  of  certain  prices  for  its  service.  The  right  to 
annex  terms  by  way  of  limitation  upon  the  authority  of 
tiie  grantee  in  such  cases  has  been  often  affirmed  by  this 
court.  Western  Paving,  etc.,  Co,  v.  Citizens  St.  R.  Co^  128 
led.  531, 10  L.  R  A.  770,  25  Am.  St.  462 ;  City  of  Indian- 
apolis V.  Consumers  Gas  Trust  Co..  140  Ind.  107,  27  L.  R. 
A-  514,  49  Am.  St  183;  Cambria  Iron  Co.  v.  Union  Trust 
Co..  164  Ind.  291,  48  L.  R.  A.  41.  And  see  CUy  of  No- 
bietville  V.  Noblesville  Gas,  etc.,  Co.,  157  Ind.  162,  169. 

In  City  of  Indiaiutpolis  v,  Conxumers  Oas  Trust  Co., 
mtpra,  it  was  said :  "There  was  no  compulsion  on  the  part 
of  the  appellant  to  grant  the  privilege  to  use  its  streets  to 
any  particular  company.  It  was  within  its  discretion  to 
give  or  not  to  give  its  consent,  and  it  had  the  rij^t  to  with- 
hold it  from  all  gas  companies.     Citizens  Oas,  etc.,  Co,  T. 
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Town  of  Elwood,  114  Ind.  333.  It  was  not  limited  alone 
to  the  granting  of  this  franchise,  but  it  had  the  right  to 
prescribe  and  impose  terms  and  conditions.  Dillon,  Mtin. 
Corp.,  §706 ;  Wood,  Rye.,  2d  vol.,  986 ;  Elliott,  Roads  and 
Sts.,  565.  When  these  terms  and  conditions,  proposed  by 
tiie  appeUant,  were  accepted  by  the  appellee  and  complied 
with,  it  became  a  binding  contract.  Western  Paving  and 
Supply  Co.  V.  Citizens  St.  R.  Co.,  128  Ind.  531." 

In  Los  Angeles  City  WaleT  Co.  v.  Ciiy  of  Los  Angeles, 
88  Fed.  720,  731,  the  court  said :  "In  procuring  water,  or 
any  other  commodity,  by  purchase,  one  of  the  first  things 
to  be  considered  and  agreed  upon  is  the  matter  of  price. 
Therefore,  to  hold  that  general  power,  without  limitation, 
in  a  municipal  corporation,  to  supply  the  city  with  water, 
does  not  include  power  to  agree  upon  price,  it  seems  to  me 
would  be  a  solecism." 

The  grant  in  this  case  may  be  said  to  rest  upon  the  busi- 
ness or  proprietary  power  of  the  city,  as  distinguished  from 
ito  governmental  or  legislative  power.  City  of  Indian- 
apolis V.  Consumers  Gas  Trust  Co.,  supra;  Illinois  Trust, 
etc.,  Bank  v.  City  of  Arkansas  City,  22  C.  C.  A.  171,  76 
Fed.  271,  34  L.  R.  A.  518 ;  Safety,  etc..  Cable  Co.  v.Mayor, 
etc.,  13  C.  C.  A.  375,  66  Fed.  140 ;  State,  ex  rel,  v.  Mayor, 
etc..  19  Mont  518,  49  Pac  15. 

It  is  argued  by  counsel  for  appellant  that  if  the  common 
council  may  contract  that  natural  gas  rates  shall  not  be  in 
excess  of  a  particular  scale,  it  may  also  exercise  a  general 
supervision  over  those  who  enter  into  other  contracts  with 
the  inhabitants  of  the  city.  Municipalities  can  not,  of 
course,  exercise  any  such  paternalism  as  that.  They  can 
not,  under  existing  legislation,  exercise  the  legislative  power 
to  fix  rates  in  any  case ;  but  we  perceive  no  reason,  in  view 
of  the  condition  of  legislation  at  the  time  the  ordinance  in 
question  was  accepted,  why  it  was  not  competent  for  ap- 
pellee to  annex  the  terms  complained  of  to  the  grant  of  the 
right  to  use  its  streets.     We  are  not  required  in  this  case 
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to  couBider  the  effect  of  subsequent  l^slation.  Sut  even 
if  there  were  a  technical  want  of  power  upon  the  part  of  the 
city  to  enter  into  a  contract  establishing  mazimtim  rates  for 
natural  gas  service,  jet  we  do  not  think  that  appellant, 
while  enjoying  the  fruits  of  the  contract,  can  attack  it,  not- 
withstanding the  fact  that,  the  law  of  ultra  vires  is  more 
strict  in  its  application  to  public  than  to  private  corpora- 
tions. 

Counsel  for  appellant  seem  to  think  that  the  cases  in  this 
State  are  somewhat  out  of  accord  with  those  of  the  United 
States  Supreme  Court,  which  has  followed  the  English 
cases.  The  leading  case  in  the  United  States  on  this  sub- 
ject is  Central  Transportation  Co.  v.  Pullman  Palace  Car 
Co.,  139  U.  S.  24,  11  Sup.  Ot  478,  35  L.  Ed.  55,  wherein 
it  is  affirmed  that  partly  executed  contracts  ultra  vires  the 
corporation  itself  are  void  as  to  both  parties;  that  they  can 
not  be  affirmed  by  estoppel  or  otherwise,  and  that,  where 
the  parties  have  so  far  acted  upon  such  contracts  that  they 
can  not  be  restored  to  'their  original  situation,  the  court  is 
limited  to  the  granting  of  such  relief,  if  any,  as  can  be 
g^ven  independently  of  the  contract  The  declarations  of 
the  case  mentioned  are  no  broader  than  those  found  in 
Board,  etc.,  v.  Lafayette,  etc.,  S.  Co.,  50  Ind.  85,  112, 
wherein  it  is  declared  that  a  corporate  "contract  ultra  vires 
the  charter  as  void,  and  can  not  be  made  valid  by  any  sub- 
sequent act  of  the  corporation,  because  there  is  no  residuary 
power  to  confirm  it ;"  and  that  "If  the  act  is  ultra  vires  the 
corporation,  it  is  void,  and  no  one  is  bound." 

That  all  power  not  expressly  or  impliedly  granted  to  cor- 
porations is  withheld,  is  a  rule  that  the  authorities  without 
division  apply  in  testing  the  validity  of  the  purely  execu- 
tory contracts  of  corporations;  but  in  so  far  as  the  defense 
of  ultra  vires  to  a  contract  that  has  been  partly  executed 
ia  concerned,  we  must  look  to  the  cases,  rather  than  to  the 
lexicographers,  for  a  definition  of  the  term  ultra  vires. 
Without  attempting  to  cover  the  whole  ground,  it  may  be 
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said  that  if  a  contract  is  of  such  character  that  had  the  cop- 
poratiou  at  once  proceeded  to  execute  it,  its  act  would  have 
been  contrtfiy  to  public  policy,  or  expressly  or  impliedly 
prohibited  by  statute,  or  would,  in  any  degree,  disable  the 
corporation  from  the  performance  of  its  statutory  duties, 
the  undertaking  can  not  be  enforced  by  either  party.  To 
this  extent  the  cases,  English;  federal,  and  state,  are  ia 
reasonable  harmony.  As  illustrative  of  this  view  we  cite 
Franklin  Nat.  Bank  v.  Whitehead,  149  Ind.  560,  39  L  R. 
A.  725,  63  Am.  St  302 ;  State,  ex  rel,  v.  Hart.  144  Ind. 
107,  33  L.  R.  A.  118;  Brown  v.  First  Nat.  Bank,  137  Ind. 
655,  672,  24  L.  R.  A.  206 ;  Platter  v.  Board,  etc.,  103  Ind. 
360 ;  Cullen  v.  Tovm  of  Carthage,  103  Ind.  197,  53  Am. 
Rep.  504 ;  MUUr  v.  Embree,  88  Ind.  133 ;  CUy  of  'Ft. 
Wayne  v.  Lehr,  88  Ind.  62 ;  Driftwood  Valley  TumpUce 
Co.  V.  Board,  etc..  72  Ind.  226 ;  Bothrock  v.  Carr,  55  Ind. 
334;  Burnett  v.  Abbott,  51  Ind.  254;  Board,  etc.,  v.  La- 
fayette, etc.,  R.  Co.,  supra;  Wrought  Iron  Bridge  Co.  v. 
Board,  etc.,  19  Ind.  App.  672.  On  the  other  hand  we  havo 
a  number  of  cases,  commencing  with  the  leading  case  of 
State  Board,  etc..  v.  Citizens  St.  R.  Co.,  47  Ind.  407,  17 
Am.  Rep,  702,  in  which  it  is  held,  on  the  principle  of  equit- 
able estoppel,  that  where  there  is  a  mere  defect  of  powof 
upon  the  part  of  the  corporation  to  enter  into  the  contract, 
a  defendant,  while  enjoying  the  benefit  of  the  contract, 
shall  not  be  permitted  to  raise  the  question  as  to  the  power 
of  the  corporation.  Sturgeon  v.  Board,  etc.,  65  Iffd.  302  j 
Poock  V.  Lafayette  Building  Assn.,  71  Ind.  357;  Bi^knell 
V.  Widner  School  Tp.,  73  Ind.  501 ;  Louisville,  etc.,  B.  Co. 
v.  Flanagan,  113  Ind.  488,  3  Am.  St.  674;  Wright  v. 
Hughes.  119  Ind.  324,  12  Am.  St.  412. 

The  cases  last  cited  are  not  seriously,  if  in  any  respect, 
ont  of  accord  with  the  Supreme  Court  of  the  United  States. 
In  Union  Pac.  R.  Co.  v.  Chicago,  etc.,  B.  Co.,  163  U.  S. 
564,  16  Sup.  Ct  1173,  41  L.  Ed.  265,  it  was  pointed  out 
that  in  a  line  of   cases  in  that  court,    including  Central 


NOVEMBER  TERM,  1902— Vol.  160.         105 

Unnoie  Nat.  Gas  Oo.  t.  Oitj  of  Mnnoie. 

Transportation  Co.  v.  Pullman  Palace  Car  Co.,  139  IT.  S. 
24,  11  Sup.  Ct.  478,  35  L.  Ed.  55,  the  contracts  condemned 
as  void  -were  against  public  policy,  and  it  was  held  that  a 
contract  as  to  which  there  was  a  donbt  as  to  whether  it  was 
within  the  implied  powers  of  a  corporation  was  not  to  be 
condemned  because  of  a  remote  chance  that  in  the  future 
it  would  partially  disable  the  corporation  from  performing 
its  charter  duties. 

The  defense  that  a  contract  is  ultra  vires  the  corporation 
does  not  deserve  the  execration  it  has  received,  since  in 
most  instances  there  is  a  collateral  remed;  in  cases  where 
there  ought  to  be  one.  Althou^  such  contracts  are  not  nec- 
essarily illegal,  the  ultra  vires  doctrine  has  its  roots,  like 
the  rule  of  par  delictum,  in  public  policy;  and  its  chief 
value  lies  in  the  fact  that  it  is  a  brake  upon  improper  cor- 
porate action,  more  efficacious,  perhaps,  in  its  practical  re- 
sults than  the  public  remedy  by  information.  Aa  to  cases, 
however,  of  mere  defects  of  power,  we  think  that  it  should 
be  held,  in  accordance  with  the  clear  weight  of  authority  in 
the  United  States,  that,  while  the  defendant  retains  the 
benefit  of  the  contract,  the  state  alone  can  raise  the  ques- 
tion. Tested  by  this  consideration,  we  hold  that  while  the 
appellee,  continues  to  use  the  streets  of  tiie  city  of  Muncie  to 
distribute  natural  gae  to  private  consumers,  by  virtue  of 
said  accepted  ordinance,  it  can  not  question  the  right  of 
the  city  to  enter  into  such  contract 

The  next  question  is,  can  the  city  maintain  an  action  by 
way  of  injunction  to  enforce  the  contract?  It  is  objected 
that  as  the  city  is  not  alleged  to  be  a  consumer,  the  inhabi- 
tants of  the  city  using  the  gas  can  alone  sue  for  the  invasion 
of  their  ri^ts ;  and  it  is  further  objected  that,  in  any  event, 
injunction  on  behalf  of  the  city  will  not  lie.  As  a  step  in 
the  solution  of  these  questions,  we  shall  consider  who  it 
is  that  brings  this  action.  It  is  not  the  common  council,  for 
its  members  merely  represent  the  municipality.  The  city 
sues,  and  the  city  is  composed  of  the  inhabitants  of  the 
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locality.  Citizens  Qaa,  etc.,  Co.  v.  Town  of  Elwood,  114 
Ind.  332;  Baumgartner  v.  Easiy.  100  Ind.  575,  60  Am. 
Hep.  830 ;  Strosser  v.  City  of  Fi.  Wayne,  100  Ind.  443. 
The  rule,  both  in  England  and  the  United  States,  except  as 
changed  bj  statute,  is  that  it  ia  the  attorney-general,  as  the 
representative  of  the  public,  who  sues  for  invaaiona  of  the 
public  right,  whether  by  way  of  purpreature  or  nuisance  or 
because  of  corporate  excess.  Attorney-General  v.  Richards, 
2  Anst  603 ;  Attomey-Oeneral  v.  Forhea,  2  Myl.  &  Cr.  123 ; 
Mayor,  etc.,  v.  Alexandria  Canal  Co.,  12  Pet  91,  9  L.  Ed. 
1012 ;  United  States  v.  'Bell  Tehphone  Co..  128  U.  S.  315, 
9  Sup  Ct.  90,  32  L.  Ed.  450 ;  Coosaw  Mining  Ca.  v.  Souih 
Carolina.  144  U.  S.  550,  12  Sup.  Ct.  689,  36  L.  Ed.  537; 
InTvDebs,15S  U.  S.  564, 15  Sup.  Ct.  900,39  L.  Ed.  1092; 
Columbian  Athletic  Club  v.  State,  ex  rel..  143  Ind.  98,  28 
L.  R.  A.  727,  52  Am.  St  407;  S(a(c  v.  Ohio  Oil  Co.,  150 
Ind.  21,  47  L.  R.  A.  627;  Attorney-General  v.  Chicago, 
etc.,  E.  Co.,  35  Wis.  425,  482;  Attorney-General  v.  Ja- 
maica, etc.,  Corp.,  133  Mass.  361;  Attorney-General  v. 
Delaware,  etc.,  R.  Co.,  27  N.  J.  Eq.  631;  Stockton  v. 
Central  R.  Co.,  50  N.  J.  Eq.  52,  24  Atl.  964,  17  L.  R.  A. 
97 ;  Commonwealth  v.  Rush,  14  Pa.  St  186 ;  Kerr  v.  Trego, 
47  Pa.  St.  292. 

While  the  state  may  elect  to  bring  an  action  to  forfeit  the 
franchise  of  a  corporation  created  by  it,  because  of  an  ultra 
vires  act  that  tends  to  the  prejudice  of  the  public,  yet  it  is 
not  bound  to  do  ao,  but  may  invoke  the  powers  of  its  courts 
having  general  chancery  jurisdiction  to  keep  the  corpora- 
tion within  the  path  marked  out  for  it  by  statuta  See  cases 
last  above  cited.  The  state  may  well  complain,  where  a 
corporation  is  indulging  in  ultra  vires  acts  to  the  prejudice 
of  the  public,  that  the  corporation  haa  violated  its  implied 
contract  to  observe  the  laws  of  the  state,  Thomas  v.  RaUr 
road  Co.,  101  U.  S.  71,  25  L.  Ed.  950;  Columbian  Athletic 
Clvb  V.  State,  ex  rel.,  supra.    This  view  was  forcibly  ex- 
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pressed  by  McGill,  chancellor,  in  Stockton  t.  Central  R. 
Co.,  supra,  as  follows:  "Water,  gas,  telegraph,  and  similar 
corporations  also  render  to  the  public  benefits  whicti  readllj 
surest  themselves  to  the  mind  as  it  contemplates  their 
work.  While  thestate  confers  special  privileges  upon  these 
favorites,  it  at  the  same  time  exacts  from  them  duties  wEidi 
also  tend  to  the  public  welfare.  The  whole  scheme  of  th© 
laws  of  their  organization  is  to  equip  and  control  them  as 
instrumenta  for  the  public  good.  Such  corporations  hold 
their  powers  not  merely  in  trust  for  the  pecuniary  profit 
of  their  stockholders,  but  also  in  trust  for  the  public  weaL 
The  impress  for  public  good  is  stamped  upon  their  very 
being,  and  it  becomes  a  duty  which,  though  not  prescribed 
in  express  language  of  the  law,  is  to  be  implied  from  the 
nature  of  every  power  conferred.  When,  therefore,  it  ap* 
pears  that  such  a  corporation,  unmindful  of  this  plain  du\^, 
acts  prejudicially  to  the  public  in  order  to  make  nndue 
gains  and  profits  for  its  stockholders,  it  uses  its  powers  in 
a  manner  not  contemplated  by  the  law  which  confers  them. 
The  use  becomes  abuse,  and  is  tantamount  to  excess  of 
power." 

We,  of  course,  realize  that  the  people  of  the  city  of  Mun- 
cie  are  not  the  public  at  large,  and  th'at  the  breach  of  con- 
tract here  complained  of  is  not  an  ultra  vires  act.  But  the 
question  is  whether  the  analogy  is  not  sufficiently  great  to 
justify  courts  of  chancery,  whose  peculiar  boast  is  the 
adaptability  of  their  remedies,  to  extend  relief  where  an 
adequate  remedy  is  wanting,  in  granting  relief  in  cases  of 
this  kind.  It  was  declared  by  Lord  Chancellor  Cottenham, 
in  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134,  141,  that  it  is  the 
duty  of  a  court  of  equity  "to  adapt  its  practice  and  course 
of  proceeding  as  far  as  possible  to  the  existing  state  of  so- 
ciety, and  to  apply  its  jurisdiction  to  all  those  new  cases 
which,  from  the  progress  daily  making  in  the  affairs  of 
men,  must  continually  arise,  and  not,  from  too  strict  an  ad- 
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herence  to  formB  and  rules  established  under  very  different 
circumstances,  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy." 

The  people  of  the  city  of  Muncie — ^to  borrow  somewhat 
from  the  thought  of  one  of  our  eases — are  the  public  of 
that  locality,  and  it  appears  that  the  appellant  is  doing  acts 
to  the  prejudice  of  the  inhabitants  of  the  city,  while  ezercio- 
ing  a  public  function  by  virtue  of  a  contract  that  has  admit- 
ted it  to  the  streets  of  the  municipality.  The  analogy  ia  so 
close  between  the  case  of  the  state  suing  to  enjoin  an  vitm 
vires  act  by  one  of  its  corporations  and  the  case  in  hand 
that  we  think  it  ou^t  to  be  held  that  the  city  may  main- 
tain an  action  to  restrain  appellant,  if  the  facts  otherwise 
warrant  equitable  intervention.  But  this  case  ia  in  prin- 
ciple within  existing  adjndications  as  to  the  power  of  the 
municipality  to  sue  on  behalf  of  its  inhabitants.  In  Mayor, 
etc.,  V,  Bolt,  5  Ves.  Jr.  129,  the  court  of  chancery  granted 
an  injunction,  upon  the  application  of  the  city  of  London, 
tp  restrain  acts  that  amounted  to  a  nuisance  by  endangering 
the  lives  of  the  inhabitants. 

The  case  of  Trv^tees,  etc.,  v.  Cowen,  i  Paige  510,  27 
Am.  Dec.  80,  was  a  suit  to  enjoin  the  unauthorized  erection 
of  a  structure  upon  grounds  dedicated  to  the  public  of  a 
municipality.  In  disposing  of  the  case,  Chancellor  Wal- 
worth, after  stating  that  he  did  not  feel  disposed  to  go  the 
length  of  holding  that  the  legal  title  of  the  land  was  vested 
in  the  village,  said :  "I  can  see  no  valid  objection  to  consid- 
ering the  corporation  as  the  proper  representative  of  the 
equitable  rights  of  the  inhabitants  of  the  village  to  die  use 
of  the  public  square,  so  as  .t«  authorize  the  filing  of  a  bill 
by  the  corporation,  in  this  court,  to  protect  those  equitable 
rights  against  the  erection  of  this  nuisance." 

MunicipalUy  of  the  Town  of  Gv^lph  v.  Canada  Co.,  4' 
Grant  Ch.  (Upper  Can.)  632,  was  an  action  to  restrain  the 
defendant  therein  from  selling  certain  property  within  the 
town  that  it  was  claimed  bad  been  dedicated  by  the  defend- 
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ant  in  laying  out  the  lands  of  the  municipality.  It  was 
objected  that  the  attorney-general  was  not  a  party,  but  th« 
court  said:  "The  l^slature  has  entrusted  the  plaintiffs 
with  extensive  powers  in  relation  to  the  public  property  of 
the  town  of  Gnel^,  and  has  at  the  eante  time  devolved 
upon  tbesn  the  duty  of  protecting  the  rights  of  the  public 
from  infringement.  Kow  it  can  not  be  denied  that  the 
inhabitants  of  Gueipb  have  a  peculiar  interest  in  the  market 
place.  The  infringement  complained  of  would  obviously 
inflict  a  special  injury  on  the  inhabitants  of  Guelph.  A 
private  individual  suataining  special  damage  is  allowed  to 
file  a  bill  of  this  sort^  and  it  is  difficult  to  understand  wb; 
this  municipality  should  not  have  the  same  ri^t." 

In  Inhabiiante,  etc.,  v.  Eaaion,  etc.,  R.  Co.,  24  N.  J.  Eq. 
217,  the  court  cited  approvingly  the  case  of  Trustees,  etc., 
V.  Cowen,  supra,  on  the  proposition  as  to  the  right  to  an 
injunction,  and  pointed  out  the  fact  that  a  township  sus- 
tains a  special  injury  by  the  destruction  of  its  highways, 
beyond  that  of  the  public  in  general,  because  of  its  burden 
of  repair.  See,  also,  as  to  the  right  of  the  city  to  aue, 
State,  ex  rel.,  v.  Bridgeton,  etc..  Traction  Co.,  62  N.  J.  L. 
592,  43  Atl  715,  45  L.  R.  A.  837;  Florida,  etc.,  S.  Co.  v. 
State,  ex  rel,  81  Fla.  482,  13  South.  103,  34  Am.  St  30, 
20  L.  R.  A.  419;  Williamav.  Smith,  22  Wis.  594. 

If  we  appeal  to  the  analogous  right  of  the  state  to  restrain 
nuisances,  or  to  prevent  its  corporations  from  committing 
ultra  vires  acts,  it  may  be  affirmed  that  it  is  not  necessary 
to  show  that  the  city  has  itself  sustained  damage  when  it 
sues  for  the  benefit  of  its  inhabitants,  but  that  it  is  enough 
to  show  that  the  act  tends  to  injure  the  public  of  the  munici- 
jfclity.  Qrey  v.  Oreenville,  etc.,  R.  Co.,  59  N.  J.  Eq.  372, 
46  AtL  638;  Altomey-Oeneral  v.  Shewahury  Bridge  Co., 
L  R  31  Ch.  Div.  752.  And  see  Eel  River  R.  Co.  v.  Stale, 
ex  rel.,  155  Ind.  433.  In  Attomey-Qeneral  v.  Ely,  etc., 
B.  Co.,  4  L.  R.  Ch-  194,  it  vas  said:  "The  question  is, 
whether  what  hM  been  done  has  been  done  in  accorduuw 
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with  the  law;  if  not,  the  attorney-general  strictlj  representA 
the  whole  of  the  puhlic  in  saying  that  the  law  shall  be 
observed." 

We  really  need  no  analo^es,  however,  to  uphold  the  ri^t 
of  af^Ilee  to  maintain  thia  suit.  The  cily,  as  a  corporate 
entity,  represents  all  of  its  inhabitants.  The  streets  over 
which  it  has  exclusive  power  are  being  uBed  by  appellant 
Tinder  a  contract  with  the  city  that  appellant  has  broken. 
This  would  entitle  the  city  to  at  least  nominal  damages  at 
law ;  and  its  right  to  restrain  the  further  breach  of  the  con- 
tract, which  amounts  to  a  negative  specific  enforcement  of 
the  contract,  can  be  affirmed  on  the  ground  that  it  will 
avoid  a  multiplicity  of  actions.  This  is  not  an  independent 
source  or  occasion  of  jurisdiction,  but,  as  laid  down  by  Pro- 
fessor Pomeroy,  where  a  party  is  entitled  to  even  legal 
relief,  and  there  exists  between  him  and  a  number  of  others 
entitled  to  relief  a  common  interest,  relation,  or  question, 
aa  against  another  party,  that  can  be  determined  by  one 
suit,  such  facts  afford  a  distinct  basis  for  an  appeal  Uf 
equity,  Pomeroy,  Eq.  Juriap.  (2d  ed.),  §243  et  seq. 
In  such  cases  it  is  not  necessary  that  the  party  suing 
should  himself  be  threatened  by,  or  compelled  to  resort  to, 
numerous  actions  to  vindicate  bis  right,  because  considera- 
tions of  governmental  policy  enter  into  the  question.  As 
applied  to  this  case,  it  is  a  matter  of  public  expediency  that 
by  one  suit  rights  shall  be  established  for  the  time  that  the 
injunction  has  to  run,  instead  of  hundreds  of  the  tnhabit- 
ar.ta  of  the  city  being  each  compelled  to  sue  to  vindicate  his 
right,  or  otherwise  to  Bubmit  to  a  small,  but  annoying,  in- 
justice. Atlomey-Oeneral  v.  Chicago,  etc.,  B.  Co.,  36  Wis. 
425. 

But  the  appellee  had  a  ri^t  to  appeal  to  equity  'on  an- 
other ground.  The  city  was  a  party  to  the  contract,  and 
it  complains  of  the  breach  of  a  negative  covenant  This  is 
a  case,  so  far  as  the  covenant  is  concerned,  for  a  negative 
specific  performance  by  means  of  an  injunction.    A  court 
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of  equity,  where  there  is  a  basis  for  the  assertion  of  its 
jurisdiction,  will  not  suffer  men  to  depart  from  their  agree- 
roeuts  at  pleasure,  leaving  the  party  with  whom  they  have 
contracted  to  the  mere  chance  of  damages  which  a  jury  maj 
give.  Lumley  v.  Wagner.  1  DeG.,  M.  &  Q.  604,  619 ;  De- 
Maitos  V.  CHbson,  4  DeG.  &  J.  282.  A  well  known  writer 
CD  injunctions,  after  stating  that  there  may  be  cases  whov 
a  court  of  equity  would  refuse  to  interfere  where  it  is  clear 
that  the  damages  for  a  breach  would  be  inappreciable,  says: 
"A  covenantee  has  the  right  to  have  the  actual  enjoyment 
of  property  modo  et  forma  as  stipulated  for  by  him.  It  is 
no  answer  to  say  that  the  act  complained  of  will  inflict  nu 
injury  on  the  plaintiff,  or  will  be  even  beneficial  to  him. 
It  is  for  the  plaintiff  to  judge  whether  the  agreement  shall 
be  preserved  as  far  as  be  is  concerned,  or  whether  he  shall 
permit  it  to  be  violated.  It  is  not  necessary  that  he  should 
shew  that  any  damage  has  been  done.  It  being  established 
that  the  acts  of  the  defendant  are  a  violation  of  the  con- 
tract entered  into  by  him,  the  court  will  protect  the  plain* 
tiff  in  the  enjoyment  of  the  right  which  he  has  purchased." 
Kerr,  Injunctions,  *532. 

Appellant's  counsel  contend  that  the  contract  in  question 
was  made  for  the  exclusive  benefit  of  third  persons,  and 
that,  therefore,  the  city  is  not  the  real  party  in  interest 
within  §251  Bums  1901.  Assuming  the  correctness  of 
this  position,  it  does  hot  follow  that  the  city  may  not  sue, 
for  the  next  section  of  the  statute  provides:  "An  ex- 
ecutor, administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  may  sue,  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted.  A  trustee  of  an  express  trust,  within  the  mean- 
ing of  this  section,  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another."  §252  Bams  1901.  We  think  it  may 
be  properly  said,  in  view  of  the  contract,  that,  if  the  city 
can  not  sue  on  its  own  account,  it  appears  that   it  is  the 
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trustee  of  an  express  tmst  vithio  the  meaning  of  the  statute 
last  meotioDed.  The  lauguage  of  the  covenant  is  not  as 
clear  as  it  might  be,  hut,  so  far  as  ohjection  to  it  is  pointed 
out,  we  think  that  it  is  capable  of  construction.  The  first 
point  to  ascertain  ia  what  the  parties  tiiemselvea  meant  and 
understood,  but  courts  can  not  adopt  a  eonstniction  of  a 
legal  inatrument  which  would  do  violence  to  the  rules  of  lan- 
guage or  to  the  rules  of  law.  2  Parsons,  Contracts  (8th 
ed.),  494. 

It  is  minecesBary  to  determine  whether  section  twelve  of 
the  ordinance  gave  the  city  any  power  to  regulate  charges 
to  private  consumers  within  the  maximum  scale  of  charges ; 
but  it  is  clear,  from  the  language  twice  repeated,  that  there 
was  to  be  a  maximum  scale.  Por  heating  purposes,  tho 
price  of  gas  was  not  to  exceed  "three-fourths  of  the  present 
current  price  of  wood  or  coal  for  fuel,"  and  the  cost  of  nat- 
ural gas  for  lighting  was  not  to  exceed  a  like  ratio  to  the  cost 
of  artificial  gas.  Then  follows  the  provision  as  to  the  sub- 
mission of  the  schedule  of  charges  for  heating  purposes; 
next,  the  provision  that  the  "schedule  shall  not  exceed  the 
price  above  stated,"  and,  finally,  the  then  current  prices  of 
wood,  coal,  and  artificial  gas  are  fixed.  The  parties  sou^t 
a  standard  and  it  ought  to  be  the  endeavor  of  the  court,  so 
far  SB  possible,  to  give  to  that  standard  the  element  of  cer- 
tainty, and  not  to  imp6rt  elements  of  uncertainty  into  it  that 
the  parties  did  not  see  fit  to  mention.  If  there  be  any  ques- 
tion concerning  the  correctness  of  this  construction,  the 
doubt  must  he  solved  in  favor  of  the  city,  because  public  con- 
tracts diould  be  construed,  not  contra  proferentem,  but  lib- 
erally in  favor  of  the  publia  Indianapolis,  etc.,  St.  R.  Co. 
V.  Citizens  St.  E.  Co..  127  Ind.  369,  8  L.  R.  A.  539 ;  West- 
em  Paving,  etc.,  Co.  v.  Citizens  St.  R.  Co.,  128  Ind.  525, 10 
L.  R.  A.  770,  25  Am.  St.  462 ;  Cambria  Iron  Co.  v.  Union 
Trust  Co.,  154  Ind.  291,  48  L.  R.  A.  41 ;  Slidell  v.  Qrand- 
jean.  Ill  U.  S.  412,  4  Sup;  Ct.  475,  28  L.  Ed.  321;  Joy 
V.  St.  Louis,  138  U.  S.  1,  11  Sup.  Ct.  243.  34  L.  Ed.  843  « 
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Cooaaw  Mining  Co.  v.  South  Carolina,  144  U.  S.  550,  12 
Sup.  Ct.  689,  86  L.  Ed.  537;  Beadi,  Contracts,  §726. 
This  principle  of  construction,  it  was  said,  as  applied  to 
public  grants,  ia  the  Slidell  case,  and  also  in  the  Coosaw 
Mining  Company  case,  "Is  a  wise  one,  as  it  serves  to  defeat  . 
any  purpose,  concealed  by  the  skilful  use  of  terms,  to  ac- 
complish something  not  apparent  on  the  face  of  the  act,  and 
thus  sanctions  only  open  dealing  with  legislative  bodies." 

The  views  that  we  have  expressed  in  this  opinion  dispose 
of  all  questions  concerning  the  rulings  on  the  pleadings, 
except  as  to  the  sufficiency  of  the  first  paragraph  of  com- 
plaint; but  as  the  special  findings  set  out  sufficient  facts 
to  -warrant  a  decree  under  the  amended  second  paragraph 
of  ccanplaint,  the  error,  if  any,  in  sustaining  a  demurrer  to 
the  first  paragraph  of  complaint  was  harmless. 

The  court  did  not  err  in  overruling  the  motion  for  a 
venire  de  novo,  so  called.  The  finding  complained  of 
stated  matters  of  ultimate  fact,  and  did  not  state  the  whole 
issTie,  as  counsel  assume.  The  motion  for  a  supplemental 
finding  does  not  present  any  question.  Sharp  v.  Malia, 
124  Ind.  407;  Bunch  v.  Hart,  138  Ind.  1;  Elliott,  App. 
Pro.,  §757.  We  do  not  find  that  the  motion  to  modify  the 
decree  was  incorporated  in  a  bill  of  exceptions,  or  that  it 
was  otherwise  made  a  part  of  the  record,  and  therefore  the 
question  is  not  before  us.  Adams  v.  La  Rose,  75  Ind.  471 ; 
Fortythe  v.  Kreuier,  100  Ind,  27 ;  People's  Sav.,  etc.,  Aaan. 
V.  Spear$,  115  Ind.  297;  §662  Bums  1901. 

We  can  not  disturb  the  finding  on  the  evidence.  There 
was  a  vast  quantity  of  testimony  offered  as  to  the  com- 
parative values  of  the  fuels  and  lights  in  question,  and  we 
can  not  say  that  the  court  erred  in  its  conclusions  of  fact 
concerning  the  same. 

The  record  of  the  common  council  showing  its  rejection 
of  the  schedule  submitted  by  appellant  was  proper  substan- 
tive evidence  of  the  fact  of  such  rejection,  ns  a  certified  copj 
of  the  resolution  was  served  upon  appellant.   After  tlie  lat- 
Vol.160— 8 
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ter  had  submitted  its  schedule  of  rates  for  the  then  ensniog 
year,  it  was  incumbent  upon  appellee  to  reject  it  before  it 
could  sue;  and  we  can  not  assume  that  the  learned  judge 
who  tried  this  case  gave  credence  to  any  of  the  interwoven 
declarations  of  fact  not  relevant  to  the  question  in  iaaneL 

Complaint  is  made  by  appellant's  counsel  as  to  the  action 
of  the  trial  court  in  the  admission  and  exclusion  of  certain 
items  of  evidence  not  already  .directly  or  impliedly  ruled 
on  in  the  course  of  this  opinion.  For  the  most  part  these 
objections  are  insufficiently  briefed.  Elliott,  App.  Pro., 
§445 ;  Harrison  v.  Hedges,  60  Ind.  266 ;  Bray  v.  FranJelin 
Life  Ins.  Co.,  68  Ind,  6 ;  Northwestern  Mut.  Life  Ins.  Co. 
V.  Hazeleit,  105  Ind.  212,  55  Am.  Rep.  192.  The  other ' 
objections  can  be  disposed  of  on  practice  grounds,  relative 
to  the  condition  of  the  transcript,  or  for  the  reason  that  the 
objections  are  not  well  taken. 

Judgment  affijmed. 


ig-*'!  BOSEKER,    ElECUTEII,    ET  AL.   V.    CHAMBERLAIN. 

100    lltf 

«"  ™j  [No.  19,W8.    Filed  FebruMT  19,  1903.] 

iiW  ^^ 

\l5t_jSi        PLBADDia.— CompIattK  by  Auignee.— Defect  of  Partiei. — Demurrer.— It 

liso  114  the  facts  alleged  in  a  complaint  by  the  assignee  of  a  claim  arising 

!^  °-  ont  of  a  contract  ahow  that  the  asaignor  is  dead,  and  that  there  is 

ia.t      ^°  personal  leitreaentative  within  the  Btate,  the  complaint  is  aol- 

'  flcient  to  withstand  adenmrrer  for  defect  of  parties,    pp.  lis,  116. 

Sake. — Compiaint. — Demurrer  for  DefKt  of  Parfia. — A  demnirei  (or 

want  of  facts  presente  no  qnestion  as  to  defect  of  iHuties.    A  de- 

mnrrer  for  defect  of  parties  mnst  Bpecidcall7  point  ont  the  defect 

complained  of,  and  give  the  name  or  names  of  the  parties  who 

should  be  Joined,    p.  117. 

Sake. — AbaUnunt, — PartU*. — A  plea  in  abatement  for  non- joinder  of 

parties  defendant  which  fails  to  show  that  the  persons  not  Joined 

as  defendants  are  living  and  subject  to  process  of  the  conrt,  thus 

giving  a  better  writ,  is  bad.    p.  117. 

FabximS.— Defect  of— Waiver.— The  failnre  to  raise  the  qoestion  of 

non-Joinder  of  parties  by  demnrrer  in  proper  form,  or  bj  plea  in 

abatement,  is  a  waiver  of  each  objection,    p.  118. 

KvJDXllCS.—Ai»ignmerU  of  Claim. — Admiuion  Wilhoui  Proof  of  Etxeeutiim. 

^-Notiee,— The  written  assignment  of  a  claim  sued  on  is  admissible 

in  evidence  without  proof  of  its  exeoation,  where  078  Bums  1901, 
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prOTidin^  tha  maimeT  in  irhich  'WTitings  material  to  an  action 
xoAj  be  Tendered  oompetent,  has  been  oomplled  with.  p.  118. 
.Appial. — Rula  of  Supreme  Cmtrt. — Brirfi. — That  the  eridenoe  was  not 
BoflScient  to  mstain  the  finding  of  the  triaf  court  may  not  be  con- 
Bideied  on  appeal,  iniere  olanae  5  of  rale  22  of  the  Sapreme  OonrC, 
requiring  the  itatement  in  the  brief  to  oo&tain  a  oondensed  recital 
of  the  eridmoe,  has  not  been  complied  with.    p.  Its. 

ITrom  Soperior  Coart  of  Allen  County;  J.  H.  Aiken, 
Judge. 

Action  by  Norman  H.  Chamberlain  against  Cornelia 
Boeeker,  executrix  of  the  estate  of  ChriBtiau  Boseker,  de- 
ceased, and  another.  .From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Transferred  from  Appellate  Court, 
under  §1887a  Bums  1901.    Affirmed. 

W.  H.  ShamAaugh,  J.  M,  Barrett  and  S.  L.  Morris,  for 
appellants. 

Aobert  Ijoieertf,  for  appellee. 

Monks,  J. — Appellee,  as  assignee  of  Cassius  M.  Ens- 
minger,  brou^t  this  action  against  Christian  Boseker  and 
William  Moellering  to  recover  for  work  and  labor  per- 
formed and  for  materials  and  money  furnished  by  said 
Ensminger  at  the  request  of  said  Boseker  and  Moellering. 
Said  Boseker  died  intestate  before  the  trial  of  said  cause, 
and  his  executrix  was  substituted  as  a  defendant.  A  trial 
of  said  cause  by  the  court  resulted  in  a  finding  and  judg- 
ment in  favor  of  appellee. 

The  errors  assigned  and  not  waived  call  in  question  the 
action  of  the  court  in  overruling  the  demurrer  of  each  appel- 
lant to  each  paragraph  of  the  complaint,  appellants'  motion 
for  a  new  trial,  and  appellants'  motion  in  arrest  of  judg- 
ment. 

The  grounds  of  demurrer  to  each  paragraph  of  the  com- 
plaint were  that  there  was  a  defect  of  parties  defendant, 
in  this:  "That  Cassius  M.  Ensminger  is  not  made  a  party 
defendant  to  either  paragraph  of  said  action;  (2)  that 
the  administrator  of  the  estate  of  Cassius  M.  Ensminger, 
allc^;ed  to  bo  deceased,  is  not  made  a  defendant  to  either 
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paragraph  of  the  complaint."  It  is  alleged  in  the  first  para- 
graph Uiat  EnamiDger  assigned  the  account  sued  upon  to 
appellee,  "by  an  asignment  in  writing,  a  copy  of  which  is 
filed  herewith,  and  marked  exhibit  E;"-that  said  Ens- 
minger  afterward  died ;  that  at  the  time  of  said  assignment 
"he  was  a  resident  and  citizen  of  the  state  of  Missouri,  and 
he  was  not,  at  the  time  of  said  assignment,  or  at  the  time  of 
his  death,  or  at  any  time,  a  citizen  or  resident  of  the  State 
of  Indiana,  and  that  ihere  has  never  been  an  appointment 
of  an  administrator  or  executor  for  him  or  his  estate." 
The  allegations  in  the  other  paragraphs  of  the  complaint 
in  regard  to  the  residence  and  death  of  said  Ensminger, 
and  there  being  no  administrator  or  executor  of  his  estate, 
are  substantially  the  same  as  in  the  first  paragra^. 

Section  277  Burns  1901,  §276  E.  S.  1881  and  Homer 
3901,  provides  that:  "When  an  action  is  brought  by  the 
assignee  of  a  claim  arising  out  of  tontrect,  and  not  assigned 
by  indorsement  in  writing,  the  assignor  shall  he  made  a 
defendant,  to  answer  as  to  the  assignment  or  his  interest 
in  the  subject  of  the  action."  Ensminger,  if  he  had  been 
living  when  this  action  was  commenced,  would  have  been  a 
necessary  party  under  said  section.  It  is  evident  that  if  he 
was  dead  his  administrator  or  executor,  if  any,  would  have 
been  a  necessary  party  under  said  section.  Bray  v.  Black, 
57  Ind.  417,  419 ;  St.  John  v,  HaTdwick,  11  Ind.  261,  252. 

If  the  assignor  was  dead,  and  there  was  no  executor  or 
administrator  of  his  estate  when  this  action  was  com- 
menced, as  alleged  in  each  paragraph  of  the  complaint, — 
all  of  which  must  be  taken  as  true  in  passing  upon  the 
demurrer — it  can  not  he  said  that  there  was  a  defect  of 
parties  defendant  in  not  making  the  assignor  or  the  execu- 
tor or  administrator  of  his  estate  a  party  defendant,  for  the 
reason  that  the  assignor  was  dead,  and  there  was  no  executor 
or  administrator  of  his  estate  within  the  jurisdiction  of  the 
court.  It  has  been  held  by  this  court  that  if  the  facts  al- 
leged show  that  the  assignor  is  dead,  and  that  there  is  no 
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personal  representatire,  the  BBme  are  sufficient  to  withstand 
a  demurrer  for  the  defect  of  parties,  required  by  §277, 
mpm.    Bray  v.  Black,  mpra;  Si.  John  v.  Hardurick,  supra. 

The  rule  is  that  a  demurrer  for  defect  of  parties  must 
specifically  point  out  the  defect  complained  of,  and  give  the 
name  or  names  of  the  parties  who  should  be  joined,  stating 
whether  as  plaintifFs  or  defendants.  State,  ex  rel.,  w.  Mc- 
CUlhnd,  138  Ind.  395,  398,  399;  Cox  v.  Bird,  65  Ind. 
277,  280,  281;  Durham  v.  Bischof.  47  Ind.  211,  2J8; 
Vansickle  v.  Erdelmeyer,  36  Ind.  262,  263;  Woriia*  Prac 
(3d  ed.),  §483.  This  is  because  the  demurrer  for  such 
cause  performs  the  same  office  that  a  plea  in  abatement 
performs  when  the  defect  of  parties  does  not  appear  upon 
the  face  of  the  complaint. 

A  plea  in  abatement  for  non-joinder  of  parties  defendant, 
which  fails  to  show  that  the  persons  not  joined  as  defend- 
ants are  liviDg  and  subject  to  the  process  of  the  court,  thus 
giving  a  better  writ,  is  bad.  Ford  v.  Qamer,  5  Ind.  297, 
298;  Levi  v.  Haverstick,  51  Ind.  236;  Gilbert  v,  Allen, 
57  Ind.  524 ;  Bess  v.  Lowrey.  122  Ind.  225,  228,  7  L.  E.  A. 
90,  17  Am.  St  356;  Ferguson  v.  Stale,  90  Ind.  38;  Bled- 
locY.  Irvin,  35  Ind.  293,  294;  Alexanders.  Collins,  2  Ind. 
App.  176,  179 ;  Carico  v.  Moore,  4  Ind.  App.  20,  22,  23 ; 
15  Ency.  PI.  &  Pr.,  576. 

It  follows,  if  the  facts  alleged  in  the  complaint  show 
that  the  person  not  joined  in  a  case,  like  the  one  before  us, 
IB  dead,  and  no  executor  or  administrator  of  his  estate  has 
been  appointed  in  this  State,  that  the  same  is  sufficient  to 
withstand  a  demurrer,  in  proper  form,  for  defect  of  parties 
defendant 

It  is  clear,  even  if  each  paragraj^  of  the  complaint 
was  not  sufficient  to  withstand  a  demurrer,  in  proper  form, 
for  defect  of  parties,  on  account  of  the  noo-joinder  of  the 
adminigtrator  of  the  estate  of  Ensminger  as  a  defendant, 
that  the  second  ground  of  the  demurrer  filed  in  this  case  did 
not  present  that  question,  because  the  name  ot  each  adminis- 
trator  was  not  given. 
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A  demurrer  for  want  of  facta  presents  no  question  con- 
cerning a  defect  of  parties  plaintiff  or  defendant.  Carskad- 
donv.  Pine,  154  Ind.  410,  and  authorities  cited;  Strong  v. 
Downing,  34  Ind.  300,  301. 

The  failure  to  raise  the  question  of  non-joinder  of  parties 
hy  demurrer  in  proper  form,  or  by  plea  in  ahatement,  is  a 
waiver  of  such  objection.  §346  Bums  1901,  §343  R.  S. 
1881  and  Horner  1901;  State,  ex  rel,  v.  McClelland,  138 
Ind.  395,  399 ;  Kelley  v.  Love,  35  Ind.  106 ;  Leedy  v.  NasK 
67  Ind.  311,  317. 

The  rules  governing  actions  by  heirs  to  collect  debts  due 
their  ancestors,  declared  in  Jewell  v.  Gaylor,  157  Ind. 
188,  Indianajiolis,  etc.,  B.  Co.  v.  Price,  153  Ind.  31,  and 
cases  of  that  class,  have  no  application  to  this  case. 

During  the  progress  of  the  trial,  counsel  for  appellee, 
over  the  objection  of  appellants,  read  in  evidence  the  writ- 
ten assignment  of  the  claim  sued  upon,  executed  by  Casaiua 
M.  Ensminger.  The  evidence  shows,  however,  that  appel- 
lee had,  before  the  trial,  fully  complied  with  all  the  re- 
quirements of  §486  Bums  1901,  §478  E.  S.  1881  and 
Homer  1901.  Said  written  assignment  was  therefore  prop- 
erly read  in  evidence, under  said  section, without  proof  of  ita 
execution,  although  it  was  not  the  foundation  of  the  action. 

It  is  insisted  by  appellant  that  the  evidence  was  not  suffi- 
cient to  sustain  the  finding  of  the  court.  Appellants  aro 
not  in  a  position  to  ask  a  decision  of  this  question,  on  ac- 
count of  their  failure  to  comply  with  clause  five  of  rule 
twenty-two  of  this  court,  which  requires  that  the  statement 
in  the  brief  "shall  contain  a  condensed  recital  of  the  evi- 
dence in  narrative  form,  so  as  to  present  the  substance 
clearly  and  concisely."  Indiana,  etc.,  R.  Co.  v.  Ditto,  158 
Ind.  669. 

We  have,  however,  read  the  evidence,  and  find  that  there 
is  evidence  which  sustains  all  the  allegations  in  the  com- 
plaint necessary  to  a  recovery  in  this  action. 

Judgment  affimied. 


\O^^EMBEE  TERM,  1902— Vol.  160.        lid 
T«al  V.  Biohardflou. 


Teal  et  al.  t>.  Richardson. 

[No.  19,703.    Hied  Febrnarr  19,  19(».  ] 

WiUA — QmttrvOion.—Rtde  in  SheUey'i  Ciue.^A  devise  of  real  estate 
to  testator's  daughter  "to  h»Te  and  to  hold  during  her  natural 
life,  with  power  to  my  eaid  daughter  to  sell  and  oonvey  the  same 
in  fee  aimple  in  case  it  becomes  neoessary  so  to  do,  and  the  re> 
mainder  after  her  death  to  the  heirs  of  her  body  in  fee  simple," 
falls  within  the  rale  in  Shelley's  Case,  and,  onder  43878  Bnrns 
1901,  abolishing  estates  tail,  Teots  in  the  dttnghter  a  fee  simple 
estate,    pp.  119-ltS. 

Sakb. — Omrtructton.— Where  real  estate  is  devised  in  fee  simple  to 
(Bie,  conpled  with  a  devise  over  if  gach  devisee  should  die  without 
iasoe  living  at  the  time  of  his  death,  the  words  refer  to  a  death 
without  isBoe  dnring  the  lifetime  of  the  testator,  and  the  primary 
devisee  surviving  the  testator  takes  an  absolnte  estate,    p.  IfS. 

From  Steuben  Circuit  Court;  P.  V.  Hoffman,  Special 
Judge. 

Sait  by  Elizabeth  M.  Richardson  against  Aflbury  Teal 
and  others  to  qniet  title.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Transferred  from  Appellate  Court, 
nnder  gl337u  Burns  1901.    Affirmed. 

S.  A.  Poteers  and  A.  C.  Wood,  for  appellants. 
J.  A.  WoodhuU  and  J.  G.  Yeagley,  for  appellee. 

WowKS,  J. — ^Eli  M.  Teal  died  testate  in  1899,  the  owner 
in  fee  simple  of  the  real  estate  in  controversy  in  this  easa 
He  left  no  descendants  surviving,  except  appellee,  his 
dau^ter,  a  widow,  who  had  no  children  at  the  time  the 
will  was  made  or  at  his  death.  Said  testator,  by  his  will, 
which  was  duly  admitted  to  probate  in  Steuben  county,  dis- 
posed of  all  his  property,  real  and  personal.  The  part  of 
his  will  disposing  of  his  real  estate  reads  as  follows :  "Item 
4.  I  give  and  devise  to  my  dau^ter,  Elizabeth  Eichard- 
Bon,  all  my  real  estate  which  I  may  own  or  in  which  I  have 
any  interest  at  my  decease,  to  have  and  to  hold  during  her 
natural  life,  with  power  to  my  said  daughter  to  sell  and 
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convey  the  aame  In 'fee  simple,  in  case  it  becomes  necessary 
BO  to  do,  and  the  remainder  after  her  death  to  the  heir  or 
heirs  of  her  body  in  fee  simple.  If  my  said  daughter 
should  die  -without  issue  living  at  the  time  of  her  death, 
then  it  is  my  will,"  ete.  Here  follows  a  devise  over  of  all 
his  estate  to  appellants,  the  children  and  grandchildren  of 
the  testator's  brothers.  If  said  will  gave  said  real  estate  to 
the  appellee  in  fee  simple,  this  case  must  be  affirmed ;  if  for 
life  only,  it  must  be  reversed. 

It  is  insisted  by  appellee  that  said  devise  to  her  of  the 
real  estate  in  controversy  falls  within  the  rqle  in  Shelley's 
Case,  and  that  she  therefore  took  the  same  in  fee  simple. 
Said  rule  is:  "That  when  a  freehold  is  devised  to  the 
ancestor  for  life  and  by  the  same  instrument  it  is  limited 
either  mediately  or  immediately  to  his  heirs  or  the  heirs  of 
his  body  the  word  'heirs'  is  a  word  of  limitation  and  not  of 
purchase,  and  the  ancestor  takes  the  same  in  fee  or  in  tail, 
as  the  case  may  be."  Perkins  v.  McConnell,  136  Ind.  384, 
and  cases  cited ;  Allen  v.  Craft,  109  Ind.  476,  58  Am.  Rep. 
425,  and  cases  cited;  Nelson  v.  Davis,  35  Ind.  474,  478; 
2  Thomas,  Coke's  Institutes,  117-124,  note  P,  and  note  IV", 
pp.  534-540;  Blackstone's  Comm.,  *242;  4  Kent's  Comm., 
214  et  seq.;  Washburn,  Real  Property  (6th  ed.),  §§1601- 
1604,  1607-1613;  2  Feame,  Remainders,  Chap.  12,  §§393- 
502,  pp.  206-248.  By  our  statute  (§3378  Bums  1901, 
§2958  R.  S.  1881  and  Homer  1901),  estates  tail  are  abol- 
ished, and  what  would  be  at  common  law  an  estate  tail,  is 
in  this  State  a  fee  simple.  Waters  v.  Lyon,  11  Ind.  170, 
175. 

It  is  firmly  settled  that  the  rule  in  Shelley's  Case  is  a 
rule  of  property  and  not  a  rule  of  construction  in  this  State. 
Alien  V.  Craft,  supra;  Shimer  v.  Mann,  99  Ind.  190-192, 
50  Am.  Rep,  82,  and  cases  cited;  Waters  v.  Lyon,  supra; 
22  Am.  &  Eng.  Ency.  Law,  495-511,  and  notes.  The  words 
**heir8"  or  "heirs  of  the  body,"  in  their  primary  and  strict 
legal  sense,  are  words  of  limitation,  and  not  of  purchasa 
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Nelson  v.  Davis,  supra;  Shimer  v.  Mahn,  supra,  and  au- 
thorities cited;  Allen  v.  Craft,  supra;  Behoonmaker  v. 
Sheely,  3  Deuio  485.  It  ia  true,  as  stated  bj  appellants, 
that  the  cardinal  rule  in  the  constraction  of  wills  is  that  tlio 
intention  of  the  testator  must  control;  but  it  is  also  true 
that  when  words  are  used  that  have  a  settled  legal  meaning, 
foil  effect  must  be  given  to  them. 

It  is  said  in  4  Kent's  Coram.,  *229:  "All  the  modem 
cases  contain  one  uniform  language,  and  declare  that  the 
words,  \eirs  of  the  body,  whether  in  deeds  or  wills,  are  con- 
Btrued  as  words  of  limitation,  unless  it  clearly  and  unequiv- 
ocally appears  that  they  were  used  to  designate  oertain 
individuals  answering  the  description  of  heirs  at  the  deadi 
of  the  party." 

In  "Washburn,  Real  Property  (6th  ed.),  §1613,  it  is 
said :  "The  rule  is,  as  a  rule  of  common  law,  so  imperative, 
that  though  there  be  an  express  declaration  that  the  ancestor 
shall  only  have  a  life  estate,  it  will  not  defeat  its  union  with 
the  subsequent  limitation  to  his  heirs.  So,  though  the  lim- 
itation.he  accompanied  \>y  a  declaration  to  the  effect  that 
the  heirs  shall  take  as  purchasers,  or  ia  made  to  the  heirs  of 
the  first  taker  and  their  heirs,  or  where  the  estate  ia  to  A 
for  life,  and  after  his  death,  to  the  heirs  of  his  body,  to  share 
as  tenants  in  common,  or  to  be  equally  divided  between 
them,  it  comes  within  the  rule." 

It  was  said  by  this  court  in  Shimer  v.  Mann,  supra,  at 
page  193 :  "The  word  Tieirs'  written  in  a  deed  or  will  is 
one  of  great  power,  and  its  force  is  not  impaired  by  the 
mere  use  of  negative  or  restraining  words.  Feame  ex- 
presses this  doctrine  in  very  strong  words,  for  he  declares 
diat  "the  most  positive  direction'  will  not  defeat  the  oper- 
atic of  the  rule  in  Shelley's  Case.  2  Feame,  Reuiaiiiders, 
§453,  •  •  •  While  it  is  true  that  the  word  lieira'  may  be 
explained  to  mean-  children,  it  is  also  true  that  this  meaning 
can  not  be  assigned  to  the  word  unless  it  clearly  appears 
that  it  was  employed  by  the  testator  in  that  senae.     The 
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conrta  have  used  very  strong  language  upon  this  subject.  * 
*  *  'Technical  words,  or  words  of  known  legal  import, 
muBt  have  their  legal  effect,  even  thou^  the  testator  nsee  in- 
coDBiatent  words,  unless  those  inconsistent  wordj  are  of  such 
a  nature  as  to  make  it  perfectly  clear  that  the  testator  did 
not  mean  to  use  the  technical  words  in  their  proper  sense.' 
Doe  V.  Qallini,  5  Bam.  k  Ad,  621,  Redfield  aays:  'Conjec- 
ture, doubt,  or  even  equilibrium  of  apparent  intention  will 
not  suffice.'  2  Redfield,  Wills  (2d  ed.),  67;  Guthrie's 
Appeal,  37  Pa.  St  9;  Jordan  v.  Adams,  9  C.  B.  (N.  S.) 
488 ;  Pooh  v.  Poole.  3  B.  &  P.  620;  DoehWs  Appeal,  64 
Pa.  St  9." 

As  was  said  by  Judge  Sharswood,  in  Ingersoll's  Appeal, 
86  Pa.  St.  240,  245 :  ''Nothing  certainly  ia  better  aettled 
than  that  the  intention  of  a  testator,  if  not  contrary  to  law, 
shall  be  carried  out  in  the  disposition  he  may  make  of  his 
property  after  death.  There  are  many  things  which  he  can 
not  do,  however  clearly  he  may  intend  it.  He  can  not  create 
a  fee  and  clog  the  power  of  alienation  or  relieve  it  from  lia- 
bility for  debts.  He  can  not  create  a  perpetuity  by  «a 
executory  devise  after  an  indefiuite  failure  of  issue  or  at 
any  other  future  period,  which  may  not  be  until  after  a  life 
or  lives  in  being  and  twenty-one  years."  In  Doebler^s  Ap- 
peal, 64  Pa.  St  9,  15,  the  same  judge  said:  "While  the 
intention  of  the  testator,  if  consistent  with  law,  is  un- 
doubtedly to  be  the  polar  star,  yet  we  are  bound  to  take  as 
our  guides  those  general  rules  or  cannons  of  interpretation 
which  have  been  adopted  and  followed  by  those  who  have 
gone  before  us.  It  becomes  no  man  and  no  court  to  be  wise 
above  that  which  is  written.  Security  of  titles  require  that 
no  mere  arbitrary  discretion  should  be  exercised  in  con- 
jecturing what  words  the  testator  would  have  used,  or  what 
form  of  disposition  he  would  have  adopted  bad  be  been 
truly  advised  as  to  the  legal  effect  of  the  words  actually 
employed.  That  would  be  to  make  a  will  for  him  instead 
of  construing  that  which  he  had  made." 
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It  follows  that  there  is  no  escape  from  the  force  of  the 
rule  in  Shelley's  Case  when  the  word  "heirs"  is  used  in  its 
strict  legal  sense  as  a  word  of  limitation.  There  is  no  con- 
£ict  between  this  rule  and  that  declaring  that  the  intention 
of  the  testator  must  control,  for  the  reason  that  when  the 
word  "heirs"  is  nsed  as  a  word  of  limitation,  it  conclusively 
expresses  the  intention  of  the  testator  to  devise  an  estate  in 
fee  simple.  Allen  v.  Craft,  109  Ind.  476,  486-488,  58  Am. 
Rep.  425.  As  there  is  nothing  in  said  will  which  clearly 
and  nnequivocally  shows  that  the  word  "heirs"  was  not  used 
in  its  strict  legal  sense,  it  must  be  held  that  the  devise  falls 
within  the  rule  in  Shelley's  Case,  and  that  appellee  took 
said  real  estate  in  fee  simple.  It  is  settled  law  in  this  State 
that  when  real  estate  is  devised  in  fee  simple  to  one,  coupled 
with  a  devise  over,  if  such  devisee  should  die  without  issue 
living  at  the  time  of  his  death,  the  words  refer  to  a  death 
without  issue  during  the  lifetime  of  the  testator,  and  the 
primary  devisee  surviving  the  testator  takes  an  absolute 
estate.  Morgan  v.  Bobbins,  152  Ind.  362,  363,  and  eases 
cited;  Aspy  v.  Lewis,  152  Ind.  493,  496-499,  and  cases 
cited.  It  is  clear,  under  these  rules,  that  appellee  took  said 
real  estate  in  fee  simple  on  the  death  of  the  testator. 

Judgment  affirmed. 


TiMMONDS  V.   TWOMET  ET  AL. 
[No.  19,999.    Filed  Febmar?  19,  19(». } 

Afpial  and  Erbor. — Evidence. — Record. — Where  appellant,  who  od 
Jime  23  was  given  sixt;  daje  to  file  his  general  bill  of  exceptions, 
died  the  reporter's  trsoBcriptof  the  evidence  which  was  not  oerti- 
fled  bj  the  judge  tmtil  September  25,  and  was  refiled  October 
20,  the  eridenoe  is  not  properly  in  the  record,    p.  IS4- 

BtKE.—Inatruetioni.— Record.— EinSenre.—'Wheir6  a  special  bill  of  ex- 
ceptionB  containing  inBtmctions  given  and  refused  doea  not  show 
that  it  contained  all  of  the  instmctione  given,  and  the  evidenoe  is 
not  in  the  record,  the  instnictions  can  not  be  considered,    p.  IS4. 

Sua. —  Trial.— MUeonduel  of  Jury.— New  Trial.— Record. —Allegad 
tnlscondnct  of  the  ju?  brought  to  the  attention  of  the  trial  court 
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bj  offidftvita  filed  in  rapport  of  »  motion  for  a  new  trial  csn  not 
be  ooaddered  oa  appeal  Then  the  affldavita  are  not  made  a  part 
of  the  reoord.    p,  itf. 

Prom  Floyd  Circuit  Conrt ;   W.  C.  Uiz,  Judge. 

Action  by  Sichard  H.  Timmonds  agaiuBt  Walter  L. 
Twomey  and  wife.  From  a  Judgment  in  favor  of  defend- 
ants, plaintiff  appeals.  Transferred  from  Appellate  Court, 
under  §1387u  Burns  1901.     Affirmed. 

L.  A.  Douglass  and  H.  W.  Phipps,  for  appellant. 
F.  M.  Maijield  and  M.  Z.  Stannard,  for  appellees. 

GiLLKTT,  J. — This  action  was  instituted  by  appellant 
against  appellees.  A  trial  resulted  in  a  verdict  and  judg- 
ment for  appellees.  On  June  23,  1900,  sppellant  was  given 
sixty  days  in  wbich  to  prepare  and  file  his  general  bill  of 
exceptions.  On  August  20,  1900,  the  reporter's  transcript 
of  the  evidence  was  filed  in  the  office  of  the  clerk  of  the 
Floyd  Circuit  Court,  The  transcript  was  certified  by  the 
judge  of  said  court  September  35,  1900,  and  was  refiled  in 
the  office  of  said  clerk,  October  20,  1900.  The  evidence  is 
not  in  the  record.  Adama  v.  State,  156  Ind.  596.  There 
was  a  special  bill  of  exceptions  filed  containing  instructions 
given  and  refused,  but  it  is  not  shown  that  the  instruc- 
tions given  were  all  of  the  instmetiona  that  the  court  gave. 
In  view  of  this  fact,  and  that  the  evidence  is  not  before  us, 
we  can  not  consider  the  questions  argued  by  appellant's 
counsel  with  reference  to  the  instructions. 

Complaint  is  made  that  the  jury  was  guilty  of  miscon- 
duct The  matter  of  the  alleged  misconduct  of  the  jury 
was  brought  to  the  attention  of  the  trial  court  by  affidavits 
filed  in  support  of  the  motion  for  a  new  trial,  but  these 
affidavits  were  not  made  a  part  of  the  record.  No  further 
question  remains. 

Judgment  affirmed. 
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The  Indianapolis  Street  Railway  Company 

V.  Whitakeh. 

[No.  20,00S.    Filed  Febmu;  SO.  19(».  ] 

Stbxkt  BaILROADS. — Injury  to  Pasienger  While  Attempdng  to  Alight. — 
JnitruefKm.— Where  the  only  negligence  ch&rged  in  an  action 
agaiiut  wstreet  railiraj  oomp&ny  wits  the  sadden  starting  of  the 
oar  while  the  plaintiff  ^08  on  the  mnning-boord  in  the  act  of 
getting  off,  an  in>&nction  that  plaintiff  after  Bhe  left  the  oar  as- 
Biimed  all  risk  in  stepping  or  walking  over  the  street  in  the  oou- 
dition  it  WM  then  in  waa  jwoperly  refused,    pp.iee,  lev. 

Kvmnvos. — Ses  Otttae. — Dedaratumi. — Utterances  and  exolamationa 
of  partioipantB,  or  of  peisons  acting  in  coooert,  made  immedi- 
ately before  or  after,  or  in  the  execution  of  an  act,  whiob  go  to 
illnstxate  the  character  of  the  act,  are  nmally  admieaible  in  erl- 
deooe  on  the  gponnd  ttiat  they  are  a  part  of  the  rei  geitat;  bat  the 
nttemuse  ot  declaration  of  a  person  who  sastains  no  relation  to 
the  transaction  is  not  admissible,    pp.  1S7,  ISS. 

RutE. — Street  SaSwajf  Acddent. — Ret  Oeitae, — DedaratumofPatienger. 
— In  an  aotl<m  against  a  street  railway  otnnpany  for  injaries  sas- 
tained  by  a  passengn  and  alleged  to  have  been  caosod  by  the 
mdden  starting  of  the  oar,  it  waa  error  to  permit  another  pas- 
senger who  saw  the  aooident  to  testify  that  she  stated  to  the  con- 
dnotor  at  the  time  that  if  he  had  stopped  the  oar  the  aooident 
wonld  not  haye  hapi)ened.    pp.  It7-lt9. 

From  Morgao  Circuit  Conrt ;  M.  H.  Parka,  Judge. 

Action  by  Katie  Whitaker  against  the  Indianapolis 
Street  Railway  Company.  From  a  judgment  for  plain- 
tifT,  defendant  appeals.  Tranaferred  from  Appellate  Court, 
under  gl387u  Burna  1901.    Reversed. 

W.  S.  Latia,  F.  Winter  and  G.  Winter,  for  appellant. 
J.  J.  Sochford,  J.  M.  Wm,  a  Q.  Renner  and  /.  C. 
MeNutt,  for  appellee. 

Hadlet,  C.  J. — Thia  action  waa  brought  by  appellee  to 
recover  damages  for  personal  injuries  alleged  to  have  been 
received  by  the  n^ligent  act  of  appellant  in  starting  its  car 
while  appellee,  a  passenger,  was  in  the  act  of  alighting 
therefrom.    The  caae  went  to  the  jury  on  the  general  denial. 


126  SUPREME  COURT  OF  INMANA, 

Indiatupolia  St.  B.  Co.  v.  Whitaker. 

Verdict  and  judgmeot  for  appellee  for  $800.  "  The  error 
relied  upon  for  a  reversal  is  the  overmliiig  of  appellant's 
motion  for  a  new  trial. 

1.  At  the  proper  time  appellant  tendered  and  requested 
the  court  to  give  to  the  jury  twenty-four  instructions.  The 
court  refused  to  give  the  fourth,  seventh,  eighth,  eleventh, 
twenty-second,  and  twenty-fourth,  and  gave  all  the  others 
as  asked,  except  the  twenty-third,  which  was  given  as  mod- 
ified. The  action  of  the  court  in  rejecting  these  instruc- 
tions is  the  first  question  presented.  The  twenty-second 
was  not  germane.  The  only  negligence  complained  of  is 
the  violent  and  sudden  starting  of  the  car,  without  warn- 
ing, while  the  plaintiff  was  on  the  running-board,  in  the 
act  of  getting  off,  whereby  she  was  thrown  to  the  ground 
and  injured.  The  twenty-second  proposition  was,  in  effect, 
that  the  plaintiff,  so  far  as  this  case  is  concerned,  assumed 
all  the  risk  of  stepping  or  walking  over  the  street  in  the 
condition  it  was  then  in.  The  conduct  of  the  plaintiff,  and 
her  relation  to  the  peril  in  walking  over  the  street  after  she 
had  left  the  car,  had  nothing  to  -do  with  the  case,  and  the 
instruction  requested  on  that  point  was  properly  refused. 
The  other  requests  refused,  while  generally  containing  true 
expressions  of  the  law,  were  all  given,  ia  substance,  by  the 
court,  in  numbers  submitted  to  the  jury  of  its  own  motion. 
The  modified  instruction  is  as  follows:  "If  you  further 
find  from  the  evidence  that  the  negligenca  of  t}ie  plaintiff, 
in  any  respect,  caused  or  contributed  to  her  injury  (in 
such  a  way  as  to  be  the  proximate  cause  thereof),  you  must 
find  for  the  defendant,  even  though  the  defendant  also  be 
negligent  as  charged."  The  modification  consisted  of  in- 
serting the  words  within  the  parenthesis.  The  modifying 
words  are  subject  to  at  least  a  verbal,  if  not  a  more  serious 
objection;  but,  as  the  cause  will  have  to  be  reversed  for 
another  reason,  we  deem  it  unprofitable  to  discuss  it. 

Eleven  of  the  instructions  given  by  the  court  are  also 
challenged.     They  consist  in  the  definition  of  negligence, 
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contributory  negligence,  and  proximate  cause;  that  the 
action,  to  be  maintainable,  must  rest  upon  a  violated  duty ; 
the  constant  duty  of  care  for  one's  safety,  but  the  right  of 
plaintiff  to  assume  that  the  defendant  would  do  its  duty  in 
observing  care  in  extending  to  her  time  and  opportunity 
safely  to  alight  from  the  car ;  what  acta  would  not  consti- 
tute contributory  n^ligence ;  a  carrier  of  passengers,  while 
not  an  insurer  of  safety,  is  required  to  exercise  the  highest 
degree  of  care  .to  secure  safety ;  it  is  the  duty  of  a  street  car 
company  to  stop  and  hold  its  car  stationary  until  the  pas- 
senger has  time  to  alight ;  and  what  is  meant  by  th'e  'Tnir- 
den  of  proof."  The  court  gave  to  the  jury,  in  all,  thirty- 
five  instructions,  fully,  clearly,  and  correctly  covering 
every  phase  of  the  case.  We  have  carefully  examined  the 
charge  in  its  entirety,  in  connection  with  the  propositions 
refused,  and  have  become  convinced  that  the  charge  was  not 
only  full,  and  free  from  error,  but,  in  all  its  terms,  quite 
as  favorable  to  the  defendant  as  it  had  the  right  to  ask.  On 
account  of  the  number  brought  in  question,  and  in  the  ab- 
sence of  special  assault  upon  any,  we  have  not  felt  justified 
in  extending  this  opinion  by  setting  them  forth  in  detail. 

2.  The  record  shows  that  Sarah  Johnson,  a  witness  for 
the  plaintiff,  in  her  direct  examination,  having  described 
the  falling  of  the  plaintiff  from  the  car  to  the  street,  and 
witness'  assistance  in  helping  plaintiff  np,  was  asked  and 
permitted  to  answer,  over  the  objection  of  the  defendant, 
the  following  question :  "Was  anything  said  there  by  you 
to  the  conductor  while  she  [meaning  plaintiff]  was  on  the 
ground,  about  diem  stopping  the  car,  or  Mrs.  Whitaker's 
falling?  A.  Yes,  sir;  I  said  when  she  first  fell, "'if  you 
had  stopped  and  let  her  off,  this  would  not  have  occurred.'  " 
The  conductor  made  no  reply,  as  is  shown  by  what  imme- 
diately followed.  Utterances  and  exclamations  of  partici- 
pants, or  of  persons  acting  in  concert,  made  immedi- 
ately before  or  after  or  in  the  execution  of  an  act,  which 
go  to  illuatrate  the  character  and  quality  of  the  act,  ar© 
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usually  admissible  on  the  ground  that  they  are  a  part  of 
the  res  gestae,  and  provable  like  any  other  fact  that  eluci- 
dates the  issue.  The  rule,  however,  Beenis  to  he  ezduuve^ 
that  to  render  the  e^ipression  or  declaration  of  anotlier  adr 
missible,  the  parly  making  it  must  have  been  so  related  to 
the  occurrence  as  to  make  his  declaratiou'a  part  of  it.  The 
teat  seems  to  be  that  to  render  the  utterance,  or  declaration 
of  another  admissible,  it  must  flow  from  one  of  the  actors, 
or  from  one  sustaining  some  relation  to  the  transaction,  and 
be  so  intimately  connected  with  the  litigated  act  as  to  be 
the  act  speaking  of  itself  through  the  witness,  and  not  the 
witness  speaking  the  words  of  another,  employed  concern- 
ing the  set  Gillett,  Ind.  &  Collat.  Ev.,  §290;  Wi&vns  v. 
Ferrell.  10  Tex.  Civ.  App.  231,  30  S.  W.  450;  State  v. 
Eiley,  42  La.  Ann.  995,  8  Soutk  469 ;  Eaelin  v.  Comm&n- 
wealth.  84  Ky.  354,  366,  1  S.  W.  594;  Smn  v.  Southern 
R.  Co.,  108  Mo.  142, 18  S.  W.  1007 ;  Kirhpatrick  v.  Briggs, 
18  Hun  518,  29  N.  T.  Supp.  532. 

In  the  last  case  cited  the  plaintiff  fell  throng  an  open 
trap-door  in  tiie  sidewalk.  On  the  trial  for  negligent  in- 
jury, the  plaintiff  was  permitted  to  testify  that  after  he  was 
helped  out  of  the  hole  by  the  defendant's  servant,  who  had 
left  the  trap-door  open,  a  man  came  along  and  remarked  to 
the  defendant's  servant:  "That  is  a  very  careless  way  to 
leave  that,  young  fellow."  Held  to  constitute  reversible 
error. 

In  Senn's  case  the  father  did  not  see  the  accident,  and 
reached  the  place  within  two  or  three  minutes  after  its 
occurrence.  He  was  asked  on  the  trial  what  he  said  to  the 
driver,  and  answered :  "I  said  to  him,  'It  was  your  careless 
driving.* "  The  remark  was  held  to  he  no  part  of  the  res 
gestae,  and  inadmissibla 

The  witness  Johnson  was  wholly  disconnected  with  the 
occurrence.  She  had  testified  to  having  been  bat  a  few  feet 
away,  in  the  act  of  crossing  the  street,  when  the  car  arrived 
at  the  crossing  and  stopped,  and  to  having  seen  the  plaintiff 
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leave  her  seat  and  proceed  to  alight  from  the  car,  and,  while 
in  the  act  of  getting  out,  the  car  moved  off  with  a  sudden 
jerk,  throwing  the  plaintiff  to  the  gromid.  As  to  all  that 
happened  at  the  time  of  the  plaintiff's  injur;  the  witness 
was  a  mere  onlooker,  and  there  appear8.no  more  reason  why 
her  utterance  should  be  received  as  original  evidence  than 
the  comments  of  other  bystanders.  What  the  witness  said 
at  the  time  of  the  occurrence,  if  competent  at  all  aa  direct 
evidence,  might  have  been  just  as  properly  testified  to  by 
another  who  heard  the  words.  Because  the  witness  herself 
had  made  the  remark  added  nothing  to  its  competency.  It 
is  clear  that  it  was  error  in  the  court  to  admit  the  evidence, 
and  likewise  error  to  overrule  the  motion  to  strike  it  out. 

We  are  unable  to  say  that  the  evidence  did  the  defendant 
no  harm.  The  most  prominent  question  in  controversy  was 
whether  the  car  stopped  and  remained  stationary  until  after 
the  plaintiff  had  alighted,  and  that  she  fell  from  stumbling 
in  the  street  after  she  had  left  the  car,  or  whether,  while  in 
the  act  of  descending  from  the  running-board,  the  car's 
sudden  and  violent  movement  forward  threw  her  to  the 
ground.  There  was  a  greater  number  of  witnesses  who 
testified  for  the  defendant  in  this  contention  than  for  the 
plaintiff,  and  it  is  by  no  means  clear  that  the  observations 
of  the  witness,  expressed  within  a  minute  of  the  accident, 
did  not  result  in  the  jury  giving  more  weight  to  her  testi- 
mony than  they  would  otherwise  have  found  it  entitled  to. 

Judgment  reversed,  with  instructions  to  grant  appellant 
a  new  triaL 
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W1LLIAM8  P.  Chapman. 

[No.  90,007.    Filed  Febniar7  24,  1908. 1 
Trui«  —  Witnesia.  — Evidenee.  —  Objection.  — Appeal  and  Error. — The 
raling  of  the  oonrt  ia  nutaimng  an  objection  to  a  question  to  ■ 
witness  is  not  reriewable  on  appeal,  where  no  statement  was 
made  as  to  what  the  witness  would  testify  to  in  answer  to  the 
question,     pp.  130,  131. 
Appeal  amd  Errok. — Inttntetum». — Error. — luwdarto  make  instmo- 
tions  a  part  of  the  rbcord  b7  special  ezoeptic«is  written  <m  the 
margin  of  each,  under  ^543  Bums  1901,  thef  must  be  filed  after 
the  ezoeptions  are  reserved,    pp.  131,  ISS. 
Sahb. — Euidenee. — Conflict. — The  fact  that  then  is  no  conflict  in  the 
evidence  on  one  or  more  essential  facta  fomishea  no  ground  for  the 
reversal  of  a  Judgment  in  faTor  of  defendant,  where  there  ia  a 
shup  oonfliot  as  to  oertain  other  facts  which  plaintiff  was  re- 
quired to  establish  before  he  was  entitled  to  »  rerdlot.    p.  ISt. 

From  Whitley  Circuit  Coart ;  J.  W.  Adair,  Judge. 

Action  by  Charfes  N.  WiUiaTOS  against  Grant  Chap- 
man. From  a  judgment  for  defendant,  plaintiff  appeals. 
Tranaferred  from  Appellate  Conrt,  under  §I337u  Baraa 
1901.    Affirmed. 

J.  F.  Carson,  C.  N.  Thompson  and  W.  J.  Taylor,  for 
appellant. 

E,.  K.  Strong,  for  appellee. 

Hablet,  C  J. — A  reversal  of  the  judgment  In  this  case 
is  asked  for  error  of  the  court  in  refusing  a  -witness  in 
appellant's  behalf  to  answer  a  certain  question,  for  errors 
in  refusing  and  in  giving  to  the  jury  certain  instructione, 
and  because  the  verdict  is  not  sustained  by  the  evidence, 
and  is  contrary  to  law. 

1.  The  record  shows  that  appellant  propounded  to  his 
witness  a  question.  Appellee  objected,  and  the  objection 
was  sustained.  This  closed  the  incident.  To  have  made 
the  ruling  available  for  review  on  appeal,  it  was  necessary 
for  appellant  to  have  made  a  statement  of  what  he  could 
and  proposed  to  show  by  the  answer  of  the  witness.    This ' 
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he  did  not  do.  Cincinnati,  etc.,  R.  Co.  v.  Luiea,  112  Ind. 
276 ;  Elliott  v.  Bussell,  92  Ind.  526-530 ;  Louisville,  etc., 
B.  Co.  V.  Smith,  91  Ind.  119;  Breedlove  v.  Breedlove,  27 
Ind.  A|^.  560. 

2.  The  record  further  shows  that:  "Afterward,  on  No- 
vember 22,  1900,  *  •  *  the  following  further  proceedings 
were  had  in  this  cause, to  wit:  *  •  •  Come  now  the  parties 
by  their  attomejB,  *  *  *  and  the  court  now  instruote  the 
jury  in  writing,  which  instructions  are  made  a  part  of  the 
record  without  a  bill  of  exceptions,  each  instruction  having 
written  on  the  margin  Ttefused  and  excepted  to,'  or  'Given 
and  ^cepted  to/  all  signed,  'Joseph  W.  Adair,  judge,.  No- 
vember 22,  1900.' 

"State  of  Indiana,  Whitley  county :  ss.  In  the  Whitley 
Circuit  Court,  November  term,  1900.  Charles  N.  Will- 
iams V.  Grant  ChajMnan.  The  plaintiff  requests  the  court 
to  charge  the  jury  especially  as  follows :"  Next  ensues  six 
propositions,  signed  by  the  plaintiff's  attorney,  and  each 
with  a  marginal  memorandum,  "Befused  and  ex.  to  by  the 
plff.  J.  W.  Adair,  judge.  October  22,  1900."  Next  fol- 
lows, wi^ont  any  sort  of  recital,  what  purports  ta  be  ten 
instructions,  each  with  this  marginal  note,  "Given  and 
excepted  to  by  the  plff.  November  22,  1900.  Josei^  W. 
Adair,  judge." 

Appellee  insiata  that  the  instructions  are  not  in  the  rec- 
ord, because  it  does  not  appear  that  they  were  at  any  time 
filed  as  »part  of  the  proceedings  in  the  cause.  Section  662 
Bums  1901  provides  what  shall  be  deemed  a  part  of  the 
record  on  appeal,  viz. :  "All  proper  entries  made  by  the 
clerk,  and  all  papers  pertaining  to  a  cause,  and  filed 
dierein/'  and  it  is  further  provided  in  clause  6  of  §542, 
aupra,  that:  "All  instructions  given  by  the  court  must  bo 
signed  by  the  judge  and  filed,  together  with  those  asked  for 
hy  the  parties,  as  a  part  of  the  record."  The  filing  note  is 
in  effect  the  court's  seal  of  identity,  by  which  the  paper  or 
document  may  be  certainly  known. 
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It  has  been  held  by  this  court  that  under  the  preeent  code 
there  are  three  ways  of  making  instructiouB  a  part  of  the 
record:  (1)  By  order  of  court;  (2)  by  special  exceptions 
written  on  the, margin  of  each,  signed  by  the  judge,  and 
dated ;  and  (3)  by  a  bill  of  exceptions;  but  in  both  the  first 
two  methods  filing  is  required  by  the  statute  as  a  means  of 
identification.  Ohio,  etc.,  R.  Co.  v.  Dunn,  138  Ind.  18, 
and  cases  cited. 

No  effort  appears  to  have  been  made  to  bring  the  instruc- 
tions into  the  record  by  a  bill  of  exceptions  or  order  of 
court,  but  it  was  obviously  attempted  to  bring  them  in  by 
the  second  of  the  above  methods  (§342  Bums  1901)  ;  but 
because  of  a  failure  of  the  record  to  show  that  they  were 
filed  after  the  exceptions  were  properly  reserved  and  noted, 
under  many  decisions  of  this  court,  we  are  required  to  hold 
that  the  attempt  was  unsuccessful  Riley 'v.  Allen,  154 
Ind.  176;  Thompaon  r.  Thompson,  156  Ind.  276;  Krom 
V.  Vermillion,  143  Ind.  75 ;  Olds  v.  DeckTium,  98  Ind.  162 ; 
Supreme  Lodge,  etc.,  v.  Johnson,  78  Ind.  110. 

3.  The  action  is  founded  upon  a  written  cMitract,  which 
appellee  admits  he  executed,  whereby  appellant  was  em- 
ployed by  appellee  to  procure  a  loan  for  the  latter.  The 
controversy  is  whether,  under  the  contract,  appellant  did 
all  the  things  he  was  required  to  do  before  calling  upon 
appellee  for  performance  on  his  part,  and  whether  appel- 
lant did  not,  after  the  execution  of  the  contract,  change 
his  relation  to  the  transaction  from  that  of  appellee's  agent 
to  a  principal.  On  both  these  latter  propositions  the  evi- 
dence is  conflicting. 

It  is  argued  that  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence,  and  is  contrary  to  law.  When  there  is  a 
conflict  in  the  evidence  on  any  fact  essential  to  recovery, 
we  can  not  disturb  a  judgment  for  the  defendant,  because 
we  can  not  weigh  the  evidence. 

It  is  contended  that  the  verdict  has  no  evidence  in  its 
support,  because  it  is  shown,  without  conflict,  that  appellee 
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executed  the  contract  sued  on,  and  had  notice  of  the  accepts 
ance  of  the  loan  within  the  time  stipulated.  The  position 
is  untenable.  Because  there  appears  no  conflict  in  the  evi- 
dence on  one  or  more  essential  facts  furnishes  no  warrant 
ior  a  reversal,  where,  as  in  this  ease,  there  is  a  sharp  con- 
flict as  to  facts  whldi  the  plaintiff  was  required  to  establish 
before  be  was  entitled  tS  the  verdict. 
Judgment  affirmed. 


RA.STETTER  V.    ReTNOLDS  ET  AL. 
[No.  19,821.    Filed  Vebroarr  26,  ISOS.  ] 

OoNTBACTB.  — Cuitonu  and  Utaga.  —  Evidence.— la  on  action  to  »- 
oorer  the  porohase  price  of  certain  elm  stripe  "ljzlz7  ft.  long," 
<n4ered  Itj  defendant  of  plaintiff,  it  was  proper  to  allege  and 
prove  a  onatom  and  usage  among  Inmbermen  in  the  locality  that 
the  dimensions  of  the  strips  were  to  be  taken  at  the  time  they 
ware  sawed  in  the  green  and  with  knowledge  that  the  strips 
would  shrink  when  dried,    pp.  13^-188. 

GusTOHB  anh  UaiOBs.— Omfrocto.— To  anthOTiee  the  proof  of  a  com- 
mercial luage  or  custom  in  explanation  of  a  contract  it  is  not 
iieoeesai7  that  the  usage  should  have  existed  for  any  oonsiderBble 
length  of  time,  hnt  it  is  snfi^ient  if  It  was  known  to  the  parties 
at  the  time  thej  entered  into  the  contract,    p.  138. 

SAI.XS. — Delivery. — Aoeeptanee. — In  an  action  for  goods  sold  and  de- 
livered, the  seller  is  entitled  to  recover  the  contract  price  if  he 
haa  delivered  tlie  property  to  the  parohaser,  or  done  snch  acts  as 
vested  the  title  in  the  purchaser  if  he  had  accepted  it.    p.  139., 

Odbtoms  and  UsiOKB. — ExtenL — Oommercial  nsages  need  not  be 
coextensive  with  the  State,    p.  I40. 

SiMK.—Eirideau.—ta  an  action  feat  the  purchase  prioe  of  certain 
lumber,  plaintiff  alleged  a  custom  or  usage  among  Imnbeimen 
that  the  dimensions  of  the  lumber  were  to  be  taken  at  the  time 
it  was  sawed,  and  proved  the  same  by  a  number  of  witnesses.  It 
was  also  shown  that  plaintiff  had  sawed  and  shipped  two  car 
loads  of  similar  lumber  to  defendant  prior  to  the  controversy,  and 
al)  were  the  same  thickness  as  the  order  in  this  case,  and  was 
nwed  in  the  green  of  the  dimensions  ordered,  and  accepted  by 
defendant.  Held,  to  support  a  finding  that  the  onstom  was  known 
to  defendant,  pp.  I40,  If!. 
Appbai.  and  Erkob. — taitruetiont. — Joinl  Erceplion. — A.  joint  excep- 
tion to  the  action  of  the  oonrt  in  refosing  to  give  certain  instmc- 
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tiona  is  not  avsilkble  if  anj  one  of  the  instmctiooB  vaa  oonreotl^ 
refused,    p.  I^i- 

From  "Whitley  Circuit  Court;  J.  W.  Adair,  Judge. 

Action  hy  Melvin  E.  Reynolds  and  others  against  Wil* 
11am  0.  Rastetter  for  goods  sold  and  delivered.  From  a 
judgment  for  plamtifis,  defendant  appeals.  Transferred 
from  Appellate  Court,  under  H837u  Burns  1901.  J/- 
firmed. 

Robert  Dreibelbiss,  Allen  Zollars,  C.B.  Wordm  and.R.B'. 
Zollars,  for  appellant. 

WUmer  Leonard  and  Elmer  Leonard,  for  appellees. 

Monks,  J. — This  was  an  action  brought  by  the  appel- 
lees, doing  business  as  partners,  against  the  appellant,  aa 
surviving  partner,  to  recover  judgment  for  goods  sold  and 
delivered  by  appellees  to  appellant's  firm.  A  trial  of  said 
cause  resulted  in  a  verdict  and  judgment  for  appellees. 

The  errors  assigned  and  not  waived  call  in  question  the 
sufficieney  of  the  fourth  paragraph  of  complaint,  the  action 
of  the  court  in  overruling  appellant's  motion  to  strike  out 
parts  of  said  fourth  paragraph  of  complaint,  in  overruling 
ihe  appellant's  motion  for  judgment  in  his  favor  upon  the 
answers  to  the  interrogatories,  notwithstanding  the  general 
verdict,  and  in  overruling  appellant's  motion  for  a  new- 
trial 

The  fonrth  paragraph  of  complaint  alleges  that  the 
appellant  is  the  sole,  surviving  partner  of  the  firm  of  Louis 
Rastetter  &  Son,  and  that  he  has  in  his  hands  suffi- 
cient assets  to  pay  all  partnership  indebtedness,  including 
the  claim  of  appellees;  that  for  many  years  prior  to  Sep- 
tember 25,  1895,  appellees  were  engaged  in  the  business  of 
sawing  elm  strips,  and  the  said  firm  of  Louis  Rastetter  & 
Son,  long  prior  to  the  aforesaid  date,  was  engaged  in  the 
business  of  buying  said  strips.  It  is  further  alleged  that, 
"prior  to  said  date,  a  custom  had  grown  up  among  those 
who  sawed  said  strips  and  those  who  purchased  the  same 
that  the  dimensions  of  said  strips  were  to  be  taken  at  the 
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time  of  sawing  the  same ;  that  orders  therefor  were  given 
with  the  understandiiig  that  the  same  would  be  sawed  in  the 
green  to  the  size  as  ordered,  and  with  the  knowledge  that 
snch  stripe  would  shrink  after  they  were  dried ;  that  this 
custom  was  well  known  to  both  the  plaintiffs  and  said  Lonia 
Rastetter  &  Son;  and  that  the  dealings  had  between  said 
plaintiffs  and  said  Louis  Rastetter  &  Son  were  had  with 
reference  to  said  custom,  and  that  said  custom  became,  and 
■vroB,  a  part  of  the  contract"  entered  into  between  the  par- 
ties. The  order  given  by  said  firm  of  Louis  Rastetter  & 
Son  to  the  appellees  is  then  set  forth  as  follows:  "Ft. 
Wayne,  Ind.,  Sept  25,  1895.  Reynolds  Bros.,  Corunna, 
Ind.  Gentlemen:  In  reply  to  your  inquiry  of  the  24th 
inst.,  to  hand,  will  say  we  are  always  in  the  market  for 
gennine  rock  elm  stripe.  If  x  1  x  7  feet  long,  whidi,  how- 
ever, must  be  sawed  strai^t  grained,  clear,  free  from  knots 
and  other  imperfections,  as  shakes,  bird  pecks,  etc.,  for 
which  we  will  pay  five  cents  per  strip,  f.  o.  b.  this  city. 
If  yon  will  send  the  car  you  have  immediately,  then  advise 
U8  and  oblige,  yours,  etc.,  Louis  Rastetter  &  Son,  by  W.  C. 
Rastetter."  Then  follow  the  allegations  that  said  order 
was  accepted  by  appellees,  and  that  said  strips  were  sawed 
according  to  order,  but  that  appellant's  said  firm  refused  to 
inspect  the  same  at  appellees'  mill  immediately  upon  their 
being  sawed  out,  as  said  firm  had  agreed  and  promised  to 
do,  and  that  subsequently  they  refused  to  accept  the  same, 
for  the  reason  that,  during  the  interim,  the  strips  had 
shmnken,  although  they  well  knew  that  said  shrinkage  was 
to  be  anticipated,  when  they  gave  said  order.  It  was  fur- 
ther alleged  that  said  strips  were  sawed,  sold,  and  delivered 
to  said  firm  of  Louis  Rastetter  &  Son,  at  their  special  in- 
stance and  request,  and  that  they  were  of  the  value  of 
$550.30,  and  that  said  sum  is  now  due  and  wholly  unpaid. 
Wherefore,  eta 

Appellant  unsuccessfully  moved  to  strike  from  this  par- 
agraph so  much  thereof  as  pertained  to  the  custom  alleged 
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to  eziBt  in  buBiness  of  the  nature  of  that  out  of  which  thia 
transaction  arose.  Hi8  demurrer  to  said  paragraph  for  want 
of  facts  was  also  overruled  by  the  court.  Appellant  ineists 
that  there  was  a  contract  between  the  parties  in  thia  case 
which  was  entirely  clear  and  free  from  ambiguities,  not 
subject  to  be  varied  by  parol  proof  of  custom  or  usage 
,  alleged  to  have  existed  in  such  business^  and  that,  there- 
fore, it  was  not  proper  for  the  appellees  in  Uieir  complaint 
to  allege,  and  by  their  evidence  to  prove,  a  usage  intended 
to  be  explanatory  of  the  language  of  appellant's  order. 

Common  terms,  however,  may,  in  a  particular  busineas 
or  trade,  acquire  a  peculiar  and  different  signification  from 
that  generally  given  to  them.  It  is  perfectly  well  settled 
that  when  parties  enter  into  a  contract  with  reference  to  a 
particular  businesB  or  trade  they  are  presumed  to  have  con- 
tracted with  reference  to  any  usages  of  that  business  or 
trade,  and  their  contracts  are  to  be  interpreted  consistently 
with  such  usage.  Peculiar  expressions  are  to  be  given 
that  meaning  which  they  have  acquired  in  such  business  by 
common  usage,  unless,  by  the  express  terms  of  the  contract, 
the  usage  is  excluded,  or  is  inconsistent  with  the  contract. 
Van  Camp  Packing  Co.  v.  Eartman,  126  Ind.  177,  179; 
Lyon  V.  Lenon,  106  Ind.  567,  572  j  Momirigslar  v.  C«n- 
ningham,  110  Ind.  328,  334,  59  Am.  Rep.  211;  pToiher 
V.  Ross,  17  Ind.  495;  Hibler  v.  McCartney.  31  AU.  501, 
506 ;  Lowe  v.  Lehman,  15  Ohio  St.  179 ;  Dwyer  v.  City  of 
Brenham,  70  Tex.  30,  7  S.  W.  598 ;  Guntker  v.  Alwell,  19 
Md.  157 ;  First  Nat.  Batik  v.  Fisfce,  133  Pa.  St.  241,  242, 
19  Atl.  554,  7  L.  R.  A.  209,  19  Am.  St.  635;  27  Am.  & 
Eng.  Ency.  Law,  809-815 ;  Clarke's  Browne  on  Usages  and 
Customs,  §§41,  42;  Lawaon,  Usages  and  Customs,  §§17, 
24;  Beach,  Contracts,  §§581,  747,  758,  1746.  It  ap- 
pears from  the  allegations  of  said  fourth  paragraph 
that  said  strips  were  sawed  in  the  green  of  the  dimen- 
sions named  in  said  order,  and  that  if  they  had  been 
delivered  at  that  time  they  would  have  been  of  the  proper 
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size;  that  the  delay  in  the  delivery  of  said  strips  was  caused 
by  appellant's  failure  to  send  to  appellees'  mill  a  man  tc 
inspect  and  measure  the  same  at  the  time  they  were  sawed ; 
that  during  the  time  of  this  delay  the  strips  shrunk  so  that 
when  delivered  they  were  not  of  the  dimensions  named  in 
the  order.  It  is  clear,  therefore,  that  the  usage  is  not  set 
up  in  said  paragraph  to  contradict  or  nullify  the  contract, 
but  to  explain  and  show  what  contract  the  parties  made. 

Contracts  of  the  kind  here  involved  may,  on  their  face^ 
seem  clear,  but  in  the  particular  instance,  in  connection 
with  the  business  to  which  theyv  pertain,  be  ambiguous. 
Thus,  in  HibUr  v.  McCartney,  supra,  it  was  permitted  to 
be  explained  that  the  expression  "dangers  of  the  river"  used 
in  a  bill  of  lading,  really  by  the  usage  of  the  business, 
included  also  dangers  by  fire.  In  Soulier  v,  KelUrman, 
18  Mo.  50ft,  the  contract  called  for  the  sale  of  shingles  at 
a  certain  price  per  thousand,  a  perfectly  clear  expression . 
ordinarily  and  abstractly  considered ;  yet  it  was  held  com- 
petent to  show  that  by  the  usage  of  the  business  two  bunches 
of  shingles  of  certain  dimensions,  regardless  of  the  number 
of  shingles  actually  contained  in  the  bunches,  constituted 
a  thousand,  and  that  a  delivery  upon  such  a  basis  was  within 
the  terms  of  the  contract.  In  the  English  case  of  Smith 
T.  WUson,  3  Bam.  &  Ad.  728,  the  contract  of  sale  called 
for  1,000  rabbits,  yet  the  purchaser  was  permitted  to  insist 
upon  a  delivery  of  1,200  rabbits,  in  virtue  of  a  usage  of 
•  that  trade  by  which  1,000  rabbits  had  come  to  mean  100 
dozen,  or  1,200  rabbits.  So,  in  a  contract  for  the  furnishing 
and  laying  of  'bricks  at  so  much  per  thousand,  it  was  per- 
mitted to  be  shown  that  the  expression  "per  thousand"  in 
that  business  really  meant  a  portion  of  the  completed  build- 
ing, of  certain  dimensions,  without  reference  to  the  actual 
number  of  bricks  therein  contained.  Lowe  v.  Lehman,  15 
Ohio  St.  179.  See,  also,  Humphreysville  Copper  Co.  v. 
Vermont  Copper,  etc.,  Co.,  33  Vt.  92;  Dwyer  v.  City  of 
BrerAam.  70  Tex.  30,  7  S.  W.  598;  Wilcox  v.  Wood,  9 
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Wend.  346;  QurUher  v.  AtiveU,  19  Md.  157;  Lawrence  v. 
Gallagher,  42  N".  Y.  Super.  Ct.  309.  In  Walls  v.  Bailey, 
49  N.  Y.  464,  10  Am.  Rep.  407,  a  written  contract  pro- 
vided that  the  plastering  of  a  house  was  to  be  done  at  a  fixed 
price  per  square  yard,  and  it  was  held  competent  to  show 
that  it  was  the  usage  of  plasterers  in  that  particular  place 
to  measure  the  full  surface  of  the  walls,  without  deductions 
for  doors,  windows,  etc. 

In  Barton  v.  McKelway,  22  N.  J.  L.  165,  a  contract  for 
the  delivery  of  certain  trees  from  a  nursery  provided  that 
the  trees  were  to  be  not  less  than  one  foot  high.  The  dis- 
pute was  as  to  the  measurement,  and  evidence  was  held  com- 
petent of  a  usage  in  the  trade  to  measure  only  to  the  top  of 
the  ripe,  hard  wood,  and  not  to  the  top  of  the  tree.  See, 
also,  Hinton  v.  Locke,  5  Hill  (N.  Y.)  437;  Wilcox  v. 
Wood,  supra;  Ford  v.  Tirrell,  9  Gray  401,  69  Am.  Dec 
297 ;  Momingdar  v.  Cunniagliam,  110  Ind.  328,  334,  335, 
59  Am.  Rep.  211. 

It  is  objected  that  said  fourth  paragrai:^  does  not  show 
that  the  usage  had  existed  for  any  considerable  length  of 
time.  It  is  not  necessary  that  a  usage  should  have  existed 
from  time  immemorial,  or  that  it  should  have  existed  for 
any  considerable  length  of  time ;  it  is  sufficient  if  it  were 
known  to  the  parties  at  tiie  time  they  entered  into  the  con- 
tract, Lawson,  Usages  and  Customs,  §17;  Clark,  Con- 
tracts, 583,  584;  Momingstar  v.  Cunningham,  supra;  Cha- 
teaugay,  etc..  Iron  Co.  v.  Blake,  144  U.  S.  476,  486,  12 
Sup.  Ct  731,  36  L.  Ed.  510 ;  Patterson  v.  Crowther.  70 
Md.  124,  130,  16  Atl  531;  Thompson  v.  Hamilton,  12 
Pick.  425,  23  Am.  Dec.  619.  It  is  directly  alleged  in  said 
fonrth  paragraph,  "That  this  custom  was  well  known  to 
hoik  the  plaintiffs  and  said  Louis  Rastetter  &  Son,"  and 
that  the  dealings  between  the  parties  -were  had  with  refer- 
ence to  this  custom.  It  is  evident,  therefore,  that  the  court 
did  not  err  in  overruling  the  motion    to  strike  out     For 
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the  same  reason  said  paragraph  waa  sufBcieDt  as  against 
appellant's  demurrer  for  want  of  facta. 

In  support  of  his  sixth  assignment  of  error,  that  the  conrt 
erred  in  overmling  appellant's  motion  for  judgment  upon 
the  answers  to  the  interrogatories,  notwithstanding  the  gen- 
eral verdict,  it  is  urged  by  counsel  for  appellant  that  said 
fonrth  paragraph,  and,  indeed,  the  entire  complaint,  pro- 
ceeds upon  the  theory  of  an  action  for  goods  sold  and  deliv- 
ered, while  tie  answers  of  the  jury  to  the  interrogatories 
submitted  by  appellant  clearly  show  tJiat  appellant's  firm 
never,  at  any  time,  accepted  the  goods  in  question,  that  the 
action  for  goods  sold  and  delivered  can  be  maintained  only 
by  showing  an  acceptance,  and  that,  upon  the  familiar  prin- 
ciple that  the  plaintiff  must  recover  upon  the  theory  of  hia 
complaint,  or  not  at  all,  the  appellant  was  entitled  to  jadg- 
ntent  fapon  the  answers  to  the  interrogatories,  notwithp 
standing  the  general  verdict.  While  tiiere  is  not  a  una- 
nimity of  judicial  opinion  upon  the  question  of  acceptance 
of  the  goods  sold  in  an  action  such  as  this,  we  think  the 
rule  established  by  the  better  reason  is  that,  in  an  action 
for  goods  sold  and  delivered,  the  seller  is  entitled  to 
recover  the  contract  price  if  he  has  delivered  the  projwrty 
to  the  purchaser,  or  done  such  acts  as  vested  the  title  in 
the  purchaser,  or  would  have  vested  the  title  in  him  if 
he  had  accepted  it  Dwiggine  v.  Clark,  94  Ind.  49,  48 
Am.  Rep.  140 ;  Pittsburgh,  etc.,  R.  Co.  v.  Eeck,  50  Ind. 
303,  19  Am.  Rep.  713;  Neal  v.  Shewalter,  5  Ind.  App. 
147,  153;  Gardner  V.  Caylor,  24  Ind.  App.  521,  526,  527; 
Ballentine  v,  Robinson,  46  Pa.  St.  177;  Adama,  Cases  on 
Sales,  25;  Bement  v.  Smith,  15  Wend.  493;  Nichols  v. 
Morse,  100  Mass.  523;  Rodman  v.  Guilford,  112  Mass. 
405;  McLean,  v.  Richardson,  127  Mass.  339;  Myer  v, 
Tighe,  151  Mass.  354,  24  N.  E.  49;  8mUh  v.  Edwards, 
156  Mass.  221,  30  N.  E.  1017;  White  v.  Solomon, 
164  Mass.  516,  42  N.  E.  104,  30  L.  E.  A.  537;  Nem 
England,  etc.,  Co.  v.  Standard  Worsted  Co.,  165  Mass.  328, 
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43  N.  E.  112,  52  Am.  St,  516;  BaHon  v.  McKelway,  22 
N.  J.  L.  165;  Fox  v.  Utter.  6  Wash.  299,  33  Pac.  354; 
Schneider  v.  Oregon,  etc.,  R.  Co.,  20  Ore.  172,  25  Pac 
391;  Brigham  v.  Hibbard.  28  Ore.  886,  43  Pac  383; 
OzarJc  Lmnber  Co.  v.  Chicago  Lumber  Co.,  51  Ma  App^ 
555 ;  Izett  v.  Stetson,  etc.,  Co.,  22  Wash.  300,  60  Pac 
1128;  Hatch  v.  Oil  Co.,  100  U.  S.  124,  134,  135;  Shaw- 
han  V.  Van  Nest,  25  Ohio  St.  490,  18  Am.  Rep.  313,  15 
Am.  Law  Reg.  (N.  S.)  153,  and  note,  p.  160  et  seq.;  Hen- 
ing  V.  Powell.  33  Mo.  468  ;  Dustan  v.  McAndrew,  44  N.  T. 
72 ;  White  v.  Harvey,  85  Me.  212,  27  AtL  106 ;  Benjamin, 
Sales  (Bennett's  7th  ed.).  Am.  note,  736 ;  Tiedeman,  Sales, 
§112;  Usher,  Sales,  §415;  Mechem,  Sales,  §§76Y,  1618, 
1662. 

It  is  also  contended  that  the  usage  must  have  existed 
throughout  the  State,  while  the  answers  to  the  intern^to- 
riea  show  that  the  alleged  usage  prevailed  in  northern  In- 
diana only.  It  is  perfectly  well  settled  that  commercial 
usages  need  not  be  coextensive  with  the  State.  Harper  v. 
Pound,  10  Ind,  32,  36;  Orant  v.  Lexington,  etc.,  Ins.  Co., 
5  Ind.  23,  61  Am.  Dec  74;  Speara  v.  Ward,  48  Ind.  541; 
545;  Cox  v.  O'Riley,  i  Ind.  368,  373,  58  Am.  Dec  633; 
Momingstar  v.  Cunningham,  110  Ind.  328,  334,  59  Am. 
Rep.  211 ;  Fulton  Im.  Co.  v.  Milner,  etc.,  Co.,  23  Ala.  420, 
427,  428.  Even  the  usage  of  a  particular  person  or  firm 
may  enter  into  and  become  a  part  of  a  contract  with  such 
person  or  firm,  if  it  be  known  to  the  other  contracting  party. 
Momingstar  v.  Cunningham,  supra;  Hursh  v.  North,  40 
Pa.  St.  241,  243;  Fulton  Ins.  Co.  v.  Milner.  etc.,  Co., 
supra;  La*8on,  Usages  and  Customs,  §17;  Clark,  Con- 
tracts, 583,  584. 

It  is  next  insisted  by  appellant  that  there  was  no  evidence 
proving  that  the  usage  alleged  was  known  to  appellant's  firm. 
Several  witnesses  by  their  testimony  supported  the  allega- 
tions of  the  fourth  paragraph  of  complaint  In  regard  to  the 
usage  amonj:  sawmill  men  and  those  dealing  with  them.     It 
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also  appears  that  appellees  had  sawed  and  shipped  two  car 
loads  of  rock  elm  strips  on  orders  from  appellant  before  the 
one  in  controversy  here ;  that  one  ear  load  was  shipped  to  ap- 
pellant's firm  in  April,  1895,  and  the  otjier  in  July,  1895; 
that  said  strips  were  ordered  seven  and  eight  feet  long  and 
all  were  the  same  thickness  and  width  as  in  the  ordef  in  thia 
case.  Said  stripe  were,  in  conformity  with  said  usage, 
sawed  in  the  green,  of  the  dimensions  ordered,  and  were 
accepted  by  appellant's  firm.  Under  these  circumetaScas 
we  can  not  say  that  the  verdict  of  the  jury  was  not,  as  to 
the  question  mentioned  by  appellant,  sustained  by  sufficient 
evidence. 

Appellant  complains  of  the  refusal  of  the  court  to  give 
the  instructions  requested  by  him.  Appellant's  exception 
to  this  action  of  the  court  was  joint  as  to  all  of  the  instruo- 
tions  so  refused,  and,  under  a  well  settled  rule,  is  not  availa- 
ble if  any  one  of  said  instructions  was  correctly  refused. 
Ewbank's  Manual,  §28.  As  some  of  said  instructions  were 
correctly  refused,  said  exception  is  not  available. 

Other  objections  are  urged  under  the  motion  for  a  new 
trial ;  but,  so  far  as  material,  they  are  founded  upon  propo- 
sitions already  considered  and  determined  against  appel- 
lant.   Judgment  affirmed. 


Smith  et  ai..  v.  American  Cetstal  Monument 
Company  et  al. 

(No.  19,917.    Filed  Novemb^  25,  1902.    Motion  to  ninatate  over- 
ruled FeliraaiT  SG,  IMS.] 

ApraAi-— From  Appellate  Cbwrt.— Jiword.— ^jjldowfl.— -In  an  Appeal 
from  the  Appellate  to  the  Sapreme  Oonrt,  on  the  gronnd  that  the 
amount  in  coatroversj  exceeds  |B,000,  an  affidavit  aa  to  the 
amount  in  controversy,  which  was  filed  in  the  Appellate  Oonrt, 
is  no  part  of  the  record  and  will  not  be  considered,    pp.  14s,  IfS. 

B^XE. — From  Appellate  Onert. — Jurisdicfion  of  Supreme  Gnat, — Amount 
in  QmtroveTty.—TJuAfst  {10,  olanse  8  of  the  oot  of  IBOl  (Acts  1901, 
666),  providing  for  appeals  from  Appellate  to  Snprome  Court  In 
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oert»in  oaees,  th«  w«cdB  "tunonnt  ia  oontroreny"  refer  only  to 
money  deinanda  uid  money  jadgmenti.    p.  I4S. 

From  Hamilton  Circait  Court;  J.  F.  Neat,  Judge. 

Suit  by  Heniy  R.  Smith  and  others  against  American 
CrjBtal  Monument  Company  and  others.  From  a  judg- 
ment for  defendants,  plaintiffi  appealed  to  Appellate 
Court,  where  the  judgment  of  trial  court  was  affirmed 
(29  Ind.  App.  SOS).  Appealed  to  Supreme  Court,  under 
clanse  8  of  §1387j  Burns  1901.    Appeal  dismissed. 

S.  It.  Unger,  for  appellants.  • 

7.  W.  Chnstian,  W.  S.  Christian,  and  S.  E.  Cloe,  for  ap- 
pellees. 

Hadley,  C.  J. — Appellants,  plaintiffs  below,  having 
been  unsuccessful  in  both  the  circuit  and  the  Appellate 
Court,  prosecute  the  appeal.  The  governing  statute  is  in 
these  words :  "The  jurisdiction  of  the  Appellate  Court  shall 
be  final,  except  under  the  following  conditions ;  •  *  • 
(3)  In  any  case  decided  by  either  of  said  divisions  of  the 
Appellate  Court  any  losing  party  shall  have  the  right  to 
appeal  to  the  Supreme  Court,  only  when  the  amount  in  con- 
troversy, exclusive  of  costs  and  interest  on  the  judgment  of 
the  trial  court,  exceeds  $6,000."  Acts  IftOl,  p.  565,  §10, 
§1337j  Bums  1901. 

Accompanying  the  record  ia  the  affidavit  of  an  attorney 
for  the  appellants,  to  the  effect  that  the  amount  in  contro- 
versy, exclusive  of  interest  and  costs,  exceeds  $6,000.  The 
complaint  npon  which  the  case  was  tried  is  in  two  para- 
grajiis.  The  first  seeks  and  prays  specific  performance, 
possession  of  real  estate,  and  the  quieting  of  title,  but  asks 
no  money  judgment  The  second  prays  judgment  for  po* 
session  of  real  estate  and  for  $1,000  as  damages  for  with- 
holding the  same.  Neither  paragraph  discloses  the  value 
of  the  land  sought  to  be  recovered.  We  are  thus  called 
upon  to  decide  what  ie  meant  by  the  term  "amount  in  con- 
troversy," as  employed  in  the  statute.    It  is  plain  that  the 
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statnto  makes  the  jurisdiction  of  this  court  depend  upon 
the  existence  of  a  particular  fact,  to  wit,  that  the  arnoont 
in  controversy  shall  exceed  $6,000,  and  it  is  also  plain  that 
this  jurisdictional  fact  must  appear  affirmatively  from  the 
record.  We  have  no  power  to  entertain  an  issue  presented 
in  this  court  for  the  first  time,  and  receive  extrinsic  evi- 
dence to  ascertain  whether  ws  may  or  not  proceed  to  deter- 
mine the  appeaL  Under  the  act  of  1901,  of  which  the  sec- 
tion quoted  is  a  part,  appeals  from  the  Appellate  Court  to 
thia  court  as  of  right  are  limited  to  the  class  of  cases  therein 
specified ;  and  it  is  the  settled  rule — certainly  in  thia  State 
— that  where  the  law  expressly  limits  jurisdiction  the  record 
must  show  npon  its  face  that  the  case  ia  within  the  limita- 
tion, or  the  court  will  have  no  power  to  act  Jolly  v.  Oher- 
ing,  40  Ind.  139 ;  Newman  v.  Manning,  89  Ind.  422 ;  WH- 
Jcinson  v.  Moore,  79  Ind.  397,  400 ;  Claybom  v.  Tompkins, 
141  Ind.  19,  22;  Davenport  Mills  Co.  v.  Chambers,  146 
Ind.  156,  159.  This  record  does  not  show  this  case  to  be 
within  the  appealable  class:  (1)  Because  we  can  not 
accept  the  affidavit  as  evidence  of  the  amount  in  contro- 
veray,  and  (2)  if  we  could  accept  it  as  evidence  of  the 
value  of  the  land  sued  for,  it  would  not  sustain  the  appeaL 
The  language  of  the  statute  is  "when  the  amount  in  con- 
troversy, exclusive  of  interest  on  the  judgment  of  the  trial 
court."  Both  phrases,  "amount  in  (wntroversy"  and  "inter- 
est on  the  judgment,"  import  a  controversy  measurable  in  a 
sum  of  money,  and  can  refer  to  money  judgments  only. 
These  terms  applied  to  controversies  and  judgments  relat- 
ing to  the  possession  and  ownership  of  property  would  be 
meaningless.  As  here,  the  gravamen  of  the  action  is  for  the 
recoveiy  of  land,  with  iucidental  damages  for  its  detention ; 
and  it  is  the  ownership  of  the  land — the  right  of  possession 
to  the  thing  itself,  and  not  its  value — that  is  in  contro- 
versy. We  are  therefore  constrained  to  hold  that  money 
demands  Snd  money  judgments  only  exceeding  $6,000  are 
appealable  to  this  court  under  the  third  clause  of  said  §10, 
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aupra,  and  that  all  final  decrees  and  judgments  involving 
ownership  or  right  of  poasession  to  property,  unaccom- 
panied by  a  bona  fide  demand,  where  the  plaintiff  appeals, 
or  a  money  judgment  for  more  than  $6,000  where  the 
defendant  appeals,  are  reviewable  by  this  court  under  clause 
3  of  said  §10,  »upra,  and  not  otherwise. 

It  nuy  be  said  that  when  a  plaintiff  sues  to  recover 
money,  and  the  defendant  denies  his  right  to  recover  any 
amount,  then,  on  appeal  by  an  unsuccessful  plaintiff,  the 
amount  demanded  in  good  faith  is  the  amount  in  c(Hitn>> 
versy;  but,  when  there  has  been  a  partial  recovery,  on 
appeal  by  the  defendant  the  amount  of  the  judgment  is  tho 
amount  in  controversy,  Morton  Qravel  Bond  Co.  v.  Wy- 
Bong,  51  lud.  4. 

Appeal  dismissed. 


1^1*        Stoy,  Administrator,  v.  The  Louisville,  Evans- 

iw_w[  VILLE  AND  ST.  LoUI3   CONSOLIDATED 

"wtal  Eailroad  Company  et  al. 

|i«s  223  [No.  ie,908.    Filed  Febnuurf  26,  1908.] 

TbiaIi. — Verdiii. — Aitruiert  to  rnlerrogalorwi. — A  motioD  for  ^dgment 
on  Um  amweni  to  the  interrogatories  notwithstandiiig  the  general 
veidiot  ahonld  be  refnsed,  nnleas  the  antagonlatn  between  the 
verdict  and  the  anawen  is  Bnch,  on  the  face  of  the  record,  as  to 
be  beyond  the  powibUity  of  being  removed  by  anj  evidence 
lefcitimately  odmiasible  under  the  imnee.  p.  148. 
RuutOADB. — Crotiingi. — OoTttributory  Negligence. — The  role  leqniring 
a  traveler  approaching  a  railroad  croaaing  to  look  and  listen  can 
not  be  treated  aa  an  u'bitmiy  atandard  of  care,  to  be  inflex- 
ibly applied  by  the  oonrta  in  all  caaea,  and  the  mling  of  the 
oonrt  in  rendering  Jndgmeiit  for  the  defendant  on  anawera  to 
tnteiTogatoriea,  notwithatanding  the  general  verdict,  in  an 
action  agalnat  a  railroad  company  for  the  death  of  pIaintiff*B 
decedent,  on  the  ground  that  the  interrogatories  failed  to 
ahovr  that  decedent  who  was  oroaaing  a  aide-track  on  which  de- 
tached freigbt-oara  were  atanding,  in  order  to  board  defendant's 
paaaenger- train,  did  not  look  in  the  direction  of  an  engine  atuid- 
ing  on  the  side-track  which  moved  the  dead  cars  and  killed  dece- 
dent, waa  (OToneons.    pp.  I4S-ISS. 
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From  Floyd  CSrcait  Conrt;  W.  C.  Vu,  Judge. 

Action  by  Lewis  B.  8toy,  administrator  of  the  estate  of 
Haymond  P.  8toy,  deceased,  against  the  LouisTille, 
Evaneville  tt  St.  Louis  Consolidated  Railroad  Oompanj 
and  its  receiver.  From  a  judgment  for  defendants  on 
answers  to  interrogatories,  notwithstanding  the  general 
verdict,  plaintiff  appeals.  Transferred  from  Appellate 
Court,  under  §1337u  Burns  1901.    Reversed. 

H.  M.  IhwUngy  E.  B.  Stotaenburg  and  J.  S.  Weathers, 
for  appellant. 

A.  P.  Humphrey,  J.  D.  'Welman,  C  L.  Jewett  and  H. 
E.  JetDdt,  for  appellees. 

GiLLETT,  J. — Appellant  instituted  this  action  against 
said  company  and  its  receiver  for  the  alleged  wrongful 
killing  of  appellant's  decedent,  Raymond  P.  Stoj.  The 
canse  was  put  at  issue,  and  a  trial  resulted  in  a  verdict  for 
appellant.  In  connection  with  the  verdict,  the  jury  an- 
swered forty-six  interrogatoriea.  Appellees  moved  for  a 
judgment  in  their  favor  upon  the  answers  to  interrogato- 
ries. This  motion  the  trial  court  sustained,  over  appel- 
lant's exception,  and  rendered  judgment  in  Tavor  of  appel- 
lees. Whedier  this  ruling  was  proper  is  the  sole  question 
that  is  presented  for  our  consideration,  and  this  question 
is  still  further  narrowed  hj  the  admission  of  counsel  for 
appellees  that  the  ruling. can  only  he  upheld  on  the  theoiy 
that  the  answers  to  the  intfflT<^tories  disclose  that  said 
decedent  Stoy  was  guilty  of  contributory  n^ligence. 

The  answers  to  the  interrogatories  reveal  the  following 
facts:  Just  before  his  death,  on  the  afternoon  of  March  1, 
1898,  said  Stoy  was  proceeding  south,  at  a  brisk  pace,  along 
the  east  sidewalk  of  a  public  street  in  the  village  of  Birds^ 
eye,  for  the  purpose  of  taking  an  east  hound  passenger  train 
diat  was  then  approaching  said  company's  station  in  said 
villaga  Said  station  was  situated  immediately  south  of  the 
Vol.  160—10 
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main  track  of  said  railway  and  immediately  east  of  said 
street.  It  vhb  ceceasary  for  Stoj  to  pass  over  a  aide-track, 
that  was  a  few  feet  north  of  said  main  tracks  to  reach  said 
main  track  and  said  station.  Thne  were  some  detached 
freight-cars  standing  on  said  aide-track  just  west  of  said 
street,  and  there  were  also  some  detached  freight-cars  stand- 
ing on  said  side-track  east  of  and  near  said  street.  A  short 
distance  beyond  said  last  mentioned  cars  were  some  twenty 
freight-cars,  with  a  locomotive  attached  to  the  east  end 
thereof.  The  engineer  of  said  freight-train  backed  the 
same  up,  upon  the  passenger-train  approaching  the  station, 
presumably  to  get  the  locomotive  and  forward  cars  far 
enotigh  into  the  siding  so  that  the  passenger-train  could  pass 
after  it  left  the  station.  In  closing  Up  said  freight-train, 
the  detadied  cars  to  the  east  of  the  crossing  were  moved 
west  at  B  rate  of  speed  equal  to  three  miles  jwr  hour,  and,  as 
Stoy  wte  at  that  moment  upon  the  crossing,  he  was  knocked 
down  by  flie  rear  car  and  killed.  But  a  few  moments 
before  Stoy  had  been  in  the  back  part  of  a  store  that  was 
on  the  east  side  of  said  street,  and  twenty-six  feet  north  of 
the  siding.  On  hearing  the  train,  he  passed  hurriedly 
throu^  the  store,  turned  south  when  he  reached  the  side* 
walk,  and  proceeded  towards  the  station.  Stoy  had  been 
in  the  village  frequently,  and  was  familiar  with  the  tracks 
at  that  point  and  with  the  vicinjfy  generally.  On  the  side- 
walk, just  south  of  the  store,  it  was  possible  to  see  for  180 
feet  east  along  the  siding;  at  a  point  half  way  to  the  cross- 
ing it  was  possible  to  look  east  along  the  siding  300  feet; 
and  just  north  of  the  siding  it  was  possible  to  see  a  train 
approaching  on  the  siding  from  the  east  if  it  was  within 
400  feet  Our  knowledge  of  what  Stoy  actually  did  in  the 
matter  of  looking  is  limited  to  the  answers  to  interrogato- 
ries forty  and  forty-four.  These  interrogatories  and  their 
respective  answers  are  as  follows:  "(40)  Did  said  Ray- 
mond P.  Stoy  turn  his  face  sideways  as  he  approached  said 
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croseiug,  looking  to  the  soutliwest — towards  said  passengei^ 
train  t  A.  Yes.  "(44)  Did  aaid  Baymond  P.  Stoy,  from 
the  time  he  left  Wells'  store  until  he  got  on  the  siding,  look 
east  on  said  side-track  in  the  direction  of  the  frei^t-train 
and  dead  cars }    A.  No." 

So  much  of  the  complaint  &b  is  material  to  the  question 
presented  is  as  follows:  "That  on  &&  day  aforesaid  die 
said  Raymond  F.  Stoy,  having  had  business  in  that  part  of 
the  said  town  of  Birdseye  north  of  said  tracks,  shortly  be- 
fore the  time  for  the  departure  of  the  passenger-train  of  the 
defendants  over  said  railroad  for  the  said  city^  of  New 
Albany,  proceeded  along  the  street  and  public  way  whieh 
led  to  said  platform  and  station,  for  the  purpose  of  being 
transported  as  a  passenger  by  the  defendant  oh  its  passen- 
ger-train from  said  town  of  Birdseye  to  the  city  of  New 
Albany;  that  at  the  time  the  said  Raymond  P.  Stoy  ap- 
proached the  said  side-track  and  switch  to  cross  the  same, 
as  he  was  compelled  to  do  to  reach  said  platform  and  sta- 
tion, four  freight-cars,  detached  from  a  train  and  engine, 
were  standing  on  said  aide-track  and  switch  a  short  dis- 
tance eastward  from  the  street  and  crossing  on,  over,  and 
along  which  the  said  Raymond  P.  Stoy  was  then  and  there 
carefully  walking  to  reach  said  platform  and  station,  to  be 
carried  as  a  passenger  by  the  defendants ;  that  some  thirty 
feet  eastward  from  the  east  end  of  the  standing  car  farthest 
from  said  crossing  was  a  long  freigbt-train  of  the  deieoA- 
ant;  that  just  as  the  said  Raymond  V.  Stoy  was  passing 
over  the  said  side-track  and  switch,  the  defendants,  by  their 
servants  and  agents  in  charge  of  said  freight-train,  n^li- 
gently  and  wrongfully  caused  said  freight-train  to  be  sud- 
denly and  violently  run  backward  against  said  detached 
cars  so  standing  on  said  side-track  and  switch,  without 
signal  or  warning  of  any  kind,  so  that  the  said  Raymond 
P.  Stoy  was,  without  fault  on  his  part,  and  soldy  by 
reason  of  the  carelessness  and  negligence  of  the  ( 
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ants,  struck  by  said  standing  car  so  put  in  motion,  knocked 
down,  draped,  wounded,  bruised,  cut,  run  over,  and 
killed." 

The  general  verdict  necessarily  covers  the  whole  issue^ 
and  solves  every  material  question  against  the  party  against 
whom  the  verdict  is  rendered.  The  motion  for  judgment 
on  the  answers  to  interrogatories,  notwithstanding  the 
general  verdict,  should  be  refused,  unless  the  antagonism 
between  the  verdict  and  the  answers  to  interrogatories  is 
such,  on  the  face  of  the  record,  as  to  be  beyond  the  possi- 
bility of  being  removed  by  any  evidence  le^timately  admis- 
sible under  the  issues.  McCoy  v.  Eokomo  B,,  etc,  Co., 
158  Ind.  '662,  and  cases  there  cited. 

The  forty-fourth  interrogatory  is  ambiguous,  and  tiie 
jury  may  have  construed  it  as  calling  for  an  answer  aa  to 
whether  Stoy  looked  to  the  east  on  said  side-track  during 
the  whole  of  the  time  in  which  he  was  passing  from  the 
store  to  the  crossing ;  but  in  any  event  it  does  not  preclude 
the  idea  that  he  looked  as  soon  as  he  reached  the  southwest 
comer  of  said  store.  Especially  does  the  answer  to  the  said 
interrogatory  fail  to  show  that  his  face  was  not  so  inclined, 
even  if  he  did  not  distinctively  "look  east,"  that  the  de- 
tached cars  to  the  east  of  the  crossing  were  wholly  within 
his  field  of  vision. 

As  shown,  the  complaint  avers  that  said  detached  cars 
were  standing  "a  short  distance  eastward  from  the  street." 
The  complaint  warranted  evidence  that  the  car  nearest  the 
street  was  standing  very  near  said  street,  and  that  the 
impact  of  the  train  suddenly  caused  it  to  move  over  said 
crossing.  The  question  before  us  is  not  whether  the  jury 
should  have  acquitted  Stoy  of  contributory  fault  in  view  of 
the  evidence,  but  whether  the  answers  to  the  interrogatories 
on  their  face  show,  in  view  of  the  issues,  that  such  a  con- 
clusion ou^t  not  to  have,  been  reached. 

We  do  not  place  much  stress  upon  the  ambiguity  of  the 
for^-fourth  interrogatory,  because  the  answers  to  other 
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interrogatories  probably  Bhow  that  the  decedent  might  have 
seen  the  approaching  train.  If  the  rule  is  to  be  applied 
that  is  annonnced  in  many  of  our  crossing  cases,  that,  if  a 
traveler  has  an  opportunity  to  see,  it  must  be  presumed  that 
lie  either  saw,  or  was  heedless  of  the  danger,  then  it  would 
be  immaterial  whether  the  decedent  looked  or  not.  But  the 
question  arises,  is  this  a  case  where  it  can  be  declared,  as  a 
matter  of  law,  that  the  decedent  was  bound  to  look  as  far 
east  along  the  side-track  as  bis  vision  permitted  t 

The  look-and-listen  rule  can  not  be  treated  as  an  arbitrary 
standard  of  care  to  be  inflexibly  applied  by  the  courts  in  all 
cases.  Wood,  Railroads  (2d  ed.),  §323.  As  applied  to 
ordinary  grade  crossings,  the  danger  is  bo  great  that  the 
courts  declare  the  quantum  of  care  required  as  a  matter  of 
law.  This  case,  however,  is  not  within  the  general  rule. 
McWUliains  v.  Detroit,  etc.,  Co.,  31  Mich.  274 ;  Rohinaon 
V.  Western  Pae.  R.  Co.,  48  CaL  409 ;  Pannell  v.  Nashville, 
tic,  R.  Co.,  97  Ala.  298,  12  South.  236 ;  Cleveland,  etc.. 
R.  Co.  V.  Penkeih,  27  Ind.  App.  210 ;  French  v.  Taunton 
Branch  Railroad,  116  Mass.  537;  Bonnell  v.  Delaware, 
etc.,  R.  Co.,  39  N.  J.  L.  189 ;  Ferguson  v.  Wisconsin  Cent. 
B.  Co.,  63  Wis.  145,  23  N.  W.  123. 

The  McWilliams  case  was  a  suit  for  wrongfully  killing 
one  GumbletoiL  As  he  was  proceeding  along  a  sidewalk  on 
a  public  street  and  crossing  a  side-track  or  spur,  a  f  rei^t^ 
Mr  was  suddenly  moved  backward,  and  he  was  crushed  be- 
tveen  the  ear  and  a  fence  along  the  side  of  the  street.  The 
trial  court  directed  a  verdict  for  the  defendant.  The  cause 
was  reversed,  Campbell,  J.,  for  the  court,  saying:  'TVe 
have  found  no  evidence  of  negligence  in  Gumbleton.  The 
tertimony  indicates  that  he  was  crossing  while  the  cars  were 
atanding  still,  and  that  they  were  suddenly  started  by  the 
locomotiTe  pushing  against  them  to  back  them  up.  A  pas- 
"^"ger  along  the  sidewalk  of  a  public  street  has  a  right  to 
*^PWt  some  warning  before  any  sudden  movement  of  this 
"^^  and  there  should  be  very  plain  proof  of  negligence  to 
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bind  liim  ttnder  such  circumBtances.  The  track  was  not  a 
part  of  the  business  track  of  the  Central  Railroad,  and  no 
regular  trains  ran  there.  Any  use  of  this  special  track  must 
have  been  subordinated  to  the  rights  of  the  general  public. 
It  does  not  stand  on  the  same  footing  with  an  ordinary 
track.  If  there  was  any  testimony  from  which  a  jury  could 
infer  negligence  in  Gumbleton,  which  we  have  not  disooT- 
ered,  it  was  not  such  as  to  shut  the  case  from  the  jury,"  A 
recovery  was  upheld  in  Eobinaon  v.  WeBtem  Pac.  R.  Co., 
supra,  under  circumstances  quite  similar  to  the  Michigan 
case,  except  that  the  train  was  on  the  main  track.  The  case 
of  Cleveland,  etc.,  R.  Co.  v.  Penketk,  supra,  was  somewhat 
different  in  its  facts  from  the  case  before  us,  hut  its  reason- 
ing is  applicable  here.  In  Pannell  v.  Nashville,  etc.,  R. 
Co.,  supra,  the  Alabama  supreme  court  declared  that :  "So 
long  as  the  cars  on  either  side  of  the  highway  were  left  sta- 
tionary as  if  to  be  unloaded,  and  bo  long  as  an  open  space 
between  the  cars  thus  left  was  maintained  at  the  crossing, 
such  as  was  usually  the  case,  this  was  an  authority  and  in- 
vitation to  the  public  to  cross,  and  an  imjdied  guaranty 
that  no  risk  would  attend  such  crossing." 

.  Our  cases  concerning  injuries  to  travelers  at  ordinary 
railway  crossings  point  out  with  no  small  degree  of  pre- 
cision what  care  the  traveler  should  exercise,  hut  it  is  only 
necessary  to  note  the  reasons  given  in  those  cases  to  appre- 
ciate how  inapplicable  such  reasons  are  to  a  case  like  the 
one  at  bar.  The  necessities  of  railroad  traffic,  the  momen- 
tum of  their  trains,  and  the  confinement  of  their  movement 
to  a  track,  entitles  the  company  to  a  precedence  in  passing 
over  a  crossing;  but  the  company  should  recognize  that, 
apart  from  such  necessary  right  of  precedence,  the  traveler 
has  as  much  right  to  use  the  crossing  as  it  has,  and  this 
right  upon  the  part  of  the  traveler  becomes  much  more  than 
a  mere  theoretical  right  where  it  is  proposed  to  start  inert 
cars  over  a  crossing.  The  right  of  precedence  that  the 
company  is  entitled  to  in  the  latter  case  can  not  arise  until 
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it  has  given  due  notice  of  ita  purpose  to  occupy  tlie  croaaing. 
To  back  suddenly  over  the  croBsing  without  signal  or  warn- 
ing of  any  kind  would  be  an  act  of  the  clearest  negligence. 
Shearman  &  Kedfield,  Negligence  (5th  ed.),  ^471,  and 
eases  cited;  Beach,  Contrih.  Neg.  (2d  ed.),  §194. 

To  what  extent  is  the  above  conBideration  a  factor  in 
determining  whether  the  decedent  was  guilty  of  contriba- 
toiy  fanltf  In  Beach,  Contrib.  Neg.  (2d  ed.),  §67,  it  ia 
said:  "When  the  defendant,  by  bia  own  negligent  or 
wrongful  acts,  or  omissions,  constituting  a  breach  of  legal 
duty,  throws  the  plaintiff  off  his  guard,  or  when  the  plain- 
tiff acts  in  a  given  instance  upon  a  reasonable  supposition 
of  safety  induced  by  the  defendant,  when  there  is,  in 
leidtty,  danger,  to  which  the  plaintiff  is  exposing  himself, 
in  a  way  and  to  an  extent  which,  but  for  the  defendant's 
indncement,  might  be  imputed  to  the  plaintiff  as  negli- 
gence, sufficient  to  prevent  a  recovery,  auch  conduct  on  the 
part  of  the  plaintiff,  so  induced,  will  not  conatitiitc  contrib- 
ntory  negligence  in  law,  and  the  defendant  will  not  be 
heard  to  say  that  the  plaintifPa  conduct  under  auch  circum- 
stancea  is  negligent,  for  the  purpose  of  a  defense  to  the 
■ction.  The  defendant  by  his  own  negligent  conduct, 
which  has  occasioned  the  conduct  of  the  plaintiff,  is 
estopped,  in  a  certain  sense,  from  making  the  defense  that 
the  plaintiff's  conduct  waa  negligent,  or  in  other  words,  he 
is  not  to  he  allowed,  first,  to  induce  the  plaintiff  to  be  care- 
less, and  then  to  plead  that  carelessness  as  a  defense  to  an 
action  bron^t  against  him  for  the  mischief  that  has  been 
the  resnlL  The  defendant  must  not  take  advantage  of  his 
own  wrong  in  such  a  way  as  that."  See,  also,  Chicago,  etc., 
R.  Co.  V.  Boggs,  101  Ind.  622,  51  Am.  Rep.  761.  We  are 
not  required  to  go  on  the  contested  ground  as  to  how  far 
a  person  (apart  from  any  implied  representation  of  safety) 
may  rely  upon  the  supposition  that  another  will  not  injure 
him  by  an  act  of  negligence,  nor  is  it  necessary  to  afBrm 
that  tlie  decedent  mi^t  confide  himself  to  the  safe  keeping 
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of  the  company  to  the  extent  that  ft  passenger  mi^t  have 
done.  It  is  enough  to  affirm  in  this  caae  that  there  was  ao 
far  an  appearance  of  safety — whether  there  was  an  implied 
invitation  to  cress  or  not — that  the  sitaation  a3>it  appeared, 
to  the  extent  that  it  seemed  to  denote  safety,  was  proper  to 
be  considered  as  a  component  part  of  the  whole  transaction. 

It  is  true  that  at  an  ordinary  grade  crossing  the  traveler 
must  first  vigilantly  exercise  his  senses  before  placing  any 
reliance  upon  the  supposition  that  the  company  will  per- 
form its  duty  (Malott  v.  Hawkins.  159  Ind.  127,  and  cases 
cited),  but  this  holding  is  baaed  upon  the  fact  that  the 
danger  of  a  train  dashing  over  the  crossing  is  too  great  to 
justify  a  reliance  upon  such  supposition  alone;  but  where 
inert  and  detached  cars  stand  ou  either  side  of  a  crossing, 
we  think  that  the  traveler's  conduct  should  be  viewed  in 
&e  light  of  the  situation  as  it  presented  itself  to  him. 

In  th<a  case  the  decedent  was  about  to  pass  over  a  side- 
track, where  the  company  had  cut  the  crossing  for  the  con- 
venience of  travelers  upon  the  street;  the  cars  on  either 
side  thereof  were  not  only  inert,  but  detached ;  it  was  in  the 
vicinity  of  the  station;  a  passenger-train  was  approaching 
on  the  main  track,  and,  although  decedent  did  not  have  the 
standing  of  a  passenger,  yet  he  was  not  far  removed  from 
such  ri^t.  In  these  eircnmstances  the  answers  to  interrog- 
atories do  not  enable  ue  to  say  that  the  jury  might  not  have 
been  justified,  under  such  evidence  as  might  have  been  in- 
troduced under  the  issues,  in  returning  a  verdict  for  the 
appellant  It  is  thoroughly  settled  that  where  the  court 
can  perceive  that  reasonable  men  might  honestly  differ  in 
their  conclusions  as  to  whether  negligence  or  contributory 
negligence  existed,  the  question  can  not  be  determined  as  a 
matter  of  law.  Rogers  v.  Leyden,  127  Ind.  50,  57 ;  City  of 
Franklin  v.  Harter,  127  Ind.  446,  448 ;  Cleveland,  etc.,  R. 
Co.  V.  Harrington,  131  Ind.  426;  W.  C.  DePauw  Co.  v. 
Stubblefield,  132  Ind.  182,  185;  Cincinnati,  etc.,  R.  Co.  v. 
Orames,  136  Ind.  39,  60 ;  Young  v.  Citizens  Si.  R.  Co., 
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148  Ind.  54;  DePauw  Plate  Glass  Co.  v.  City  of  Alexarir 
dria,  152  lod.  443;  Chicago,  etc.,  B.  Co.  v.  Thomas.  155 
Ind  634. 

Judgment  reversed,  with  directions  to  the  trial  court  to 
overrule  appellees'  motion  for  judgment  on  the  interroga- 
tories, and  to  render  judgment  for  appellant  on  the  general 
verdict.  # 

Dowling,  J.,  took  no  part  in  the  consideration  of  this 
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Mo«iaAas».^Seeord.—Mulaie.— Lien,— Where  real  eatate  is  sold 
Bnbject  to  a  mortgage  as  ehowii  by  the  record,  and  the  porchaser 
is  witbont  knowledge  that  there  was  a  mistake  in  the  lecord,  the 
mortgage  is  a  lien  on  the  land  for  no  greater  amonnt  than  that 
luuned  in  the  record,    pp.  157,  153. 

Al.TEBATK>H  OF  IH8TRCMBST8.— Promiwory  Note.— Change  of  Sate  (ff 
Interai  by  Payee.— The  alteration  of  a  promigecay  note  by  the 
payee,  by  changing  the  rate  61  int«re8t  from  eight  per  cent,  to 
seren  uid  one-half  per  cent,  to  make  the  note  conform  to  the 
agreement  between  the  parties,  is  not  such  an  alteration  as  will 
vitiate  the  note.    pp.  168-161. 

From  Hendricks  CSrcuit  Court ;  R.  W.  McBHde,  Spe- 
cial Judge. 

8nit  by  Maiy  A.  Osborn  against  Douglas  -  Hall  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap> 
peals.  Transferred  from  Appellate  Court,  under  §1337u 
Barns  1901.     Affirmed  in  part,  and  reversed  in  part. 

B.  T.  HoUowdl,  W.  N.  Harding,  A.  Jt.  Hovei(  and  C.  S. 
WUtsie,  for  appellant. 
S.  O.  Mogate  and  J.  L.  Clark,  for  appellees. 

JoHDAH,  J. — Action  by  appellant  in  the  lower  court 
against  appellees  herein,  defendants  below,  to  recover  a  bal- 
ance alleged  to.  he  due  and  unpaid  on  a  promissory  note 
executed  by  Douglass  Hall  to  appellant,  and  to  foreclose  a 


154  SUPREME  COURT  OF  INDIANA, 

Osbornf.  Hall. 

mortgage  executed  by  the  said  Hall  and  wife  to  secure  the 
pajm^it  of  the  note  in  suit  when  due.  The  isaues  tendered 
by  the  answer  filed  by  the  defendant  Hall  in  regard  to  me 
note  in  Buit  were  payment  and  non  eat  factum.  The  defend- 
ant John  T.  Hocker  pleaded  in  his  answer  to  the  complaint : 
(1)  The  general  denial;  (2)  payment;  and  (3)  facts  di»- 
cloBing  that  he  was  the  owner  of  JJie  land  against  which  the 
plaintiff  sou^t  to  foreclose  her  mortgage  by  purchase  from 
Hall  and  wife,  the  mortgagors ;  that  the  said  premises 
were  conveyed  to  him  by  the  latter  by  warranty  deed,  sub- 
ject to  a  mortgage  of  $1,308,  executed  to  the  plaintiff,  as 
shown  by  the  record  of  said  mortgage,  as  the  same  had  been 
recorded  in  the  recorder's  office  of  Hendricks  coun^,  In- 
diana, in  which  county  the  mortgaged  premises  were  situ- 
ated ;  that  the  mortgage  as  it  appeared  of  record  in  the 
recorder's  office  showed  that  it  bad  been  executed  to  secure 
only  $1,308,  as  evidenced  by  a  promissory  note;  and  that 
said  defendant,  without  any  notice  or  knowledge  to  the 
contrary,  relied  upon  the  record  of  the  mortgage,  and  set- 
tled with  Hall,  from  whom  he  purchased  the  real  estate, 
accordingly,  and  when  the  principal  note  fell  due  he  paid 
plaintiff  $1,308,  the  amount  thereof  as  shown  by  the  record 
of  the  said  mortgage,  together  with  all  of  the  accrued  inter- 
est thereon,  and  demanded  that  she  satisfy  the  mortgage, 
which  she  .refused  to  do.  The  prayer  of  the  answer  waa 
that  under  the  alleged  facts  no  decree  of  foreclosure  against 
the  land  so  held  by  the  defendapt  be  rendered.  The  issues 
w^re  joined  between  the  parties  on  the  complaint,  answers 
and  reply,  and  on  the  trial  the  court,  by  rtquest,  made  a 
special  finding  of  facts,  and  stated  its  conclusions  of  law 
thereon  against  the  plaintiff  and  in  favor  of  the  defendants, 
and  rendered  judgment,  over  a  motion  for  a  new  trial, 
against  the  plaintiff  for  costs. 

It  appears  that  the  plaintiff  in  her  complaint  alleged 
that  on  July  25,  1896,  "Douglass  Hall,  by  his  promissory 
note,  a  copy  of  which  is  filed  herewith  marked  exhibit  A, 
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aod  made  a  part  hereof,  promised  to  pay  the  plaintifF  the 
anm  of  $1,380  with  interest  at  seven  and  one-half  per  cent, 
whidi  interest  was  evidenced  by  coupon  notes,  all  of  which 
have  been  fnlly  paid  np  to  July  25, 1900."  The  copy  of  the 
note  filed  with  the  complaint,  and  marked  exhibit  A,  ex- 
pressly fixes  the  rate  of  interest  at  eight  per  cent  per 
annum,  instead  of  seven  and  one-half  per  cent  an  declared 
1^  the  plaintiff  in  her  complaint. 

The  special  finding  discloses  the  following  facts :  Doug- 
lass Hall  and  his  wife,  on  July  25,  1896,  executed  a  mort- 
gage to  plaintiff  upon  certain  real  estate,  described,  situ- 
ated in  Hendricks  county,  Indiana,  to  secure  the  payment, 
when  due,  of  one  principal  promissory  note  for  $1,380  of 
even  date,  and  due  four  years  from  the  date  thereof;  that 
the  mortgage  also  secured  the  payment  of  four  coupon  in- 
terest notes  of  the  same  date,  each  for  the  sum  of  $103.50, 
payable  in  one,  two,  three,  and  four  years  from  the  date 
thereof,  respectively,  each  bearing  eight  per  cent,  interest 
per  annum. after  maturity;  that  all  of  the  aforesaid  notes 
were  payable  to  the  order  of  the  plaintiff  Mary  A.  Osbora 
at  the  First  National  Bank  of  Danville,  Indiana;  that  on 
the  5th  day  of  August,  1896,  said  plaintiff  left  the  mort- 
gage, so  executed,  for  record  with  the  recorder  of  said 
county,  and  the  recorder  undertook  to  record  it  in  mortgage 
record  No.  31,  at  page  383,  in  his  office,  bat  in  so  recording 
die  said  mortage  it  was  stated  in  the  record  thereof  that 
the  principal  note  executed  by  the  mortgagor  was  $1,308, 
instead  of  $1,380,  as  stipulated  in  said  mortgage;  that 
thereafter  Hall  sold  the  said  real  estate  to  the  defendant 
John  T.  Hocker,  subject  to  said  mortgage  in  favor  of  the 
plaintiff  Osbom,  which  was  represented  at  the  time  by  said 
Douglass  Hal!  to  be  of  the  face  value  of  $1,308 ;  that  before 
receiving  the  deed  of  conveyance  from  the  said  Hall, 
Hocker  examined  the  mortgage  record  No.  31,  at  page  383, 
being  the  record  in  and  upon  which  the  said  mortgage  exe- 
cuted hy  Hall  and  wife  to  the  plaintiff  had  been  recorded. 
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and  there  discovered  that  the  same,  as  recorded,  secured 
the  priQcipal  sum  of  $1,308  together  with  four  coupon 
interest  notes,  each  for  the  sum  of  $103.50,  and  when 
Hocker  purchased  the  land  and  received  the  deed  of  convey- 
ance therefor  he  in  good  faith  believed  that  the  principal 
sum  which  the  mortgage  was  given  to  secure  was  $1,308, 
and  he  had  no  knowledge  or  information  to  the  contrary ; 
that  thereafter,  at  the  times  the  interest  fell  due  on  the 
mortgage  indebtedness,  Hocker  paid  to  the  duly  authorized 
representative  of  Mary  A.  Oshom  the  interest  thereon  as 
represented  by  the  conpons,  and  on  the  25th  day  of  July, 
1900,  the  day  on  which  the  principal  sum  of  the  mortgage 
indebtedness  matured,  he  paid  to  the  duly  authorized  agent 
of  the  plaintifF  the  principal  sum  of  said  mortgage  indebt- 
edness as  the  same  appeared  of  record,  to  wit,  $1,308,  and 
all  interest  due  thereon,  and  requested  that  the  mortgage  be 
released  and  satisfied  of  record.  He  was  then  informed 
that  the  principal  sum  secured  by  the  mortgage  was  $1,380, 
and  not  $1,308,  as  the  same  appeared  upon  the  record,  and 
this  was  the  first  knowledge  that  Hocker  received  that  the 
mortgage  was  executed  for  any  other  or  greater  sum  than 
$1,308.  Under  the  contract  and  agreement  between  the 
plaintiff  Mary  A.  Osbom,  and  the  defendant  Doaglaas 
Hall,  it  was  agreed  that  the  principal  note  should  bear  in- 
terest at  the  rate  of  seven  and  one-half  per  cent  per  annum 
until  paid.  Hall  executed  to  the  plaintiff  his  said  four 
several  coupon  interest  notes  of  $103.50  each,  which  evi- 
denced the  interest  thus  agreed  upon,  hut  the  principal 
note  as  actually  executed  by  the  defendant  to  the  plaintiff 
provided  that  he  should  pay  interest  at  eight  per  cent  per 
annum  until  paid,  the  rate  therein  being  indicated  by  the 
printed  word  "ei^t"  After  the  execution  of  the  principal 
note,  and  before  its  maturity,  the  plaintiff,  without  the 
knowledge  or  consent  of  Hall,  placed  over  the  word  eight 
in  the  said  principal  note  the  figures  "7J"  with  a  lead- 
pencil,  and  without  erasing  the  printed  word  eight,  other 
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and  except  that  tlie  lower  part  of  the  vertical  line  of  the 
figure  7  passed  throiigh  the  letter  "h"  in  the  word  eight, 
and  the  figure  2  in  the  fraction  was  inserted  between  the 
words  eight  and  per.  These  figures,  as  the  court  finds,  were 
made  without  any  intent  to  defraud,  and  without  any  in- 
tention to  change  the  character  of  the  obligation,  hut  with 
the  intent  of  changing  the  rate  of  interest  as  printed  in  the 
note  to  the  rate  of  interest  as  agreed  upon  between  the 
parties,  and  as  shown  or  expressed  in  the  said  several 
coupon  interest  notes.  Sail  had  no  knowledge  that  these 
figures  made  by  the  plaintiff  with  the  lead-pencil  were 
placed  in  the  said  note  until  after  the  commencement  of 
this  action,  and  never  consented  thereto.  Upon  the  facts  as 
found  the  court  concludes  thst  the  plaintiff  was  not  entitled 
to  a  foreclosure  of  her  mortgage,  or  to  recover  anything 
upon  the  note  in  suit ;  that  the  defendants  were  entitled  to 
recover  their  costs ;  to  all  of  which  conclusions  exceptions 
were  properly  reserved  by  the  plaintiff. 

The  errors  assigned  are :  ( 1 )  The  court  erred  in  its  con- 
clusions of  law;  and  (2)  in  denying  appellant's  motion  for 
a  new  trial. 

Appellant  insists  upon  a  reversal  of  the  judgment  in  thia 
case  as  against  Ilall,  on  the  ground  that  under  the  special 
finding  of  facts  he  is  shown  to  be  liable  on  the  note  sued 
upon  for  the  unpaid  Balance  thereof;  that  no  direct  injury 
was  done  to  appellees  or  either  of  them  by  the  lead-pencil 
figures  which  the  plaintiff  placed  in  the  note. 

There  is  virtually  no  argument  or  contention  on  the  part 
of  appellant  to  dispute  the  correctness  of  the  court's  conclu- 
sions of  law  upon  the  facta  to  the  effect  that  she  was  not 
entitled  to  foreclose  her  mortgage  against  the  mortgaged 
premises,  as  the  same  were  owned  and  held  by  Hocker 
under  his  pnrchase  from  the  mortgagor.  As  shown,  the 
mortgage  as  recorded  on  its  face  disclosed  that  the  prin- 
cipal indebtedness  which  it  was  executed  to  secure  was  only 
^1,308.    Hocker,  when  he  purchased  the  premises,  had  no 
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knowledge  that  the  mortgage  had  not  been  correctly  tran- 
scribed on  the  public  records.  He,  aa  it  appears,  examined 
the  record,  and  in  good  faith  relied  upon  what  it  exhibited 
on  its  face  in  respect  to  the  principal  indebtedneaa  secured 
by  the  instrument  as  recorded.  He,  under  the  agreement 
made  with  his  grantor,  was  to  take  the  conveyance  of  the 
land  subject  to  the  amount  shown  by  the  mortgage  as  re- 
corded, and  he  settled  with  the  grantor  in  respect  to  the 
purchase  money  accordingly.  This  principal  amount,  to- 
gether with  all  interest,  he  paid  to  appellant  before  she 
instituted  this  action.  That  the  court's  conclusion,  under 
the  facts,  aa  to  the  defendant  Hooker  was  right,  is  beyond 
controversy,  and  is  well  settled  by  the  decisions  of  this 
court.  Mechanics,  etc.,  Assn.  v.  Whitacre,  92  Ind.  547 ; 
State,  ex  rel.,  v.  Davia,  96  Ind.  639 ;  State,  ex  Tel.,  v.  Davis, 
117  Ind.  307;  Gilchrist  v.  Gough.  63  Ind.  576,  30  Am. 
Rep.  250;  State  v.  Fleming,  124  Ind.  97. 

As  bearing  upon  the  alleged  alteration  of  thp  note  made 
in  respect  to  the  rate  of  interest,  the  court  finds  that  the 
contract  or  agreement  between  the  plaintiff  Mary  A.  Oabom 
and  Douglass  Hall  at  the  time  he  obtained  from  her  the 
loan  of  the  principal  sum — $1,380 — was  that  the  note  exe- 
cuted therefor  should  bear  interest  at  the  rate  of  seven  and 
one-half  per  cent,  until  paid,  and  not  at  the  rate  of  ei^t  per 
cent  The  interest  at  the  rate  of  seven  and  one-half  per 
cent  until  the  maturity  of  the  principal  note,  it  appears, 
was  settled  between  the  parties  by  coupon  interest  notes, 
each  being  executed  by  the  payor  to  the  payee  for  $103.50, 
this  amount  being  the  interest  for  one  year  on  $1,380  at 
seven  and  one-half  per  cent.  The  special  finding  further 
discloses  that  the  lead-pencil  figures  "1\  were  made  with- 
out any  intent  to  defraud,  and  without  any  intention  to 
change  the  character  of  the  obligation,  but  with  the  inten- 
tion of  changing  the  rate  of  interest  as  printed  in  said  note 
to  the  rate  of  interest  as  agreed  upon  between  the  parties, 
and  as  expressed  in  the  said  several  coupon  notes." 
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Counsel  for  appellant  insifit  that,  inasmucE  as  it  appears 
tliat  the  alteration  made  bj  appellant  in  the  note  in  regard 
to  the  rate  of  interest,  b;  reducing  the  latter  from  eight,  as 
expressed  in  the  note,  to  seven  and  one-half,  wae  made  by 
her,  not  with  the  intent  to  defraud  the  maker  of  the  note, 
but  with  the  honest  purpose  or  intent  to  make  the  inetru- 
tnent  conform  to  the  actual  agreement  or  contract  of  the 
parties  in  respect  to  the  rate  of  interest,  under  sudi  circum- 
Btances  the  alteration,  even  though  material,  can  not  be  held 
to  vitiate  the  note,  and  thereby  defeat  apjtellant's  ri^t  to 
recovery  thereon.  In  the  light  of  the  authorities  oontrol- 
ling  the  question,  we  are  constrained  to  concur  in  this  view 
of  the  case.  The  question  as  here  presented  may  be  said  to 
be  an  open  one  in  our  jurisdiction,  and,  while  it  may  he 
asserted  that  there  is  some  conflict  of  authority,  neverthe- 
less we  are  of  the  opinion  that  the  character  of  the  case  at 
bar  is  siich  that  io  reason  it  can  not  be  said  to  fall  within 
the  rule  which  affirms  fliat  every  material  alteration  made 
by  the  payee  or  holder  of  a  note  after  its  ezecation  withoot 
the  consent  of  the  payor  will  vitiate  or  render  such  instru- 
ment void,'  even  thou^  the  alteration  was  honestly  made 
and  may  be  in  favor  of  the  maker  thereof. 

We  concede  and  affirm  as  a  l^al  proposition  that  llie 
payee  or  holder  of  a  promissory  note  has  no  ri^t  or  au- 
thority, without  the  consent  of  the  maker  or  makers  thereof, 
to  make  any  material  alteration  of  the  note  for  uie  purpose 
of  correcting  any  mistake  that  may  have  been  made  in  the 
execution  thereof,  unless  it  is  shown  that  the  alteration  or 
change  is  made  to  correct  the  note  ao  as  to  make  it  conform 
to  what  all  of  the  parties  thereto  agreed  or  intended  it 
diould  have  been.  An  alteration  for  such  purpose  and  to 
such  extent  the  great  weight  of  authorities  sanction,  and 
hold  that  it  may  be  made  without  destroying  the  legal  effect 
of  the  note  or  instruiSent.  The  full  probative  force  of  the 
facts  as  found  by  the  court  establish  that  appellant  was 
[vcaipted  to  make  the  alterfnion  or  correction  in  the  rate 
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of  interest,  as  she  did,  by  honest  motives,  and  for  the  pur- 
pose or  with  the  intent  only  to  make  the  rate  correspond  to 
that  which  had  been  agreed  upon  by  her  and  Hall,  the 
maker  of  the  note,  at  the  time  the  latter  obtained  the  loan. 
The  rate  of  eight  per  cent.,  aa  expressed  in  the  note,  is 
apparently  the  result  of  a  mutual  mistake  upon  the  part 
of  both  parties  to  the  instnunent  It  appears  by  the  find- 
ing that  a  blank  note  was  used  which  contained  the 
words  printed  therein,  "with  interest  at  eight  per  cent, 
per  annum  until  paid."  It  would  seem  that  the  mistake 
in  regard  to  the  rate  of  interest  was  due  to  the  inad- 
vertence of  the  parties  in  omitting  to  change  the 
printed  word  "eight,"  as  it  appeared  in  the  blank  note,  to 
seven  and  one-half,,  the  rate  of  interest  upon  which  the 
parties  had  actually  agreed.  The  following  authorities 
fully  sustain  the  proposition,  under  the  facts  in  this  case, 
tliat,  even  if  the  alteration  can  be  said  to  have  been  ma- 
terial, it  did  not  serve  or  operate  to  vitiate  the  note  and 
thereby  defeat  appellant's  right  to  a  reoovery  thereon. 
McRaven  v.  Criskr,  53  Miss.  542 ;  Duker  v.  Franz,  70  Ky. 
273,  3  Am.  Rep  314j  Hervey  v.  Harvey,  15  Me.  357; 
Wallace  v.  Tice,  32  Ore.  283,  51  Pac.  733;  Poote  v.  Bamr 
hrick,  70  Miss.  157,  11  South.  567,  35  Am.  St  631 ;  Jach- 
aon  V.  Johnson,  67  Qa.  167;  Ames  v.  Colbum,  11  Mass. 
390,  71  Am.  Dec.  723 ;  Chamberlain  v.  Wright  (Tex.  Civ. 
App),  35  S.  W.  707;  Clute  v.  Small,  17  Wend.  238; 
Derby  v.  Thrall,  44  Vt.  413,  8  Am.  Kep.  389 ;  2  Am.  & 
Eng.  Ency.  Law  (2d  ed.),  211,  212;  Daniel,  Negotiable 
Inst.  (5th  ed.),  §§1403,  1404;  Randolph,  Com.  Paper, 
§1765,  and  authorities  cited. 

In  McRaven  v.  Crisler,  supra,  Chalmers,  J.,  in  speaking 
for  the  court  in  regard  to  the  alteration  of  the  note  in  that 
case,  used  language  forcible  and  to  the  point,  saying:  "It 
was  but  the  correction  of  a  mistake  so  as  to  conform  the  note 
to  the  intention  of  both  the  parties  to  it,  and  it  was  made 
in  such  manner  as  clearly  to  negative  any  fraud  upon  the 
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part  of  the  payee,  or  any  intention  to  obtain  an  adTantage. 
That  nnder  these  cireiunatancee  alterations  in  notes  will  not 
vitiste  them,  we  think,  is  well  settled  The  only  questions 
in  Biich  cases  are,  does  the  alteration  actually  conform  to  the 
tme  intention  of  both  parties  to  the  instrument,  and  was 
it  honestly  made  to  correct  the  mistake,  and  with  no  intuit 
of  procuring  an  advantage!  Where  th^e  questions  are 
answered  in  the  a£Ermative,  the  law  will  presume  or  dis- 
pense with  the  assent  of  the  maker  of  the  note  to  ita  altera- 
tion."   Citing  authorities. 

Id  Ames  v.  Colbum,  supra,  the  date  of  the  note  in  suit 
in  that  case  had  been  altered  by  the  payee  in  the  absence  of 
the  maker,  and  without  his  knowledge,  but  without  any 
fraudulent  intent,  and  merely  to  make  the  date  of  the  instru- 
ment conform  to  the  facts.  The  date  as  altered  was  the 
day  of  the  week  and  year  which  the  parties  supposed  or  in- 
tended to  be  the  date  of  the  execution  of  the  note.  The 
court  in  that  case,  in  speaking  in  respect  to  the  alteration 
in  issue,  said :  "But  as  the  arbitrator  has  found  that  it  was 
made  without  any  fraudulent  intention,  and  merely  to  cor^ 
rect  a  mistake,  and  make  the  note  such  as  both  parties  in- 
tended it  should  be  and  understood  that  it  was,  we  are  of 
opinion,  upon  the  auUiorities,  that  the  note  was  not  vacated 
by  the  alteration,  and  that  the  plaintiff  is  entitled  to  judg- 
ment OB  the  award." 

In  Buker  v.  Frane,  aupra,  the  date  of  the  note  as  therein 
expressed  was  February  1,  1868.  After  the  execution  of 
the  note  this  date  was  dianged  to  February  1,  1869,  which 
was  the  date  upon  which  the  note  was  executed.  The  court, 
in  considering  the  alteration  as  made  in  the  note  in  that 
case,  said:  'TVe  agree  that  the  holder  of  the  note  has  no 
ri^t  to  make  an  alteration  to  oorrect  a  mistake,  unless  to 
make  the  instrument  conform  to  what  all  parties  to  U 
agreed  or  intended  it  should  have  been;  but  this  much  he 
can  do  without  destroying  the  legal  efficacy  of  the  writing." 
Vol.  16(^-11 
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It  follows,  and  we  bo  conclude,  that  the  coart  erred  in 
stating  its  oonclusiona  of  law  upon  the  facts  found,  to  the 
effect  that  appellant  was  not  entitled  to  recover  against 
appellee  Douglass  Hall  upon  the  note  in  suit.  The  judg- 
ment in  favor  of  appellee  Mocker  is  affirmed,  otherwise  it 
is  reversed  at  the  cost  of  appellee  Hall,  and  the  cause  is 
ordered  to  be  remanded  to  the  lower  court,  with  inatmctions 
to  restate  its  oonclusionB  of  law  upon  the  facts  in  favor  of 
appellant  and  against  said  Hall,  and  to  render  jadgment 
accordingly. 

Hadlej,  J.,  did  not  participate  in  the  decision  of  Ais 


The  Cleab  Creek  Stone  Company  v.  Deabhin. 

[No.  19,979.    Piled  Febrnair  27,  1908.] 
g  J^I        Appeal  and  Error. — Woiiier.— Allied  error  in  orennlliiK  a  demnr- 
jo~i^:  ter  to  a  oompl&int  is  waived  bj  fEulnre  to  diacnaa  it.    p.  16S. 

83  iW'  Master  A)n>8KRViira'. — Pertonal  Itijitry. — Complaint. — Proxanate  Came. 
— In  an  action  for  the  injury  of  a  serraiit  while  working  in  ft 
stone  qnarr7  by  the  fall  of  a  wire  rope  which  extended  from  the 
top  of  a  detriok  to  the  end  of  a  boom-pole  lued  for  lifting  stone 
and  other  heavy  articlee,  it  was  alleged  tliat  the  wire  rope  was 
old  and  unfit  for  ■aae ;  that  it  had  been  spliced  by  a  smaller  rope, 
and  was  too  short ;  that  the  clamp  which  fastened  the  rope  to  the 
iron  dmm  was  defective,  and  that  by  reason  of  the  defects  in  the 
derrick  and  its  taoMe,  while  the  derrick  was  being  used  to  lower 
a  box  of  coal  the  wire  rope  enddenly  fell  from  the  mast  and  in- 
jured plaintiff.  Held,  that  the  complaint  snfBciently  shBws  the 
negligence  charged  to  be  the  proximate  cause  of  plaintiff's  injury, 
p.  165. 
Trial. — Vfrdict. — Answen  to  Interrogatories.  — Oor\fiiet. — la  an  aotion 
for  injnries  to  an  employe  caused  by  a  rope  giving  away  and  fill- 
ing upon  him  while  towering  the  boom-pole  of  a  derrick,  the  jnry 
found  in  uiBwer  to  interrogatories  that  If  the  rope  had  been  snf- 
flciently  fastened  the  boom  could  have  been  safely  lowered  to  a 
horizontal  position;  that  if  the  boom  had  been  stopped  when  it 
reached  a  horizontal  position,  the  rope  wonld  not  have  polled 
loose;  that  the  injury  was  oansed  by  the  failnre  to  stop  the  set- 
tling of  the  boom  before  the  rope  tan  off  the  dram  on  which  it 
was  wound;  and  that  there  was  no  "satisfactory  evidence"  that 
the  boom  was  lowered  below  a  horizontal  position.  Sfld,  that 
the  answers  are  not  in  confliot  with  a  general  verdict  for  plaintiff, 
pp.  16&-1S8. 


NOVEMBER  TERM,  1902— Vol.  160.        163 
Clear  Oreek  Ston«  Oo.  v.  Deumis. 

Tifrii. — Ttatruetiont. — An  inBtmotion  that  if  plaintiff  "hae  prored 
the  injmy  complained  of  was  caTiaed  b;  Bome  one  or  mora  of  the 
apeciflcations  of  negligeooe  set  ont  in  the  complaint,  he  may  re- 
eorer  if  he  himself  was  wlthont  fault"  is  not  bad  for  failnre 
to  obaerre  the  distinction  betveen  oontribntory  negligenoe  and 
assomption  of  risk,  where  none  of  the  acts  of  negligence  charged 
involTed  any  question  concerning  aasomption  of  risk.    p.  169. 

Saks.  — Tjutruetiont. — Antvien  to  ItUerrogatoria. — Where  the  special  find- 
ing of  &ct8  in  an  action  for  personal  injnries  shows  that  the  de- 
fendant had  knowledge  of  the  defects  and  ontissions  complained 
of,  and  that  the  plaintiff  was  ignorant  of  them,  an  erroneous  in- 
vtmctioti  on  the  sobjeot  of  the  knowledge  of  the  parties  was 
harmleas.    pp.  169, 110 

Bake. — hHierng^Mnet.—ka.  luterrogatoiT  asking  the  Jnrj  to  state  in 
<»ae  they  return  a  general  verdiot  f<ff  plaintiff  upon  what  paia- 
grapb  of  complaint  the  verdict  was  baaed  was  properly  refused, 
ainoe  the  infiwmation  bo  sought  waa  notsnch  a  "question  of  fact" 
on  the  iflsnes  of  the  oanse  as  is  contemplated  by  4666  Boms  IflOl. 
p.  no. 

From  Monroe  Circuit  Court ;  J,  C.  Bobinaon,  Special 
Judge. 

Action  by  Lbwsod  E.  Dearmin,  by  oext  frieud,  against 
ttie  Clear  Creek  Stone  Company  for  personal  injuries. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court,  under  §1337j  Burns  1901. 
Affirmed. 

S.  C.  Duncan  and  I.  C.  Batman,  for  appellant. 

J.  B.  East  and  B.  H.  East,  for  appellee. 

DowLiKQ,  J. — Action  by  the  appellee,  a  minor,  by  his 
next  friend,  against  the  appellant  for  damages  for  a  per- 
sonal injury.  Demurrers  to  the  several  paragraphs  of  the 
complaint  were  overruled,  and  motions  for  judgment  for 
the  appellant  on  the  answers  of  the  jury  to  questions  of 
fact  on  the  issues,  and  for  a  new  trial,  were  denied.  These 
mlings  are  assigned  for  error. 

No  objection  to  the  first  paragraph  of  the  complaint  is 
pointed  out,  and  any  error  in  the  ruling  on  the  demurrer 
to  it  is  waived  by  the  failure  of  counsel  to  discuss  it 

The  appellee  was  employed  by  the  appellant  at  its  stone 
quarry,  and,  while  in  the  performance  of  his  duties,  he  was 
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injured  by  the  fall  of  a  heavy  wire  rope  which  extended 
from  the  top  of  a  derrick  to  the  end  of  a  boom-pole  used  for 
lifting  and  moving  stone  and  other  heavy  articles. 

It  appears  from  the  several  paragraphs  of  the  complaint 
that,  at  the  time  of  the  injury  to  the  appellee,  the  appellant, 
as  a  part  of  the  machinery  used  in  its  stone  quarry,  owned 
and  employed  a  large  steam  derrick,  with  a  mast  pole  fifty 
feet  or  more  in  hei^t,  held  in  a  perpendicular  position  by 
guy-ropes,  the  lower  end  of  which  pole  rested  and  revolved 
in  a  socket  Near  the  lower  end  of  this  mast  another  long 
piece  of  timber  was  attached  to  it  by  a  large  hinge.  To  the 
free  end  of  the  latter  a  steel  wire  rope  was  fastened,  which 
extended,  to  a  pulley  at  the  top  of  the  mast,  and  ran  from 
the  pulley  to  a  cast-iron  drum,  three  feet  long  and  eighteen 
inches  in  diameter,  in  the  power-house  of  the  appellant, 
some  seventy- five  yards  distant.  The  wire  rope  was 
fastened  to  the  drum  by  a  metal  clamp  placed  over  the  end 
of  the  rope  and  pressed  down  by  a  nut  and  screw.  The 
drum  was  operated  or  moved  by  steam-power,  and,  by  wind- 
ing or  unwinding  the  rope,  raised  or  lowered  the  piece  of 
timber  which  worked  upon  the  hinge,  and  which  was  knovm 
as  the  boom-pole. 

It  is  alleged  in  the  second,  third,  and  fourth  paragra^^s 
of  the  complaint  that  the  wire  rope  was  old  and  unfit  for 
use;  that  it  had  been  spliced  the  day  before  the  accident 
with  a  smaller  rope ;  that  the  smaller  rope  was  attached  to 
the  iron  drum ;  that  the  rope  was  too  short;  that  the  clamp 
■which  fastened  the  rope  to  the  iron  drum  was  defective,  be- 
cause it  could  not  be  screwed  down  tight  upon  the  rope ;  and 
that  while  it  was  necessary  that  the  wire  rope  should  be  long 
enough  to  leave  several  wraps  of  the  rope  around  the  iron 
drum  when  the  boom-pole  was  lowered  to  the  ground,  yet  in 
fact  it  was  too  short  to  do  so.  It  is  charged  that  the  appel- 
lant was  negligent  in  failing  to  tighten  the  clamp  upon  the 
rope,  and  in  permitting  the  rope  to  slip  off  the  iron  drum ; 
in  permitting  the  premises  in  the  vicinity  of  the  said  dep> 


NOVEMBER  TERM,  1902— Vol.  160.         165 
Olear  Greek  Stone  Co.  v.  DeatmiiL 

riek  to  become  dangerous,  through  its  failure  properly  to 
fisten  the  wire  rope,  and  to  keep  the  same  fastened ;  and  in 
failing  to  warn  the  appellee  of  the  dangerous  condition  of 
the  derrick,  although  the  appellant  knew  what  was  necea* 
sary  to  make  it  safe.  It  is  averred  that  by  reason  of  the 
detects  in  the  steam  derrick  and  its  tackle,  which  have  been 
mentioned,  all  of  which  were  known  to  the  appellant,  but 
not  to  the  appellee,  while  the  derrick  was  being  used  to 
lower  a  load  or  box  of  coal  for  the  steam-engines  in  the 
quarry,  the  wire  rope  suddenly  fell  from  the  mast  and  io- 
jived  the  appellee,  who  was  then  and  there  engaged  in  and 
about  his  work.  It  is  further  alleged,  as  the  conclusion  of 
the  statement  of  the  facts  constituting  the  appellee's  cause 
of  action,.that  all  of  the  injuries  sustained  by  him  "were 
received  by  reason  of  the  carelessness  and  negligence  of  de- 
fendant as  herein  set  forth." 

It  is  objected  on  behalf  of  the  appellant  that  its  negli- 
gence, as  described  in  the  complaint,  ie  not  shown  by  proper 
averments  to  have  been  the  proximate  cause  of  the  injury  to  . 
the  appellee.  But,  as  we  have  seen,  all  the  defects  in  the 
wire  rope  and  its  fastenings  were  charged  to  the  negligence 
of  the  appellant  The  sudden  fall  of  the  rope  is  alleged  to 
have  resulted  from  these  defects,  and  by  its  fall  the  appel- 
lee, who  was  passing  under  it,  is  said  to  have  been  injured. 
The  connection  between  the  negligent  conduct  of  the  appel- 
lant in  permitting  the  defects  in  the  wire  rope  and  its  fast- 
enings to  exist,  and  the  sudden  fall  of  the  rope  upon  the  ap- 
pellee, who  was  then  and  there  lawfully  engaged  in  his  work 
for  the  appellant,  is  very  plainly  stated.  The  sequence  be- 
tween the  negligence  of  the  appellant  in  failing  to  make  the 
rope  secure  and  the  injury  sustained  by  the  appellee  was 
natural  and  unbroken,  and  that  negligence  clearly  appears 
to  have  been  the  proximate  and  sole  cause  of  the  accident 
and  injnry. 

The  further  point  is  made  that,  while  it  is  averred  that  at 
the  time  of  the  accident  the  boom-pole  was  being  lowered 
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to  the  ground,  there  ib  no  allegation  that  this  was  a  proper 
nee  of  the  boom,  or  that  the  appellant  knew  that  the  rope 
was  too  short  for  this  particular  purpose.  There  is  nothing 
in  the  complaint  which  indicates  that  the  derrick  and  boom 
were  used  in  an  improper  or  extraordinary  manner,  or 
which  would  authorize  an  inference  that  such  was  the  case. 
.  If  there  had  been  any  obecurity  in  the  pleading  in  this  re- 
spect, it  should  have  been  pointed  out  by  an  appropriate 
motion.  However,  we  fail  to  perceive  either  obscurity  or 
ambiguity  in  this  part  of  the  complaint,  and  are  of  the 
opinion  that  it  was  sufficiently  shown  by  its  averments  that 
the  derrick  and  boom-pole  were  being  used  for  an  ordinary 
purpose,  and-  in  the  usual  manner. 

Upon  the  return  of  a  general  verdict  against  it,  the  appel- 
lant moved  the  court  to  disregard  the  verdict  and  to  render 
judgment  in  its  favor  upon  the  answers  of  the  jury  to  the 
questions  of  fact  submitted  to  them.  It  is  settled  by  many 
decisions  of  this  court  that  the  general  verdict  must  stand 
unless  the  facts  found,  or  some  of  them,  are  not  only  irrec- 
oncilable with  the  general  verdict,  but  are  of  such  vital  and 
controlling  nature  as  necessarily  to  overthrow  the  verdict. 
The  provision  of  the  code  of  civil  procedure  upon  this  sub- 
ject is  as  follows:  'TVhen  the  special  finding  of  facts  is 
inconsistent  with  the  general  verdict,  the  former  shall  con- 
trol the  latter,  and  the  court  shall  give  judgment  according- 
ly." §556  Buma  1901,  §547  K.  S.  1881  and  Homer  1901. 
To  sustain  a.  motion  for  judgment  on  the  special  finding  of 
facts  notwithstanding  the  general  verdict,  there  m\ist  be 
such  a  conflict  between  the  special  finding  and  the  general 
verdict  that  the  two  can  not  stand  together.  It  is  not  neces- 
sary that  the  special  finding  should  sustain  the  verdict. 
The  verdict  requires  no  such  support.  But  the  general  ver- 
dict is  controlled  by  the  special  finding  only  when  the  two 
can  not  be  reconciled  by  any  evidence  admissible  under  the 
issues.  Eice  v.  City  of  Evansville,  108  Ind.  7,  58  Am. 
Rep.  23 ;  Shucic  v.  State,  ex  rel,  136  Ind.  63,  71-75 ;  Mat- 
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ckett  T.  Cincinnati,  etc.,  B.  Co.,  132  Ind.  334,  337 ;  McCoi/ 
V.  Eokomo  B.,  etc.,  Co.,  158  Ind.  662.  The  party  demand- 
ing judgment  upon  the  special  finding  must  be  able  to  point 
ont  a  material  fact  or  facts  bo  found  wbicb,  notwithstanding 
all  intendmentB  and  presumptions  in  favor  of  the  general 
verdict,  and  unaided  by  any  intendment  or  presumption  in 
its  own  aupport,  would,  if  considered  by  the  jury  and  given 
it3  necessary  legal  effect,  have  compelled  them  to  return  a 
verdict  for  the  party  so  demanding  judgment. 

A  very  careful  examination  of  the  special  finding  and  of 
the  argument  of  appellant's  counsel  thereon  has  failed  to 
discover  any  conflict  between  the  special  finding  and  the 
general  verdict.  Counsel  have  not  pointed  out  to  us  any 
answer  which,  when  read  in  connection  with  the  other  an- 
swers of  the  jury,  necessarily  overthrows  the  general  ver- 
dict. Xone  of  the  answers  shows  that  the  derrick,  boom,  or 
rope  were  used  in  an  extraordinary  or  improper  manner. 
It  is  nowhere  shown  that  the  appellee  knew  anything  of  tlie 
unsafe  condition  of  the  rope  or  its  fastenings.  His  general 
knowledge  that  the  quarry  was  a  dangerous  place  in  which 
to  work  was  not  inconsistent  with  his  ignorance  of  the  spe- 
cial defects  of  the  rope  and  its  fastenings,  which  tnaterially 
increased  the  perils  of  the  eituation. 

By  their  answers  to  interrogatories,  the  jury  said  that 
the  clamp  on  the  rope  fastening  it  to  the  drum  vas  not 
sufficiently  tightened;  that  the  slack  in  the  rope  was  wound 
around  the  drum,  and  that  if  the  rope  had  been  sufficiently 
fastened  the  boom  could  have  been  safely  lowered  to  a  hori- 
zontal position.  They  also  found  that,  at  the  time  of  the 
accident,  the  boom  was  lowered  until  it  was  "at  or  near  a 
level,"  and  that  there  was  no  "satisfactory  evidence"  that 
the  boom  was  lowered  below  a  horizontal  position  "to  a 
point  at  which  all  the  boom  rope  was  unwound  from  the 
drum.^  Tbey  state  also  that  the  weight  of  the  boom 
loaded  with  a  box  of  coal  caused  the  rope  to  jerk  loose  from 
its  fastenings  on  the  drum,  and  that  if  the  boom  had  been 
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stopped  while  being  lowered  when  it  reached  a  horizontal 
position,  the  rope  would  not  have  pulled  loose  from  the 
drnm,  and  that  tlie  injury  to  the  appellee  was  caused  bj  a 
failure  to  stop  the  settling  of  the  boom  before  the  rope  ran 
off  the  drum.  This  is  by  no  means  a  finding  that  the  volun- 
tary lowering  of  the  boom  below  a  horizontal  position 
caused  the  accident  The  evident  meaning  of  the  several 
answers  is  that  when  the  boom  was  lowered  until  it  was 
nearly  level,  its  own  weight  and  the  weight  of  the  bos  of 
coal  caused  a  severe  strain  upon  the  colla  of  the  rope  on  the 
drum  and  on  the  fastenings  of  the  rope;  that  by  reason  of 
their  defective  and  insecure  condition  the  fastenings  gave 
way;  that  the  boom  and  rope  were  then  beyond  con- 
trol ;  and  that  the  descent  of  the  boom  could  not  be  arrested 
by  reversing  the  movement  of  the  drum.  Such  a  construc- 
tion of  these  answers  is  natural,  reasonable,  and  entirely 
consistent  not  only  with  the  general  verdict  but  with  the 
other  answers.  The  purport  of  the  special  finding  Is  plain- 
ly shown  in  the  response  of  the  jury  to  the  twenty-eighth 
and  twenty-ninth  interrogatories,  which  were  as  follows; 
"28.  Could  not  the  boom  be  lowered  by  releasing  the  power 
to  a  horizontal  or  level  position  ?  A.  Yes,  with  proper 
fastenings.  29.  Could  not  said  derrick  be  safely  operated 
with  the  boom  at  any  point  between  the  position  almost 
perpendicular,  and  the  horizontal  or  level  position  of  the 
same !    A.    Yes,  if  properly  fastened." 

It  was  not  found  that  the  rope  was  properly  or  securely 
fastened  to  the  drum,  but  that  the  failure  so  to  fasten  the 
rope  was,  as  charged  in  the  complaint,  the  cause  of  the  acci- 
dent and  injury.  The  special  finding  lends  no  support  to 
the  proposition  that  the  rope  was  properly  secured,  and  that 
the  accident  was  due  to  the  fault  of  a  fellow  workman  in 
directing  and  causing  the  boom-pole  to  be  lowered  too  far. 

The  motion  for  a  new  trial  assigns  as  reasons  therefor: 
The  giving  and  refusal  to  give  instructions ;  the  refusal  to 
submit  certain  interrogatories  to  the  jury;  that  the  verdict 
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is  not  sustained  by  sufficient  evidence ;  and  that  it  is  con- 
trary to  law. 

The  portion  of  the  second  instruction  which  is  objected  to 
is  as  follows :  "If  he  has  proved  the  injury  complained  of 
was  caused  by  some  one  or  more  of  the  apecificationa  of 
nf-gligence  set  out  in  the  complaint,  he  may  recover  if  he 
himself  was  without  fault"  Counsel  complain  that  the 
court  failed  to  observe  the  distinction  between  contributory 
Diligence  and  assumption  of  risk.  The  instruction  was  ex- 
pressly confined  to  "the  specifications  of  negligence  set  out 
in  the  complaint."  None  of  these  involved  any  question 
concerning  assumption  of  risk,  and  no  reference  to  that 
subject  would  have  been  proper  in  that  connection. 

Instructions  numbered  three,  seven,  and  twelve  are  ob- 
jected to  because  they  do  not  inform  the  jury  that  the  serv- 
ant most  not  only  be  free  from  fault,  but  that  he  must 
also  be  ignorant  of  the  master's  fault.  The  third  instruc- 
tion does  not  undertake  to  state  the  effect  of  knowledge  of 
the  defect  or  danger  by  the  servant,  and,  considered  Hy 
itself,  might  be  open  to  criticism.  But  the  sixth  is  full  and 
clear  upon  the  subject  of  knowledge,  and  the  two  read 
together  contain  a  correct  statement  of  the  law.  Instruc- 
tion number  seven  distinctly  informed  the  jury  that  the 
ignorance  of  the  plaintiff  of  all  the  acts  of  negligence  of  the 
employer,  and  of  his  incompetent  servant,  was  a  necessary 
element  of  the  plaintiff's  right  of  recovery.  Instruction 
number  twelve  is  equally  explicit,  both  as  to  the  knowledge 
of  the  employer  and  the  ignorance  of  the  servant  The 
allegation  in  this  last  instruction  that  "if  the  appellant,  by 
its  superintendent,  insecurely  fastened  the  rope,"  etc.,  was 
equivalent  to  a  direct  averment  of  knowledge  on  the  part  of 
the  appellant.  We  find  in  none  of  these  instructions  any 
misdirection  of  the  jury  authorizing  a  reversal  of  the  judg- 
ment It  may  be  added  that  the  special  finding  of  facts 
shows  that  the  appellant  had  knowledge  of  the  defects  and 
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omissioDB  complained  of,  and  that  the  appellee  waa  ignorant 
of  them.  This  being  the  case,  an  erroneous  instruction  on 
the  subject  of  the  knowledge  of  the  parties  would  have  been 
harmless. 

The  appellant  tendered  interrogatories  to  be  answered 
by  the  jury  in  case  they  returned  a  general  verdict  for  the 
appellee,  requiring  them  to  state  upon  what  paragraph  or 
paragraphs  they  baaed  their  verdict.  The  court  properly 
refused  to  submit  these  questions  to  the  jury.  The  infor- 
mation so  sought  to  be  obtained  was  not  such  a  "question 
'  of  fact"  on  the  issues  of  the  cause  as  is  contemplated  by 
§555  Bums  1901,  and  the  mode  adopted  by  the  appellant 
was  not  the  proper  one  to  ascertain  the  paragraph  or  para- 
graphs "to  which  the  verdict  related.  SalemrBedford 
Stone  Co.  v.  Hilt.  28  Ind.  App.  543. 

The  verdict  was  amply  sustained  by  the  evidence,  and 
was  not  contrary  to  law.    Judgment  affirmed. 


AsPT  V.  Botkins. 

[No.  19,992.  Filed  Febroarr  27,  1908.] 
PhtbiOUhb — M<dpraetice,—Complainl.—C<narSiutoTy  Negligenee. — The 
nature  of  &n  action  for  the  negligenoe  of  a  em-Keon  in  treating  an 
injur;  is  each  aa  to  bring  it  within  the  proviaiona  of  the  act  of 
Febrnarr  17,  1899  (Acta  1899,  p.  68),  and  it  is,  therefore,  not 
neoesaaiy  for  the  pLaintiff'to  allege  and  piore  wont  of  oontriba- 
tor7  negligence,  p.  IIB. 
EvmiNOB. — Phytieol  Examination  in  Pretence  of  Jury. — In  an  action 
b7  a  woman  against  a  physician  for  negligence  in  treating  an  in- 
itaj  to  her  knee,  it  ia  not  error  for  the  court  to  refnse  to  permit 
another  physician  who  waa  testifying  as  a  witness  for  defendant 
to  examine  plaintiS'B  knee  in  the  presence  of  the  jnrf ,  sinoe  it 
would  leqviie  a  qvati  pnblio  ezpoeore  of  her  person;  and  the  fact 
that  plaintiff  subsequently  offered  to  exhibit  her  knee  to  tlie  imy 
did  not  operate  to  make  the  prior  rnjing  improper,  p.  I7S. 
WmfBSSBS. — Phyeieiant.  —  Privileged  Communication. — Sfalpraetiee. — 
In  Kn  action  against  a  gnrgeon  for  malpractice,  a  physiciut  irtio 
had  treated  plaintiff  after  defendant 'e  employment  had  termi- 
nated is  inoompeteat  to  testify  over  plaintiff's  objection,  pp.  173, 
174. 
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■WiruKssES.— JtfhipnirtiM.— Pioiniiy™  Witneu. —Privileged  Oommvmca- 
turns, — Id  an  aotioa  against  a  snrgdOQ  for  negligeoiM  in  treating 
plaintiff's  knee,  the  plaintiff  can  not  be  reqaired  to  testify  aa  to 
the  nuumer  of  treatment  by  a  pl^sioias  employed  after  defend- 
ant's employment  had  t«miinat«d.    pp.  174,  ns, 

Pbysioians. — Malpractice. — /iwtrucfton. — Lieente. — In  an  action  agalnat 
a  snTgcon  for  malpractice,  an  instrnotion  as  to  the  deirree  of  Bkill 
required  of  a  physician  is  not  erroneons  for  failnre  to  state  that 
tha  physician  must  hare  a  lioenee  to  imtotioe.    p.  17S. 

Tbiai^ — Titeompieie  Instrvetion. — HarmUte  Enw, — The  giving  of  an  in- 
complete iostmctlon  is  not  rereraible  error,  where  the  omlnion 
-was  fully  cOTBTed  by  other  iostractions  giren.    p.  176. 

Sake. — Contradictanj  Evidence. — JTufrucfton. — Where  a  iritnew  has 
made  contradictory  statements  aa  to  material  matters  in  issue,  It 
is  proper  to  ^truot  the  jury  that  they  are  the  exolnsiTe  jndgee  of 
the  credibility  of  witnesses,  and  that,  in  determining  the  weight 
to  be  given  to  the  testimony  of  sooh  witness,  they  might  take 
into  consideration  certain  specified  matters,  and  that  it  was  for 
them  to  determine  what  weight  they  should  give  to  tha  testi- 
mony,   pp.  175,  17G. 

From  Adams  Circait  Court;  D.  D.  ffelier,  Judge. 

Action  by  laabelle  Botkina  against  Hiram  M.  Aepj. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Appellate  Court,  under  §1837u  Bums  1901. 
Affirmed. 

B.  o.  Peterson,  C.  0.  France  and  C.  J.  Luiz,  for  appel- 
lant. 

D.  B.  Erwin  and  D.  E.  Smith,  for  appellee. 

GiLLETT,  J. — Appellee's  amended  complaint  charged 
appellant,  a  physician  and  surgeon,  with  negligence  in  the 
treatment  of  an  injury  that  appellee  bad  received  in  and 
about  her  right  knee.  A  demurrer  to  said  pleading,  on  the 
groimd  that  it  failed  to  state  sufficient  facts,  was  overruled, 
and  appellant  excepted.  On  issue  joined,  there  was  a  trial 
that  resulted  in  a  verdict  for  appellee.  Appellant  filed  a 
motion  for  a  new  trial,  but  his  motion  was  overruled,  and 
judgment  was  rendered  for  appellee  upon  the  verdict  The 
assignments  of  error  duly  present  the  questions  that  wq 
will  hereafter  discuss. 


172  SUPREME  COURT  OF  INDIANA, 

&EPJV.  BotUna. 

Appellant's  counsel  first  present  the  question  as  to  the 
8ufficienc7  of  the  averment  in  the  amended  complaint  as  to 
appellee's  non-eontrihutorj  negligence.  If  the  nature  of  Uie 
action  is  such  as  to  bring  it  within  the  provisions  of  the  act 
of  Fehmaiy  17,  1899  (Acts  1899,  p.  58,  §359a  BnmB 
1901),  it  is  not  material  that  appellee  has  unnecessarily 
sought  to  anticipate  the  defense,  as  the  only  contention 
upon  this  point  is  that  the  pleading  does  not  go  far  enou^ 
sufficiently  to  charge  that  the  injury  of  which  she  com- 
plained was  occasioned  without  her  contributory  fault. 
The  act  referred  to,  so  far  as  it  is  necessary  to  set  it  out, 
provides:  "That  hereafter  in  all  actions  for  damages 
brought  on  account  of  the  alleged  negligence  of  any  person, 
copartnership  or  corporation  for  causing  personal  injaries, 
or  the  death  of  any  person,  it  shall  not  be  necessary  for  the 
plaintiff  in  such  action  to  allege  or  prove  the  want  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  or  on  the 
part  of  the  person  for  whose  injury  or  death  the  action  may 
be  brought."  What  is  meant  by  the  words,  "actions  for 
damages  brought  on  account  of  the  *  •  *  negligence 
of  any  person  •  *  «  for  causing  personal  injuries  V 
The  phraseology  is  awkward.  Bearing  in  mind,  however, 
that  the  title  of  the  act  relates  to  pleadings  "in  actions  for 
damages  for  injuries  *  *  «  caused  by  *  *  * 
negligence,"  and  that  the  act  is  remedial,  and  designed  to 
change  in  part  a  rule  of  pleading,  the  correctness  of  which 
wa&  originally  doubtful,  we  think  that  we  are  justified  in 
construing  the  act  as  though  the  General  Assembly  had 
omitted  the  word  "for,"  as  it  is  used  before  the  word 
"causing."  The  subject-matter  is  actions  for  negligence 
resulting  in  injuries  to  the  person.  The  cause  is  the  negli- 
gence; the  effect  is  the  injury.  Thus  construing  the  act,  it 
was  not  necessary  that  the  complaint  in  question  should 
have  anticipated  what  the  statute  has  made  a  matter  of 
defenaa 
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While  appellant  was  upon  bis  case  in  chief,  and  one  of 
hie  attorneys  was  examining  a  physician  and  sui^eon 
called  as  a  witness  in  his  behalf,  such  attorney  made  the 
request  that  the  witness  be  allowed  to  examine  appellee's 
right  knee  in  the  presence  of  the  jury,  that  he  mi^t  testify 
as  to  the  condition  of  siich  knee  at  that  time.  Objection 
was  made  to  the  granting  of  this  request,  and  the  court 
refused  bo  to  order.  Where  the  ends  of  justice  require  it, 
it  is  the  duty  of  the  court,  upon  a  timely  application,  to 
grant  a  reasonable  request  to  have  the  plaintiff  in  a  personal 
injury  case,  on  the  penalty  of  a  nonsuit,  submit  to  a  phy- 
sical examination  with  reference  to  the  injury  he  claims  to 
have  sustained.  Citi/  of  South  Bend  v.  Turner,  156  Ind. 
418,  54  L.  R.  A.  396,  83  Am.  St  200.  The  right  is  not, 
however,  coextensive  with  the  power  of  cross-examination, 
and  some  latitude  of  discretion  must  be  recognized  as 
existing  in  the  trial  court  Each  case  must  rest  on  its  own 
foundation,  and  the  defendant  who  complains,  upon  appeal, 
that  the  trial  court  abused  its  discretion,  in  refusing  to 
make  the  order,  must  be  able  to  present  a  case  where  it  ig 
plain  that  the  request  should  have  been  granted.  We  are 
satisfied  that  error  does  not  appear  in  the  present  instance, 
for  the  reason,  if  for  no  other,  that  it  required  the  appellee, 
a  woman,  to  make  a  quasi  public  exposure  of  her  person.  It 
is  true  that  in  this  case  the  appellee  subsequently  offered 
to  exhibit  her  limb  to  the  jury,  but  this  did  not  operate  to 
make  the  prior  ruling  improper.  In  announcing  such  rul- 
ing the  court  said:  "At  this  present  time  I  will  not  grant 
the  request."  The  motion  should  have  been  made  after 
appellee  offered  to  expose  her  limb,  to  present  any  question. 

On  the  objection  of  appellee,  the  court  excluded  portions 
of  the  testimony  of  certain  physicians  and  surgeons,  called 
as  witnesses  by  appellant,  on  the  ground  that  such  matters 
were  privileged  within  the  statute.  Appellee  called  on 
these  persons  for  examination  and  treatment  after  the  serv- 
ice of  appellant  was  at  an  end,  and  it  does  not  even  appear 
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that  he  was  present  or  had  any  knowledge  of  her  purpose 
to  consult  them.  The  case  does  not  fall  within  the  ruling 
announced  in  Lane  y.  Boicourt,  128  Ind.  420,  25  Am.  St. 
442. 

While  appellant  was  introducing  eridence  upon  his  own 
hehalf,  his  counsel  called  appellee'  to  the  stand,  and  adted 
her  whether  Dr.  McCaskey  had  taken  an  s;  ray  photograph 
or  sciagraph  of  her  ri^t  knee.  Objection  was  made  to  the 
question,  and,  pending  a  ruling,  by  leave  of  court,  appellee's 
counsel  proved  by  her  that  whatever  Dr.  McCaskey  had 
done  in  relation  to  her  knee  bad  been  done  in  treating  her 
limb.  Appellant's  counsel  thereupon  made  an  offer  to 
prove,  which  was  refused,  and  an  exception  taken.  In 
terms,  our  statute  only  purports  to  render  the  physidan  or 
surgeon  an  incompetent  witness  as  to  the  matters  therein 
specified,  but  it  is  evident  that  the  protection  would  amount 
to  nothing,  in  the  case  of  an  honest  suitor,  if  the  latter  could 
be  compelled  to  make  the  disclosura  It  is  well  settled  in 
the  United  States  that  a  party  can  not  be  cmnpelled  to  tes- 
tify to  a  communication  made  by  him  to  his  attorn^  for 
the  purpose  of  receiving  professional  advice.  Bigler  v. 
Beyher,  43  Ind.  112;  Wilson  v.  Troup,  1  Johns.  Ch.  25; 
Games  v.  Piatt,  36  N.  T.  Super.  Ot.  361;  Hemenway  v. 
Smith,  28  Vt.  701;  State  v.  White,  19  Kan.  445,  27  Am. 
Rep.  137 ;  Wharton,  Evidence  (3d  ed.),  §583.  In  the  case 
last  cited  Horton,  C.  J.,  speaking  for  the  court,  said:  "The 
statute  provides  that  an  attorney  shall  be  incompetent  to 
testify  concerning  communications  made  to  bim  by  his 
client  in  that  relation,  or  his  advice  thereon,  without  the 
client's  consent.  The  statute  would  be  of  no  utility  or  bene- 
fit, if  the  client  could  be  compelled,  against  his  consent,  to 
make  such  disclosures.  It  would  be  absurd  to  protect  by 
legislative  enactment  professional  communications,  and  to 
leave  them  unprotected  at  the  examination  of  the  client" 
Our  case  of  Bigler  v.  Reyker,  supra,  although  it  related  to 
a  communication  made  to  an  attorney,  rules  this  case,  for 
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the  legislation  is  practically  the  same  in  both  instances.  It 
is  hardlj  necessary  to  observe  that  if  the  consultation  was 
itself  protected,  a  like  protection  would  extend  to  the  mute 
voucher  thereof. 

We  proceed  to  the  consideration  of  the  instructions  given 
by  the  court.  It  is  objected  that  instraction  number  three, 
concerning  the  degree  of  skill  that  a  person  holding  himself 
out  to  the  public  as  a  physician  and  surgeon  should  possess, 
omits  to  state  that  he  must  have  a  license  to  practice.  This 
objection  does  not  warrant  discussion. 

Instruction  number  seven,  by  its  express  terms,  related 
to  the  injuries  on  which  appellee's  action  was  based,  and  is 
therefore  not  open  to  the  objection  that  it  authorized  a 
recovery,  although  there  was  no  dislocation  of  the  knee  and 
no  injury  to  the  ligaments. 

Instruction  number  nine,  relative  to  the  duties  of  phy- 
sicians and  surgeons,  is  not  objectionable  because  it  omitted 
to  instruct  on  the  subject  of  contributory  fault.  The  court 
gave  three  instructions  upon  this  subject  that  were  tendered 
by  appellant's  counsel.  Two  of  these  instructions  not  only 
dealt  with  the  general  proposition,  but  contained  very 
explicit  statements  of  the  duties  of  the  patient,  and  as  to 
the  effect  of  a  neglect  to  observe  such  duties.  The  juiy  could 
not  have  been  mislead  upon  the  subject  of  contributory 
fault 

The  objection  to  instruction  number  eleven  is  not  well 
founded.  Where  a  witness  has  made  contradictory  state- 
ments concerning  material  matters,  it  is  for  the  jury  to 
determine  whether  it  will  give  any  weight  to  his  te9timony, 
yet  this  was  the  effect  of  the  court's  statement,  at  the  close 
of  the  instruction,  that  it  was  for  the  jury  to  determine 
what  weight  they  would  give  to  the  testimony.  Counsel  for 
appellant  claim  that  by  this  instruction  the  court,  in  effect, 
stated  to  the  jury  that  some  weight  must  be  given  to  the 
testimony  of  a  witness,  although  he  has  been  successfully 
contradicted  by  his  own  statements.    In  the  first  part  of 
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said  instruction  the  jurorB  were  told  that  they  were  the 
exclusive  judges  of  the  credihility  of  the  witnesses,  and  the 
court  next  stated  to  the  jury  that  in  determining  the  wei^t 
to  be  given  to  the  testimony  of  a  witness  they  might  consider 
a  number  of  matters  that  were  pointed  out  to  them.  Some 
of  the  elements  that  the  court  mentioned  were  elements  of 
weakness  in  the  testimony  of  a  witness  and  some  were  ele- 
ments of  strength,  but  the  whole  question  was  left  to  the 
jury  by  the  usual  statement  that  they  might  consider 
whether  auch  matters  existed,  and  it  was  after  so  doing  that 
the  court  used  the  language  now  called  in  question.  We 
think  that  the  objection  is,  at  most,  but  a  verbal  refinement, 
and  in  view  of  instruction  number  two,  given  by  the  court 
on  its  own  motion,  we  dismiss  the  question  without  further 
comment. 

Instruction  number  twelve  related  to  the  measure  of  dam- 
ages. Without  extending  this  opinion  to  set  out  or  discuss 
this  instruction,  we  have  to  say  that  it  is  wholly  unobjec- 
tionable. 

There  was  some  evidence  upon  every  material  issue  ten- 
dered by  the  complaint  We  can  not  disturb  the  verdict 
upon  the  mere  weight  of  evidence.  There  is  no  error  in 
the  record. 

The  death  of  appellee  since  the  submission  of  this  cause 
has  been  su^ested.  Judgment  affimfed  as  of  the  date  of 
submission. 


Alexander  v.  Spaulding  et  al. 

[No.  19,704.  FUed  March  ID,  I9Ce.  I 
Plradino. — Antwer. — Wheie  the  complaint  is  inBafficient,  It  is  im- 
material whether  the  answer  is  good  or  bad,  aince  4here  ia  no 
offloe  for  an  answer  to  perform  imtil  the  plaintiff  has  stated  a 
oanse  of  action  against  th«  defendant,  p.  ISO. 
THUgTS.— Sui(  to  Enforce.— Implied  rn«(.— Where  Uie  tmst  relied 
upon  in  a  complaint  is  not  alleged  to  be  in  writing,  it  vrill  be 
presnmed  that  it  was  in  parol,  and  arisee  b^  implication  from  the 
facts  averred,    p.  180. 
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Tkusts.— Jmpliwi  Tnut.—Oim»tnKtive  Tnut.—Omptainl.—Tb^  surviv- 
ing hnabtuid  of  one  of  decedent's  children  institnted  proceedings 
Bgkinjrt  the  other  children  to  recoTcr  liia  share  of  certain  real  ea< 
tate.  The  complaint  averred  that  prior  to  hu  death  decedent  had 
pmohaaed  certain  lands  and  had  them  deeded,  without  conaidera* 
ti<Hi.  to  defendants  to  be  held  in  trast  lar  him;  that  afterwards 
he  ba^d  the  lands  for  other  described  lands,tfnd,  without  oon- 
dderation,  had  the  deed  of  conveyance  made  to  defendants,  leav- 
ing the  same  a  secret  trust  for  himself  and  his  heirs.  The  com- 
plaint did  not  contain  allegations  that  decedent  had  fnmished 
the  purchase  money,  and  that  the  deed  had  been  placed  in 
grantees' names  without  theirfather's  consent;  nor  was  it  alleged 
that  defendants  purchased  the  land  in  violation  of  a  trust,  nor 
that  defendants  had  received  the  conveyance  by  agreement,  with- 
out fraudulent  intrait.  Held,  that  the  complaint  did  not  state 
bets  showing  aa  implied  trust,  within  the  meaning  of  4^8896, 
8886  Boms  1901.  Held,  also,  that  the  complaint  does  not  state 
tacts  amonntiog  to  a  oonstrootive  trust,    pp.  180, 181. 

Afpbai_ — Iittuffideta  Evidence. — Bad  Antwer, — Where  the  plaintiff 
hils  to  make  out  a  case  in  tlie  trial  court,  he  can  not  oomplain 
(HI  appeal  that  defendant's  answer  was  insufficient,    pp.  181,  ISt. 

ntUBTB. — Money  Derived  from  Sale  of  Trvet  Land. — Where  there  is  no 
enforceable  trust  in  land,  an  enforceable  trust  will  not  arise  in 
the  money  derived  firom  the  sale  of  the  land.    p.  18S. 

Btidkncb. — Wm  at  Euidmce.—ln  a  suit  by  an  heir,  where  it  is 
sought  to  show  that  certain  lands  lield  by  the  other  heirs  was 
held  in  trust  for  all  the  heirs  of  testator,  the  will  of  such  testator, 
which  tended  to  support  defendants'  contention  that  there  was  no 
trust,  is  admistible  in  evidence,    p.  181. 

From  'Welfe  Circuit  Court;  C.  W.  Watkina,  Special 
Judge. 

Bait  by  Marcellas  Alezauder  against  DuBtau  M.  Spauld- 
iog  and  another.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Traneferred  from  Appellate  Court, 
onder  §1337u  Bums  1901.    Affirmed. 

A.  L.  Sharpe  and  C  E.  ^urgia,- for  appellant. 

J.  S.  Dailey,  Abram  Simmons  and  F.  C.  Bailey,  for  ap- 
pellees. 

Hadlet,  C.  J. — Suit  by  appellant  to  recover  money 
alk^d  to  be  held  in  trust  by  appellees. 

In  substance,  it  is  alleged  in  the  eomplaiiit  tliat  Frank- 
lin Spaulding,  in  February,  1874,  died  intestate  in  Wells 
Vol.  160—12 
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comity,  Indiana,  leaving  Dustan  and  Albert  Spaulding 
(appellees),  Laura  Alexander,  and  three  other  children,  his 
only  heirs  at  law.  Appellant,  as  surviving  husband,  has, 
by  descent,  succeeded  to  the  ri^ts  of  Laura  Alexander; 
that  prior  to  his  death,  to  wit,  in  October,  1867,  Franklin 
Spaulding  purchased  certain  described  lands  in  Wells  and 
Blackford  counties,  "and  had  the  same  conveyed  to  the  de- 
fendants [appelfees]  to  hold  in  trust  for  him.  •  •  • 
That  afterwards  the  said  Franklin  Spaulding  traded  said 
lands  for  other  described  lands  in  Blackford  county,  and 
had  the  deed  of  conveyance  made  to  the  defendants  [appel- 
lees], leaving  the  same  in  secret  trtist  to  said  defendants, 
for  himself,  and  hia  heirs  aforesaid ;  that  said  defendants 
never  paid  any  consideration  for  said  lands  whatever,  and 
the  same  were  the  lands  of  the  decedent,  and  belonged  to 
his  estate  at  the  time  of  his  death."  Appellees  administered 
upon  the  estate  of  their  father,  and  afterwards,  to  wit,  in 
October,  1875,  they  sold  the  lands  last  described  for  $6,400, 
and  received  the  money ;  that  after  the  sale  appellees  paid 
to  each  of  the  heirs  of  Franklin  Spaulding,  except  the 
plaintiff  (appellant),  their  distributive  shares  of  th© 
$6,400 ;  that  there  is  due  tie  plaintiff  one-sixth  part  of  the 
$6,400 ;  that  appellees  kept  the  trust  concealed,  and  appel- 
lant learned  of  it  for  the  first  time  in  1898,  when  he  imme- 
diately demanded  his  share ;  that  when  demanded,  appellees 
denied  the  frust,  and  denied  that  they  owed  him  money  on 
any  account  Wherefore,  etc.  Upon  issues  joined  there 
was  a  trial  by  the  courts  a  special  finding  of  facts  and  con- 
clusions of  law  adverse  to  appellant,  and,  over  his  motion 
for  a  new  trial,  judgment  was  rendered  against  him  for 
costs.  Error  is  assigned  upon  the  overruling  of  the  de- 
murrer to  the  fifth  paragraph  of  answer,  overruling  excep- 
tions to  the  conclusions  of  law,  and  overruling  the  motion 
for  a  new  trial. 

So  far  as  material  to  the  controlling  question  in  the  case, 
the  special  finding  shows    that  Franklin    Spaulding,  the 
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SDcestoT,  on  June  19,  1866,  conveyed  to  appellee  Duatan 
K.  Spaulding,  his  son,  all  the  property  he  possessed,  both 
real  and  personal,  the  eaid  Franklin  at  the  time  of  the  con- 
veyance being  indebted  to  creditors  in  the  a£^regat«  sum 
of  $11,150.  The  consideration  of  the  conveyance  was  that 
Duetan  was  to  assume  and  pay  all  the  said  outstanding 
indebtedness  of  his  father,  and  to  pay  to  his  two  sisters 
(including  Lanra,  the  deceased  wife  of  appellant)  and  to 
his  brother  Benjamin  each  $1,000,  and  to  his  father,  $500 
eadi  year  during  life.  At  the  time  of  this  arrangement  and 
transfer,  appellee  Albert  Spaulding  was  a  minor,  and  his 
father  further  stipulated  that  if  Albert  should  assist  his 
brother  Dustan  in  the  payment  of  eaid  indebtedness  of 
$11,150,  and  in  the  performance  of  the  other  considera- 
tions, Dustan  should  thereupon  transfer  to  Albert  an  undi- 
vided one~half  interest  in  all  the  property  conveyed.  After 
the  execution  of  the  above  deed  Dustan  entered  into  the 
possession  of  all  the  real  estate  and  personal  property  as  his 
own,  and  continued  thereafter  -to  occupy  and  farm  the  real 
estate,  and  in  1872  conveyed  and  transferred  an  undivided 
one-half  interest  in  all  of  said  property  to  his  brother 
Albert  (appellee),  and  the  two  paid  to  their  two  sisters 
(including  Laura)  and  to  their  brother  Benjamin  each 
$1,000,  and  to  their  father,  Franklin,  $500  per  annum 
daring  the  remainder  of  his  life.  In  1870  appellees  pur- 
diased  the  real  estate  in  controversy  for  $5,400,  and  in  part 
payment  thereof  conveyed  to  their  grantor  a  certain  sixty- 
acre  tract  in  Blackford  county,  owned  by  them  in  their  own 
right,  for  $3,150,  and  for  the  balance  of  the  purchase  price 
executed  to  their  grantor  their  promissory  notes  aggregating 
$2,350,  and  which  notes  appellees  subsequently  paid  with 
their  own  money.  In  1875  appellees  sold  the  land  in  con- 
troversy for  $6,400. 

The  conclusion  at  which  we  have  arrived  makes  it  un- 
necessary for  ua  to  consider  the  sufficiency  of  the  fifth  para- 
gnpb  of  answer. 
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The  complaint  fails  to  set  fortli  a  good  cause  of  acUon. 
And  there  being  no  sufficient  complaint,  it  is  immaterial 
whether  the  answer  is  good  or  bad,  since  there  is  no  office  for 
an  answer  to  perform  until  the  plaintiff  has  stated  a  cause 
of  action  against  the  defendant.  State,  ex  rel.,  v,  Emmons, 
88  Ind.  279;  Bowen  v.  Strieker,  100  Ipd.  45;  Ice  v.  Ball, 
102  Ind.  42-47 ;  Louisville,  etc.,  B.  Co.  v.  BadeTtsckate,  141 
Ind.  251,  263;  Carmel  Nat.  Gas.  etc.,  Co.  v.  Small,  150 
Ind.  427 ;  Hiatt  v.  Town  of  Darlington,  152  Ind.  571. 

It  is  averred  in  the  complaint  that  Franklin  Spaulding 
purchased  certain  lands,  and  "bad  the  same  conveyed  to  the 
defendants  to  hold  in  trust  for  him,"  and  afterward  traded 
said  lands  for  other  lands,  and  "had  the  deed  of  convey- 
ance made  to  the  defendants,  leaving  the  same  in  secret 
trust  to  said  defendants,  for  himself  and  beirs  aforesaid ; 
that  said  defendants  never  paid  any  consideration  for  said 
lands  whatever,  and  the  same  were  the  lands  of  the  dece- 
dent and  belonged  to  his  estate  at  the  time  of  bis  death.'* 
The  foregoing  are  the  only  averments  in  the  complaint  relat- 
ing to  a  trust  of  any  character.  It  is  not  charged  that  the 
trust  relied  upon  is  in  writing,  or  that  it  rests  upcm  an 
agreement,  hence  we  must  assume  that  it  was  in  parol  {lee 
V.  Ball,  supra;  Noe  v.  Soil,  134  Ind.  115),  and  that  what- 
ever trust  exists,  if  any,  arises  by  implication  fiom  the  facte 
averred.     , 

Implied  trusts  under  the  statute  (§§3396,  3398  Bums 
1901)  are  of  three  kinds;  (1)  "  'Where  a  conveyance  is 
taken  in  the  name  of  the  alienee,  without  the  consent  of  the 
party  paying  the  purchase  money.  (2)  Where  the  alienee, 
in  violation  of  some  trust,  has  purchased  the  estate  witli 
money  not  bis  own.  (3)  Where,  by  agreement,  the  parly 
to  whom  the  conveyance  was  made,  was  to  bold  the  land  in 
trust  for  the  party  paying  the  purchase  money,  or  stmie 
part  thereof.'  "  Noe  v.  Roll,  supra.  The  complaint  is  not 
good  under  the  first  class  of  implied  trusts,  because  it  is  not 
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alleged  that  in  either  the  first  or  second  conveyance  set 
forth  therein,  FrankHn  Spaulding  ftiraisbed  the  purchftse 
money,  or  tliat  the  deed  was  taken  in  appellees'  names  with- 
out their  father's  consent.  It  is  not  good  under  the  second 
class,  for  failure  to  aver  that  appellees  purchased  the  land 
in  violation  of  som'e  existing  trust,  or  viih  money  belong- 
ing to  their  father.  It  is  likewise  insufficient  under  the 
third  class,  for  the  absence  of  averment  that  Franklin 
Spaulding  paid  the  purchase  money,  or  some  part  thereof, 
%nd  that  appellees  received  the  conveyance  by  agreement, 
without  fraudiilent  intent,  to  hold  the  land  in  trust  for  their 
father. 

Under  the  complaint  the  only  other  kind  of  trust 
that  can  be  thought  of  is  what  is  known  as  a  constructive 
trust  The  facts  alleged  do  not  amount  to  a  constructive 
trust,  because  such  have  their  roots  in  actual  or  legal  fraud, 
and  generally  arise  in  cases  where  there  is  no  intention  to 
create  a  trust.  Wright  v.  Moody,  116  Ind.  175;  Jackaon 
V,  Landers,  134  Ind.  52ft ;  Orih  v.  OHh.  145  Ind.  184,  200, 
32  L.  R.  A.  298,  57  Am.  St.  185;  Meredith  v.  Meredith, 
150  Ind.  299. 

Ko  fraud  is  charged  from  beginning  to  end,  and  no 
Buch  a  state  of  facts  pleaded  as  calls  for  the  interposition  of 
a  court  of  equity  to  prevent  the  failure  of  justice.  The 
averments,  in  effect,  are  that  the  father  purchased  land, 
and  had  it  conveyed  to  appellees  in  trust  for  him,  and  after- 
wards traded  the  first  purchase  for  another  tract,  and  had 
it  conveyed  to  appellees  in  secret  trust  for  him  and  his 
heirs,  from  which  is  implied  that  the  parties  attempted, 
by  an  undefined  and  imperfect  parol  agreement,  to  create 
some  sort  of  a  trust  relation  in  land,  the  transaction  being 
such  as  is  denounced  by  the  statute,  and  a  court  of  equity 
wiH  not  undertake  to  unravel  and  enforce  by  construction. 

Another  view:  Conceding  that  a  trust  of  some  character 
'  is  well  alleged  in  the  complaint,  still  the  quality  of  the  an- 
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awer'Temaina  unimportant,  because  the  apecial  finding  of 
facts  clearly  showa  that  appellant  fell  far  short  of  proving 
his  complaint  or  of  eatablishing  a  trust  of  anj  class.  The 
finding  is  that  the  land  in  which  it  is  averred  the  trust  re- 
posed ■was  purchaaed  by  appellees,  and  fully  paid  for  by 
them,  by  conveyance  to  their  grantor  of  sixty  acres  of 
other  land  owned  by  them  and  held  in  their  own  right,  and 
$2,250  of  their  own  notes,  which  they  afterwarda  paid 
with  their  own  money.  The  plaintiff  having"  failed  to  make 
out  a  case,  the  defendant  waa  not  called  upon  for  a  defense, 
and  it  was  therefore  a  matter  of  no  consequence  to  the  plain- 
tiff what  quality  of  answer  the  defendant  had,  or  whether  he 
had  any  at  all.  From  the  facts  specially  found  the  court 
concluded  that  the  law  was  with  the  defendants  (appellees), 
and  that  they  were  entitled  to  judgment  for  their  costs. 
This  was  clearly  right.  There  being  no  enforcible  trust  in 
the  land,  an  enforcible  trust  will  not  ariae  in  the  monc^' 
derived  from  a  sale  of  the  land. 

The  record  shows  that  in  1865  Franklin  Spaulding, 
being  then  the  owner  of  considerable  real  and  personal 
property,  executed  his  will,  bequeathing  certain  specific 
legacies  to  his  two  daughters  (including  the  said  Laura) 
and  to  his  son  Benjamin,  and  the  remainder  of  all  his 
property  to  appellees.  Five  years  later  he  conveyed  by  deed 
all  his  said  property,  real  and  personal,  to  appellees,  they 
agreeing  to  pay,  as  the  consideration  therefor,  more  than 
$11,000  of  their  father's  debts,  and  to  pay  him  $500  each 
year  during  life,  and  to  their  two  sisters  and  brother  Ben- 
jamin tte  same  amount  of  money  as  was  bequeathed  to 
them  by  their  father's  said  will ;  the  lands  so  conveyed  to 
appellees  being  the  same  lands  which  are  alleged  to  have 
been  impressed  with  the  trust  that  is  here  sought  to  be 
enforced  in  the  proceeds  arising  from  the  sale  thereof. 
Over  appellant's  objection,  the  court  admitted  said  will  in 
evidence.  The  will  tended  to  support  appellees'  conten- 
tion that  the  conveyance  to  them  by  their  father  wm  a 
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hona  fide  sale,  and  not  the  CTeation  of  a  tniat,  and  was, 
therefore,  competent 

The  evidence  eustaine  the  findings  of  fact    We  find  no 
error.     Judgment  affirmed. 


State,  ex  bel.  Keifeb,  v.  Wheatlet. 

[Ho.  20,026.  Filed  Maroh  10,  1908. 1 
OfTlOKRB.— Quo  Fammto.— The  relstor  in.  a,  quo  warranto  proceeding 
to  cemove  an  incumbent  of  an  office  and  obtain  posaesaion  of  the 
ofBce  himflelf,  moat  recoTei  upon  the  strength  of  hie  own  right  or 
title  thereto  and  not  upon  the  weakneea  or  inflrmitieB  ot  the  le- 
spondent's  right  or  title,  p.  388. 
Samx.— Quo  tTomanto.— An  informatioa  in  the  nature  of  a  fuo 
wamrnia  seeking  the  removal  of  an  inonmbent  of  a  connty  office 
and  the  poooonoion  of  the  office  by  relator  which  fails  to  ahow 
that  relator  haa  tt^en  the  oath  of  office  and  giren  bond  as  re- 
quired by  law  is  fatally  defeotire.    p.  189. 

Prom  Tipton  Circait  Court ;  W.  W.  Mount,  Jndge. 

Quo  rcarranto  by  the  State  on  the  relation  of  John 
Keifer  againBt  David  M.  Wheatley  to  remove  respondent 
&om  the  office  of  county  aesesBor.  From  a  judgment  for 
respondent,  relator  appeals.    Affirmed. 

M.  T.  Skiel,  J.  M.  Fippm,  J.  M.  Purvis,  G.  H.  Gifford 
and  G.  J.  Gifford,  for  appellant. 

E.  A.  Mock  and  Dan  Waugh,  for  appellee. 

JoKDAN,  J. — On  December  3,  1900,  Keifer,  the  relator, 
commenced  this  proceeding  in  the  lower  court  by  an  infor- 
mation, or  complaint,  in  the  name  of  the  State,  on  his  own 
relation,  for  the  purpose  of  expelling  appellee  frem  the 
ofBce  of  county  assessor,  and  obtaining  the  possession  there- 
of himself.  A  trial  by  the  court  resulted  in  a  finding  and 
judgment  in  favor  of  appellee,  from  which  appellant  ap- 
peals. 

The  errors  assigned  relate  to  the  action  of  the  court  in 
overruling  the  demurrer  to  the  first  and  second  paragraphs 
of  the  answer. 
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The  infonnation  consieta  of  two  paragraphs.  The  first, 
CHoitting  the  caption  and  the  jurat,  is  as  foUowB :  "The 
State  of  Indiana,  on  the  relation  of  John  Keifer,  complains 
of  the  defendant  Darid  K.  Wheatlej,  and  says  that  the  rela- 
tor was  on  the  6t3i  day  of  November,  1892,  and  has  ever 
since  been,  a  resident  freeholder,  householder,  and  elector 
of  the  connJy  of  Tipton,  State  of  Indiana,  and  eli^ble  to  be 
elected  to  and  hold  the  (Office  of  county  assessor  thereof; 
that  on  the  6th  day  of  November,  1900,  at  the  general  elec- 
tion held  in  said  county  for  the  election,  amongst  other 
offices,  of  county  assessor  thereof,  the  relator,  the  defendant, 
Fred  Findling,  and  Frank  Hayes  were  the  only  candidates 
for  said  office,  and  the  relator  at  said  election  received  the 
highest  number  of  votes  for  said  office  and  was  duly  elected 
thereto  for  the  term  of  four  years  from  the —  day  of  Novem- 
ber, 1900 ;  that  the  defendant  David  M.  Wheatley  is  ineli- 
gible to  hold  said  office,  for  the  reason  that  said  defendant 
David  M.  Wheatley  is  not  a  resident  freeholder  and  house- 
holder of  Tipton  county.  State  of  Indiana,  at  present,  and 
was  not  a  resident  freeholder  and  householder  of  said  coun- 
ty on  the  6th  day  of  November,  1900,  and  was  not  a  resi- 
dent freeholder  and  householder  of  said  county  for  four 
years  before  the  date  of  said  election ;  that  on  the  —  day 
November,  1900,  the  defendant  usurped  the  said  office  of 
county  assessor,  and  has  since  held  and  received  the  emolu- 
ments thereof,  the  amount  of  which  is  tmknown  to  the  rela- 
tor, and  has  during  said  time  wrongfully  and  unlawfully 
hept  the  relator  out  of  the  [wssession  of  said  office,  and 
deprived  him  of  said  fees  and  emoluments,  to  his  damage 
of  $25 ;  that  on  the  3rd  day  of  December,  1900,  before  the 
filing  of  this  complaint,  the  relator  demanded  of  the  de- 
fendant the  possession  of  said  office  and  the  books  and 
papers  belonging  thereto,  which  was  refused.  Wherefore 
plaintiff  demands  judgment  for  $25  damages;  that  the 
defendant  be  ousted  from  said  office,  and  that  the  relator 
have  possession  thereof." 
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The  second  paragraph  is  Bubetantially  the  same  as  the 
first,  except  that  it  charges  that  the  defendant  was  ineligible 
to  be  elected  to  the  office,  for  the  reason  that  he  was  not  a 
resident  freeholder  and  householder  of  Tipton  county,  State 
of  Indiana,  at  the  time  of  the  commencemeiit  of  the  action, 
and  was  not  a  resident  freeholder  and  householder  of  said 
county  on  the  6th  day  of  November,  1900,  and  was  not  auch 
freeholder  and  householder  of  said  county  for  one  year 
before  the  date  of  said  election. 

A  demurrer  to  each  of  the  paragraphs  of  the  information 
was  overruled,  to  which  the  defendant  excepted,  and  there- 
upon he  answered  the  information  or  complaint  in  three 
paragraphs,  among  which  was  the  general  denial.  The  first 
paragraph  alleges  and  shows  that  the  defendant  and  the 
relator  were  opposing  candidates  for  the  office  of  county 
assessor  of  Tipton  county,  Indiana,  at  the  general  election 
held  on  November  6,  1900.  The  defendant,  it  is  alleged, 
received  the  highest  number  of  votes  cast  at  said  election, 
and  also  received  a  majority  of  the  legal  votes  cast  for  said 
ofiice  over  the  relator;  that  the  board  of  canvassers  of  said 
election  found,  declared,  and  certified  that  he  had  received 
a  majority  of  eight  votes  over  the  relator  for  the  flaid  office 
of  coun^  assessor,  and  declared  him  duly  elected  thereto. 
It  is  further  shown  that  within  ten  days  after  his  said  elec- 
tion he  duly  qualified  by  executing  the  bond  and  taking  the 
official  oath  required  by  the  law,  and  thereupon,  by  virtue 
of  his  said  election  and  qualification  as  aforesaid,  he,  in 
good  faith,  at  the  beginning  of  the  term  for  which  he  waa 
elected,  took  possession  of  said  o£Gce,  and  has  ever  since 
been  discharging  the  duties  thereof.  It  is  further  alleged 
that  for  more  than  one  year  next  preceding  said  general 
election  the  defendant  was  an  elector  of  the  county  of  Tip- 
ton, and  an  inhabitant  thereof,  and  so  continued  to  be  at 
the  time  of  Altering  upon  the  discharge  of  the  functions  of 
said  office.  Therefore,  it  is  alleged  that  he  is  eligible  to 
hold  said  office.    The  second  paragraph  sets  up  substantial- 
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ly  the  same  facta  as  tlie  firat,  with  the  exception  that  it  avera 
that  the  defendant  waa  an  elector  and  resident  frediolder 
and  hoiiBeholder  of  aaid  county  for  more  than  four  years 
next  preceding  said  election,  and  was  and  is,  therefore, 
eligible  to  hold  said  office. 

Counsel  for  appellants  insist  that  the  conrt  erred  in  over- 
ruling the  demurrer  to  each  of  these  paragra^s  of  the 
answer,  for  the  reason  that  each  discloses  that  appellee  did 
not  possess  the  qualifications  required  hj  the  statute  creat- 
ing the  office  of  county  assessor. 

Section  8530  Burns  1901  provides:  "There  shall  be 
elated  on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember, 1892,  and  every  four  years  thereafter  in  each  coun- 
ty in  this  State,  one  county  assessor,  who  shall  possess  the 
powers  and  perform  the  duties  hereinafter  specified,  and  no 
person  shall  be  eligible  for  election  more  than  twice  in  any 
term  of  twelve  years.  Such  county  assessor  shall  be  a  resi- 
dent freeholder  and  householder  of  the  county  not  less  than 
four  years  before  the  date  of  such  election.  Within  ten 
days  after  election,  he  shall  ^ve  bond  with  two  or  more 
good  and  sufficient  freehold  sureties,  to  be  approved  by  the 
county  auditor,  in  the  sum  of  $5,000,  payable  to  the  State 
of  Indiana,  and  conditioned  for  the  faithful  and  impartial 
discharge  of  his  duties,  and  shall  take  and  subscribe  to  an 
oath  or  afGrmation  to  be  indorsed  on  his  bond  that  he  will 
faithfully  and  impartially  and  honestly  discharge  the 
duties  of  his  office." 

Counsel  for  the  appellee  argue  that  the  first  paragraph  of 
answer  shows  that  their  client  possessed  the  qualificatirms 
required  by  the  State's  Constitution  in  respect  to  county 
officers,  and  that  the  second  paragraph  discloses  that  appel- 
lee possessed  not  only  the  qualifications  exacted  by  the  Con- 
stitution, but,  in  addition  thereto,  shows  that  he  was  a 
householder  and  freeholder  for  the  time  required  by  the 
statute,  and  their  contention  is  that  both  the  paragraphs  of 
the  answer  are  sufficient  in  bar  of  the  relator's  action. 
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The  argument  is  advanced  that  the  office  in  controversy 
ia  a  county  office,  and  the  qualifications  essential  to  render 
a  person  eligible  to  be  elected  to  and  to  hold  the  Bame  are 
prescribed  by  the  Constitution,  and  can  not  be  varied  or  en- 
larged by  the  legislatura  It  is  contended:  (1)  That  so 
much  of  the  statute  which  prescribes  that  "Such  county 
assessor  shall  be  a  resident  freeholder  and  householder  of 
the  county  not  less  than  four  years  before  the  date  of  such 
election,"  is  in  conflict  with  §4,  article  6,  of  the  Constitu- 
tion, which  provides  that :  "No  person  shall  be  elected  or 
appointed  as  a  county  officer  who  shall  not  be  an  elector  of 
the  county ;  nor  any  one  who  shall  not  have  been  an  inha^ 
itant  thereof  during  one  year  next  preceding  his  appoint- 
ment;" (2)  that  it  violates  §23  of  the  bill  of  ri^ts,  which 
prohibits  the  legislature  from  granting  to  any  citizen  or 
class  of  citizens  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all  citizens;  (3)  that 
it  is  invalid  because  it  fixes  a  property  qualification,  and 
(MTOvides  that  a  person  not  an  elector  may  be  elected  to  the 
office,  and  is  a  species  of  class  legislation,  which,  if  upheld, 
would  result  in  excluding  a  large  portion  of  the  electors  of 
any  county  from  holding  the  office  of  county  assessor. 

Aside  from  the  constitutional  question  as  presented  hy 
them,  counsel  for  the  appellee  contend  that  the  relator  is, 
under  the  facts  averred  in  his  information,  not  shown  to 
be  in  a  position  to  complain  of  the  alleged  error  of  the  court 
in  overruling  his  demurrer  to  the  answer,  even  thou^  the 
paragraphs  in  dispute  may  be  bad  for  the  reason  that  each 
paragraph  of  the  information  is  fatally  defective  in  not 
showing  that  the  relator  had  qualified  as  provided  by  law 
before  he  commenced  this  action,  and  in  giving  no  excuse 
for  his  failure  so  to  qualify.  If  this  latter  contention  is 
tenable,  then  the  question  of  the  constitutional  validity  of 
the  statute  in  controversy  may  he  dismissed  without  con- 
sideration, for  it  is  elementary  and  settled  by  many  deci- 
sions of  this  court,  that  a  bad  answer  is  sufficient  for  a  bad 
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oomplaint,  and  that  a  defendant  may  always  parry  an  at- 
tack upon  the  sufficiency  of  his  answer  upon  that  ground. 

Ab  a  legal  proposition  it  must  be  manifest  that,  if  the 
foundation  upon  which  the  relator  bases  his  right  to  prevail 
itf  this  action  is  not  sufficient  for  that  purpose,  he  must  fail. 
If  he  sufx^eeds  in  ousting  appellee  from  the  office  in  ques- 
tion, and  in  obtaining  the  possession  thereof  himself,  he 
must  do  ao  upon  the  strength  of  his  own  title  or  right  there- 
to, and  not  upon  the  weakness  or  infirmities  of  appellee's 
right  or  title.    Belender  v.  State,  ex  reZ.,  149  Ind.  283. 

Under  the  arerments  of  the  complaint  it  would  seem  that 
the  alleged  ineligibility  of  appellee  is  not  an  essential  fac- 
tor to  the  relator's  right  of  action  in  this  suit,  for  certainly, 
under  the  facts,  the  pleading  does  not  proceed  upon  the 
theory  that  while  appellee,  an  ineligible  candidate,  actually 
received  the  highest  number  of  votes  cast  at  the  election  for 
the  office  in  controversy,  nevertheless  the  relator,  an  eligible 
candidate,  received  at  the  said  election  the  next  bluest 
number  of  votes  cast  for  said  office,  and,  therefore,  in  the 
eye  of  the  law,  was  properly  elected  thereto,  for  the  reason 
that  the  votes  cast  for  appellee,  the  ineligible  candidate, 
should  not  be  counted  against  the  relator,  as  held  in  State, 
ex  rel.,  v.  Johnson,  100  tnd.  489,  and  cases  there  cited,  and 
Vogel  V.  Stale,  ex  rel,  107  Ind.  374. 

It  will  be  observed  that  both  paragraphs  of  the  info'-ma- 
lion  charge  that  the  relator,  at  the  election  in  dispute,  re- 
ceived the  hi^est  number  of  votes  cast  for  said  office,  and 
was  dnly  elected  thereto  for  a  term  of  four  years  from  the 

day  of  November,  1900.     If  he,  an  eligible  candidate 

for  said  office,  received  the  highest  number  of  legal  votes 
cast  at  the  election,  and  became  duly  qualified  by  giving  the 
requisite  official  bond  and  taking  the  necessary  oath  of  office, 
dien,  und^r  such  circumstances,  be  would  be  legally  entitled 
at  the  banning  of  the  term  for  which  he  was  elected  to 
take  possession  of  the  office  and  discharge  the  duties  thereof 
without  regard  to  the  question  of  appellee's  ineligibility. 
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Appellee,  wlio  is  shown  b;  tite  information  to  be  the  incum- 
bent of  tbe  office,  must  at  least  be  treated  as  a  de  facio 
officer,  and,  before  tbe  relator  can  legally  demand  that  ho 
be  ousted,  and  that  he  (the  relator)  be  installed  therein  in 
his  place  and  stead,  it  would  certainly  appear  that,  as  a 
matter  of  good  pleading,  he  should  disclose  by  bis  com- 
plaint at  least  a  prima  fade  right  or  title  on  his  part  to  the 
office,  not  only  by  showing  his  eligibility,  and  that  he  had 
been  dnly  or  legally  elected,  but  also  that  he  had  duly  quali- 
fied as  tbe  law  exacts. 

In  Oriebel  v.  State,  ex  rel..  Ill  Ind.  369,  this  court  said: 
"An  information  in  the  nature  of  a  quo  warranto  is  the  ap- 
propriate remedy  for  obtaining  the  possession  of  an  <^Eice  to 
which  a  person  has  been  legally  elected,  and  has  become* 
duly  qualified  to  hold." 

This  action,  as  shown,  was  commenced  by  the  relator  on 
December  3,  1900.  This  date  was  nearly  a  month  after 
his  aUeged  election,  and  also  apparently  several  days  after 
'Sti&  banning  of  the  term  of  office  for  which  he,  as  claimed, 
was  elected.  Not  only  does  the  pleading  entirely  fail  to 
show  that  he  had  qualified  at  the  time  he  demanded  the 
office,  or  at  tbe  time  he  instituted  this  action,  but  it  also 
entirely  fails  to  disclose  any  excuse  or  reason  whatever  for 
his  failure  to  qualify.  Section  4  of  article  15  of  the  State's 
Constitution  provides  that:  "Every  person  elected  or  ap- 
pointed \o  office  nnder  this  Constitution  shall,  before  enter- 
ing on  the  duties  thereof,  take  an  oath  or  affirmation  to 
support  the  Constitution  of  this  State,  and  of  the  United 
States,  and  also  an  oath  of  office."  Section  7533  Bums 
1901,  §5519  Homer  1901,  requires  that:  "Every  officer 
and  every  deputy,  before  entering  on  his  official  duties,  shall 
take  an  oath  to  support  the  Constitution  of  the  United 
States  and  of  this  State,  and  that  he  will  faithfully  dis< 
charge  the  duties  of  such  office."  Section  2131  Bums  1901, 
§2044  Homer  1001,  reads  as  follows;  "Whoever,  having 
been  elected  or  appointed  to  any  office,  or  being  the  deputy 
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of  any  officer  so  elected  or  &pp<)iiited,  performa  any  of  the 
duties  of  such  office  without  having  taken  and  subscribed 
the  oath  prescribed  by  law,  or  before  having  given 
and  filed  the  bond  required  of  him  and  in  the  manner  pre- 
ecribed  hy  law,  shall  be  fined  not  more  than  $1,000  nor  less 
than  $10." 

In  the  appeal  of  Minnick  v.  State,  ex  rel.,  154  Ind.  379, 
after  referring  to  these  several  provisions  of  the  law,  this 
court  said:  "These  provisions  of  our  fundamental  and 
statutory  law  clearly  show  that  a  public  ofiBcial  is  not 
authorized  to  enter  upon  the  discharge  of  the  duties  of  the 
office  to  which  he  may  have  been  elected  or  appointed  until 
he  has  taken  the  official  oath  required  and  given  the  bond 
provided  for  in  the  event  an  official  bond  is  also  required. 
The  qualification  which  the  law  pr^cribes  is,  as  a  general 
rule,  considered  a  condition  precedent  which  must  be  com- 
plied with  in  order  to  constitute  the  person  chosen  to  fill 
the  office  an  officer  de  jure.  Such  person  is  not  in  a  posi- 
tion to  demand  possession  of  the  office  to  which  he  may  have 
been  elected  or  appointed,  or  to  exercise  the  functions  there- 
of, until  he  has  qualified  as  the  law  exacts.  19  Am.  &  £ng. 
Eney.  Law,  440 ;  McVeany  v.  Mayor,  etc.,  80  N.  T.  185, 
36  Am.  EapL  600;  People  v.  Taylor,  57  Cal.  620."  In 
addition  to  the  above  authorities,  see  State,  ex  rel.,  v.  Mc- 
Cann,  88  Mo.  386. 

It  is  well  settled  that  to  be  qualified  to  take  possession  of 
an  office,  or  enter  upon  the  discharge  of  its  duties,  means  the 
performance  of  the  acts  which  the  person  elected  or  ap- 
pointed must,  under  the  law,  perform  before  he  can  enter 
upon  the  discharge  of  the  duties  thereof.  State,  ex  rel., 
V.  Bemenderfer,  96  Ind.  374. 

It  certainly  can  not  be  denied  that  the  relator's  election 
to  the  office  alone  gave  him  no  right  to  the  possession  there- 
of at  the  beginning  of  the  term  for  which  he  was  elected 
unless  he  had  qualified  by  giving  the  prescribed  bond  of 
$5,000  and  by  taking  the  required  oath  of  (^oe.     Theee 
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acts  were  conditions  precedent  of  his  right  to  the  possession 
of  the  office.     Section  1147  Burns  1901,  §1133  Homer 
1901,  provides  that:    "The  information  shall  consist  of  a 
plain  statement  of  the  facta  which  constitute  the  grounds 
cf  the  proceeding,  addressed  to  the  court."    When  filed  by 
any  person  other  than    the    proper    prosecuting    attorney 
against  a  person  usurping  an  office,  the  relator  in  the  action 
must  show  his  interest  in  the  matter.     Section  1148  Burns 
1901,  §1134  Homer  1901.   Under  the  circumstances,  there- 
fore, an  averment  of  a  fact  essential  to  show  fully  the  relat- 
or's interest  in  the  office  in  controversy  or  his  ri^t  to  the 
possession  thereof  was  wholly  omitted    in    the    pleading. 
Whether  the  information  is  sufficient  in  other  respects  we 
"   need  not  determine,  for,  in  view  of  the  insufficiency  urged 
>nd  pointed  out,  each  of  its  paragraphs  is  fatally  defective. 
Therefore  the  alleged  error  of  the  court  in  overruling  the 
demurrer  to  the  answer  need  not  be  considered,  for  it  must 
be  conceded  that  if  the  answer  is  defective  or  deficient,  for 
the  reasons  urged  by  appellant,  it  ia  good  enou^  for  the 
litter's  bad  complaint 
Judgment  affirmed. 


Masow  et  al.  v.  Mason, 

\.^o.  ao,OeS.    Filed  December  12,  1903.    Rehearmg  denied  Harah 

10,  1908.] 
^''JtAMCK.—Chajtge  of  Benefiaaria.—Baitroad  EdUJ  .ilMocialion.— The 
P">vi8ioQ  of  ^5060  Bqihb  1901  relative  to  the  right  to  change  beiie- 
"'^'^'^es  has  no  ftpplioation  to  us  nnlnoorpoiHted  railrotMi  relief 
wociation.  p.  195. 
^- — Change  of  Benefieiaria.—RiiilTaad  Rdief  AmoeitOitm — The  plan 
^''K&nization  of  a  railroad  lolief  association  provided  for  the 
^Tmeiit  of  fixed  death  benefits  "to  the  relatives  or  other  bene- 
^^^ea  specified  In  the  applications  of  sacb  emplofea."  It  also 
'"'^ded  that,  in  certain  clronmBtanoes,  members  might  appl;  for 
~^''%nce  in  a  olass  wherein  higher  benefits  were  paid,  the  mem- 
™  Bo  applying  to  sign  a  supplementary  application,  and  that 
•™M>plioant  might  in  his  application,  or  snbseqaontly,  designate 
*  **QQe^oiar7  other  tbaa  nlativeo.    Decedent,  a  ain^le  man,  took 
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&  oertlflcate  in  favor  of  his  mother.  After  his  mairiage  he  went 
with  his  wife  to  the  authorized  agent  of  the  association,  and  sur- 
rendered his  old  certificate  and'  requested  that  a  new  oertifloate 
be  issned  to  him,  in  a  different  class,  in  favor  of  his  wife.  Anew 
certifloate  was  issued  and  delivered  to  the  wife,  but  it  did  not 
specify  the  name  of  the  beneficiary.  Held,  that  there  was  so 
new  designation  of  benefloiary  in  aocordanoe  with  the  provtoion 
of  the  contract,    pp.  19i-tOt. 

From  Superior  Court  of  Allen  County ;  S.  L.  Morris, 
Special  Judge. 

Action  by  Jennie  Mason  against  the  PeDDsylTania 
Company  and  Rachael  Hason  on  a  benefit  certificate. 
The  company  paid  the  amount  of  the  certificate  Into 
court  and  waa  discharged,  and  thereafter  judgment  wbb 
rendered  in  favor  of  plaintiff,  from  which  Rachael  Mason 
appeals.  Transferred  from  Appellate  Court,  under  clause 
2,  §1337j  Burns  1901.     Reversed. 

Wilmer  Leonard  and  Elmer  Leonard,  for  appellant. 

Henry  Coleriek,  for  appellee. 

GiLLETT,  J. — Appellee  instituted  this  action  to  recover 
against  appellant  the  Pennsylvania  Company  on  an  insur- 
ance certificate.  Appellant  Rachael  Mason  was  also  made 
a  party  defendant,  the  complaint  alleging  that  she  claimed, 
but,  in  fact,  had  no  interest  in  said  certificate.  The  latter 
unBucceBsfiilly  demurred  to  the  complaint,  and  upon  her 
demurrer  being  overruled  she  reserved  an  exception  to  the 
ruling,  and  then  filed  answer.  The  Pennsylvania  Company 
paid  the  amount  of  said  certificate  into  court,  and,  with  the 
consent  of  parties,  the  court  entered  an  order  dischai^ng 
it;  and  the  cause  proceeded,  under  the  issues  formed  be- 
tween the  Masons,  to  a  trial  that  resulted  in  a  verdict  and 
judgment  for  appellee.  Appellant  Rachael  Mason  appealed 
to  the  Appellate  Court.  Her  first  assignment  of  error 
challenged  the  ruling  of  the  lower  court  in  overruling  her 
demurrer  to  the  complaint 

The  complaint  discloses  that  under  a  written  contract  a 
number  of  railway  companies,  including  the  Pennsylvania 
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Company,  have  for  a  number  of  years  maintained  a  relief 
department,  as  an  unincorporated  association;  that  while 
the  undertaking  is  joint,  to  secure  greater  economy  in  man- 
agement, yet  the  responsibility  of  each  railway  company  to 
its  employes  is  several.  Tbe  contract  ^avTides  for  the  crea- 
tion of  a  fund,  by  the  ratable  contributions  of  each  com- 
pany and  its  employee  of  such  sums  aa  shall  be  neceeeary  to 
meet  the  expenses  of  administration,  and  to  pay  such  bene- 
fits as  become  due.  The  instrument  also  provides  that  tbe 
affairs  of  the  association  shall  be  managed  by  a  joint  advi- 
sory committee,  elected  in  part,  from  time  to  time,  by  the 
respective  employes  of  the  constituent  companies.  It  is 
further  provided  by  the  contract  that  the  organisation  and 
n^latioDB  of  the  association  shall  be  in  accordance  with 
an  appended  plan,  and  that  such  plan  shall  not  be  changed 
during  the  continuance  of  the  agreement,  except  npon  the 
approval  and  adoption  of  the  same  by  all  of  tbe  oompaniea 
that  are  parties  to  such  agreement. 

The  plan  of  organization  and  r^^lations  above  referred 
to  provides  for  the  payment  of  fixed  death  benefits  "to  the 
relatives  or  other  beneficiaries  specified  in  the  applications 
of  audi  employes,"  for  the  division  of  contributing  em- 
ployes into  five  classes,  and  that  applications  for  member- 
ship are  to  be  in  accordance  with  a  prescribed  form.  This 
form  is  to  be  signed  by  the  proposed  member,  and  it  speci- 
fies the  class  to  which  he  seeks  admission,  and  in  part  reads: 

"Death  benefits  shall  be  payable  to (here 

designate  the  beneficiary  or  beneficiaries)."  The  form  of 
oi^anization  also  provides  that,  under  certain  circum- 
stances, members  may  apply  for  insurance  in  a  class  where- 
in higher  benefits  are  paid.  A  member  so  applying  is  re- 
quired by  tiie  regulations  to  sign  a  supplementary  applica- 
tion. This  application,  it  is  provided,  shall  be  as  follows: 
"I,  *  *  *  by  virtue  of  my  former  principal  applica- 
tion, under  and  subject  to  the  conditions  recited  in  said 
Vol.  16(^-13 
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principal  application,  and  upon  the  terms  thereof,  unless, 
and  only  so  far  as  herein  modified,  do  hereby  make  this 
supplementary  application  for  the  following,  namely :  (here 
specify  the  character  of  benefits  applied  for)."  Begiilation 
No.  28  is  as  follows :  "An  applicant  may  in  his  applica- 
tion, or  subsequently,  designate  a  beneficiary  to  receive  his 
death  benefit,  other  than  relatives  entitled  to  recover  the 
amount  payable  in  the  event  of  the  detfth  of  the  applicant, 
on  giving  good  and  sufficient  reasons  for  the  designation." 
Regulation  No,  39  contains  the  following  provision :  "Ben- 
efits payable  on  account  of  the  death  of  a  member  shall  be 
payable  only  to  the  beneficiary  or  beneflciaries  designated 
in  his  application  to  receive  the  same,  if  living  at  the  death 
of  said  member." 

The  complaint  alleges  further  that  on  the  8th  day  of 
June,  1898,  George  W.  Mason,  a  single  man,  made  applica- 
tion for  insurance  in  said  relief  association,  and  on  the  same 
day  received  a  certificate  of  membership  therein,  with  a 
provision  in  said  certificate  that  in  the  event  of  his  death 
the  death  benefit  should  be  payable  to  defendant  Rachael 
Mason,  his  mother ;  that  he  subsequently  intermarried  with 
the  plaintiff,  and  afterwards  he  went  with  his  said  wife  to 
the  authorized  agent  of  said  association,  and  then  and  there 
surrendered  to  him  said  certificate  of  membership  and  a 
book,  containing  copies  of  the  contract  and  regulations 
above  mentioned,  that  he  had  received  from  the  association 
with  his  fonner  certificate ;  that  he  then  and  there  requested 
that  a  new  certificate  of  membership  be  issued  to  him,  in  a 
different  class,  "an4  then  and  there  designated  his  said 
wife,  Jennie  Mason,  as  the  beneficiary  in  case  of  his 
death ;"  that  said  agent  being  then  and  there  authorized  so 
to  do,  issued  to  said  George  W.  Mason  a  certificate  of  mem- 
bership in  said  association,  numbered  36,917,  and  a  book  of 
like  character  to  the  one  above  mentioned ;  that  said  George 
W.  Mason  then  and  there  delivered  said  new  certificate  and 
book  to  his  wife,  and  that  at  the  time  of  the  surrender  of 
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asid  old  certificate,  and  at  the  time  of  the  delivery  to  him  of 
uid  new  certificate,  it  was  his  intention  and  purpose  that 
said  ioBurance  should  be  for  the  nse  and  benefit  of  plaintiff, 
"And  that  at  the  time  of  the  issuing  thereof  he  so  named 
ind  designated  her,  to  the  ofiicer  of  said  company  aforesaid, 
18  such  beneficiary."  The  complaint  sets  out  a  copy  of  said 
certificate  No.  36,917.  Said  instrument  does  not  state  the 
nune  of  the  beneficiary,  but  recites  that  said  (Jeorge  W. 
Usson  is  a  member  of  the  relief  fund  of  the  association, 
and  is  entitled  to  the  benefits  provided  by  the  regulations 
of  said  association  (whidi  regulations  are  annexed  to  the 
eertificate,  and  by  reference  made  a  part  thereof)  for  a 
member  of  the  third  class,  with  no  additional  death  benefit 
of  the  first  class.  The  further  allegations  of  the  complaint 
are  not  material  to  the  question  in  hand. 

As  the  association  had  no  capital  stock,  but  as  its  mem- 
bers contributed  cash  to  a  common  fund,  out  of  which  ben- 
efits were  paid,  and  as  the  contributing  employes,  through 
tiheir  representatives,  participated  i^n  the  administration  of 
the  association,  it  was  clearly  of  a  mutual  character.  The 
provisions  of  §5050  Bums  1901  relative  to  the  right  to 
change  beneficiaries,  has  no  application  to  this  association, 
aa  it  was  unincorporated.  Presbyterian,  etc..  Fund  v. 
Allen,  106  Ind.  593.  The  courts  recognize  a  difEerence, 
as  to  the  extent  of  the  ri^t  of  persons  insured  to  make 
sndi  changes,  between  the  ordinary  insurance  contracts  and 
the  certificates  of  mutual  companies.  As  to  the  latter  con- 
tracts, the  great  weight  of  authority  is  that  in  tlie  absence 
of  limitations  or  restrictions  in  the  rights  of  a  member,  im- 
posed by  the  oi^anic  law,  the  articles,  the  by-laws,  or  the 
certificate  a  member  may  change  his  beneficiary.  Pres- 
hyierian,  etc..  Fund  v.  Allen,  siipra;  Masonic  MuL,  etc., 
8oc.  V.  Burkkari,  110  Ind.  189;  Holland  v.  Taylor,  111 
Ind.  121 ;  Milner  v.  Bowman,  119  Ind.  448,  5  L.  E.  A.  95, 
and  cases  there  cited;  Niblack,  Mut  Ben.  Soa  (2d  ed.), 
|212.    Without  pausing  to  grasp  the  philosophy  of  the  dis- 
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tinetioti  between  the  two  forma  of  <i)ntr8ct,  it  suffices  to 
affirm  that  the  cases  generally  hold  that  under  the  latter 
form  of  contract  the  beneficiary  haa  ordinarily  no  vested 
interest  But  whatever  the  character  of  the  aseociation,  it 
is  obrioua  that  the  relations  of  the  insured  and  the  benefi- 
ciary to  the  insurance  contract  may  be  made  to  depend  upon 
the  provisitMis  of  the  contract.  To  the  extent  that  the  con- 
tract gives  the  beneficiary  ri^ts,  its  provisions  are  a  law 
unto  the  parties.  If  there  ie  a  right  reserved  by  the  insured 
to  diange  the  beneficiary,  but  if  the  contract  points  ont  the 
manner  ia  which  the  change  is  to  be  made,  then  it  is  the 
du^  of  the  insured  to  pursue  the  contract,  if  he  would 
displace  the  beneficiary.  Holland  v.  Taylor,  supra;  Olm- 
stead  V.  Masonic  Mut.  Ben.  Soc.,  37  Kan.  93,  14  Pac.  449; 
Eenh  v.  Herrman  Lodge,  2  Dem.  Surr.  (N.  T.)  409; 
Thomaa  v.  Thomas,  15  K  Y.  Supp.  15;  Mellows  v.  Mel- 
lows, 81  N.  H.  137 ;  Sollint  v.  McBatton,  16  Colo.  203, 
27  Pac;  254,  26  Am.  St  260;  Supreme  Lodge,  etc.,  v. 
Nairn.  60  Mich.  44,  26  N.  W.  826 ;  Highland  v.  Highland, 
109  m.  366 ;  Hotel-Men's,  etc..  As»n.  v.  Brown,  33  Fed.  11. 
In  Holland  v.  Taylor,  supra,  the  rules  of  the  society  pro- 
vided that  a  change  of  beneficiary  might  be  made  by  the 
insured  by  the  surrender  of  the  old  certificate  and  the  exe- 
cution of  a  direction  for  a  change,  according  to  a  prescribed 
form,  and  it  was  held  that  the  insured  could  not  mate  such 
change  by  will.  In  speaking  of  the  relation  of  the  benefi- 
ciary to  the  contract,  this  court  said :  "It  would  be  saying 
too  much  to  say  that  she  had  no  ri^ts.  She  was  the  ben- 
eficiary named  in  the  certificate.  *  *  *  So  long  as  the 
contract  remained  as  executed,  she  had  the  right  of  a 
beneficiary,  subject  to  be  defeated  by  a  change  of  bene- 
ficiary by  the  assured.  So  long  as  the  certificate  remained 
as  executed,  the  assured  had  reserved  to  himself  the  power 
to  change  the  beneficiary,  and  that  was  the  extent  of  his 
rig^t  in,  or  power  over,  the  certificate,  or  the  amount 
agreed  to  be  paid  at  his  death.    He  had  no  interest  in  or  to 
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either  the  certificate  or  the  amonnt  agreed  to  be  paid,  that 
Toald  hare  gone  at  bis  death  to  bis  personal  represeut- 
ativea.  Bj  virtue  of  the  by-laws  and  the  certificate,  which, 
13  we  have  seen,  constituted  the  contract  between  bim  and 
the  Royal  Arcanum,  he  had  power  to  change  the  benefi- 
ciary. That  same  contract  fixed  tbe  mode  and  manner 
in  which  that  change  might  be  made ;  and  we  think  that, 
taking  the  by-laws  and  certificate  together,  tbe  mode  and 
manner  of  changing  the  beneficiary  was  fixed  as  definitely, 
and  was  as  binding  upon  the  assured,  as  was  tbe  right  to 
make  such  change  binding  npon  the  association  and  the 
beneficiaiy.  In  other  words,  nnder  the  contract,  the  assured 
had  a  right  to  change  the  beneficiary,  provided  be  made 
the  change  in  the  manner  provided  in  the  contract." 

The  fundamental  law  of  the  society,  the  articles  and  the 
by-laws,  are  a  part  of  the  contract  to  the  same  extent  as 
thoB^  they  were  written  in  the  certificate,  and  persons 
accepting  certificates  from  mutual  insurance  associations, 
must  take  notice  of  all  provisions  that  constitute  parts  of 
Uie  contract  Holland  v.  Taylor,  supra;  Presbyterian,  etc., 
Fimd  V.  AUen,  supra.  In  tbe  latter  case  it  was  said :  "The 
wei^t  of  authority,  as  will  appear  from  an  examination  of 
tbe  cases  cited,  is  in  favor  of  tbe  general  doctrine  that 
beneficiaries  may  be  changed  in  cases  where  policies  like 
the  one  before  ns  are  issued  by  such  associations  as  the 
preeent,  and  that  in  this  respect  such  policies  are  not  gov- 
erned by  the  general  rule  which  governs  ordinary  insurance 
contracts.  But  granting  that  this  is  the  general  rule,  still 
it  can  not  prevail  if  tbe  charter  of  the  association  prohibits 
a  change  in  Ihe  beneficiary  first  agreed  upon  and  desig- 
nated. It  is  firmly  settled  that  a  contract  must  be  made  in 
the  mode  prescribed  by  tbe  corporate  charter,  and  must  be 
one  authorized  by  it.  Ohio  Ins.  Co.  v.  N unnemacher,  15 
Ind.  294;Xeonord  v.  American  Ins.  Co..  97  Ind  299 ;  Ash- 
hury,  etc.,  Co.  v.  Ricke,  L.  R.  7  H.  L.  8.53 ;  Head  v.  Prov- 
iience   Ins.    Co.,    2    Cranch    127.      Of    the    provisions 
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of  the  charter  and  hy-laws  of  the  corporatioiij  all 
who  become  members  are  chargeable  with  knowledga 
Bauer  v.  Sampson  Lodge,  102  Ind.  262." 

The  general  subject  under  consideration  has  been  well 
discussed  in  the  text-book  above  cited.  It  is  there  said: 
"When  a.  mutual  benefit  society  has,  under  the  powers  and 
within  the  limits  of  ite  charter,  provided  in  its  bj-laws  a 
particular  method  of  changing  a  beneficiary,  or  has  set  forth 
in  its  certificate  a  way  by  which  the  change  may  be  made, 
no  change  of  beneficiary  may  be  made  in  any  other  mode  or 
manner.  The  reason  for  this  rule  is  not  difficult  to  discover. 
It  is  based  upon  the  familiar  maxim  that  the  expression 
of  one  thing  excludes  other  and  different  things.  "When  a 
society  frames  a  set  of  rules  providing  for  the  distribution 
of  a  fund,  and  for  the  rights  of  beneficiaries  and  members, 
it  must  be  assumed  that  it  excludes  every  other  mode  and 
manner.  Any  other  conclusion  would  Iqad  to  the  most 
interminable  confusion  in  the  law  applicable  to  the  distribu- 
tion of  the  insurance  money,  and  fritter  away,  in  the  ex- 
penses of  uncertain  litigation,  funds  created  for  the  benefit 
of  widows,  orphans  and  heirs.  But  there  is  still  another 
reason.  It  can  not  be  said  that  a  beneficiary  named  in  a 
certificate  has  no  ri^ts  therein  because  he  has  no  vested 
rights.  The  beneficiary  has  a  right  to  the  proceeds  of  the 
certificate  of  insurance,  subject  to  the  right  of  the  member 
to  change  the  beneficrary  according  to  the  terms  of  the 
by-laws  and  regulations  of  the  society,  which  are  a'  part  of 
the  contract  of  insurance ;  and  the  right  of  the  beneficiary 
to  have  this  contract  carried  out  in  the  manner  provided  for 
is  as  binding  upon  the  member  as  his  right  to  change  the 
beneficiary  is  binding  upon  the  beneficiary  and  tte 
society."    Niblack,  Mut.  Ben.  Soc  (2d  ed.),  §218. 

While  it  is  familiar  doctrine  that  a  court  of  equity  will, 
within  limits,  aid  the  defective  exetnition  of  powers,  and 
while  we  have  in  this  State  a  precedent,  in  the  case  of 
Isgrigg  v.  ScJiooley,  125  Ind.  94,  where  there  was  the 
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element  of  fraud  on  the  part  of  tlie  beneficiary,  in  which 
thiB  court  held  that  the  defective  exercise  of  a  power  to 
change  a  benefidary  would  be  aided,  yet  we  think  that  in 
this  class  of  nintracts  the  jurisdiction  should  be  but  spar- 
ingly exercised.  Insurance  of  this  character  is  obtained  at 
itfl  approximate  cost  Its  beneficiaries  are  usually  in  neces- 
utous  circumstances,  and  it  is  of  the  utmost  importan.oe 
thttt  death  benefits  should  be  paid  over  to  beneficiaries 
nnder  such  contracts  without  delay  or  great  expense.  This 
can  not  be  done  by  the  association  with  safety  if  the  r^u- 
Istions  that  it  has  established,  that  look  to  the  certain  desig- 
nation of  beneficiaries,  are  to  be  disregarded.  Regulations 
of  this  character  are  not  only  imjwrtant  to  the  designated 
beneficiary  and  the  association,  but  in  their  general  opera- 
tion  they  tend  to  execute  the  purpose  of  the  insured.  They 
are  therefore  to  be  regarded  as  matters  of  substance,  and  as 
contractual  undertakings  that  will  rarely,  if  at  all,  permit 
of  a  substitutional  method  of  proof.  Hotel-Men's,  etc.. 
Aim.  V.  Broimt,  33  Fed.  11 ;  Mellows  v.  Mellotes,  61  N.  H. 
137. 

In  the  case  last  cited  the  facta  were  that  the  rules  pro- 
vided that  the  fund  should  go  to  certain  persons,  unless 
otherwise  ordered  in  writing  by  the  insured ;  such  order  t» 
be  signed  by  two  witnesses  and  acknowledged  before  a  jus- 
tice of  the  peace.  The  insured  left  a  will,  by  which  he 
attempted  to  dispose  of  the  fund.  The  will  was  signed  by 
two  witnesses,  hut  not  acknowledged.  In  disposing  of  the 
case  4e  supreme  court  of  New  Hampshire  said:  "The 
contract  does  not  expressly  allow  the  power  of  appoint- 
ment to  be  exercised  by  an  order  executed  in  a  manner 
deemed  by  a  court  or  jury  equivalent  in  utility  to  the  pre- 
scribed form.  The  object  of  the  association  is  the  payment 
of  a  certain  amount  of  life  insurance  after  the  death  of 
each  member ;  and  it  may  reasonably  be  inferred  that,  for 
a  substitutional  appointment,  a  written  and  acknowledged 
Older,  signed  by  two  witnesses,  is  required,  not  merely  as 
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evidence  satisfaotoiy  to  Hie  payer,  but  ae  sndi  a  protaction 
of  each  member,  and  the  payees  named  in  &e  contract,  aa 
the  law  providea  for  an  owner  of  property  and  for  his  hedrai 
in  the  execution  of  a  will  or  codicil.  It  might  be  claimed 
that  anything  shown  by  competent  evidence  to  have  been 
regarded  bj  Oie  parties,  when  they  made  the  contract,  as 
mere  matter  of  form,  the  law  would  not  treat  as  matter  of 
sabstance.  But  an  acknowledgment  of  a  subetitati<mal 
order  before  a  justice  of  the  peace  mi^t  in  fact  be  a  ma- 
terial safeguard  for  the  member  making  it,  and  for  the 
beneficiaries  named  in  the  rules  and  displaced  by  the  order; 
and  the  contract  does  not  authorize  any  tribunal  to  dispense 
with  any  proceeding  exacted  by  the  contract  as  a  substantial 
security  of  the  rights  of  those  parties.  If  acknowledgment 
could  be  omitted  as  a  useless  form,  there  is  no  ground  of 
law  on  which  two  witnesses,  or  a  signed  writing,  oould  be 
required.  The  will  is  not  such  an  order  as  the  contract 
demands." 

We  agree  with  counsel  for  appellee  that  regulation  No. 
28  of  the  association  is  broad  enough  to  have  permitted  the 
insured,  with  the  consent  of  the  association,  to  have  desig- 
nated appellee  as  a  substituted  beneficiary.  But  this  regu- 
lation must  be  construed  in  connection  with  the  entire 
contract,  and  the  question  arises  whether  he  did  designate 
her  in  the  manner  provided  by  the  contract  In  this  connec- 
tion it  is  to  be  first  noted  that  the  original  contract  provides 
that  the  appended  plan  of  organization  shall  not  be  changed 
except  upon  the  approval  and  adoption  of  all  of  the  compa- 
nies that  are  parties  to  such  agreement  The  latter  instm- 
ment  recites,  in  the  statement  of  the  purposes  of  the 
organization,  that  one  of  such  purposes  is  to  pay  death 
benefits  "to  the  relatiyea  or  other  persons  specified  in  the 
applications  of  such  employes."  The  applicant  is  required 
in  his  original  written  application  to  designate  his  benefi- 
ciary in  case  of  death.    If  he  enters  a  higher  class,  aa  the 


NOVEMBER  TERM,  1902— Vol.  160.        201 


deceased  did,  he  is  required  to  sign  a  supplementary  appli- 
cation, -whidi  shows  that  he  applies  by  virtue  of  his  former 
ai^licatioD,  and  npoa  the  terms  thereof,  unless,  and  only 
HO  far  as,  modified  in  his  supplementary  application. 
Regalation  No.  29  we  have  quoted  above,  and  it  is  onneces- 
gary  to  repeat  it,  but  its  lan^a^  is  most  emphatic.  That 
r^nlation,  it  will  be  observed,  is  couched  in  the  form  of  a 
limitation  that  ezclndes  all  but  designated  beneficiaries. 
The  new  certificate  that  was  issued  to  the  insured  recites 
that  the  latter  is  entitled  to  ben^ts  as  provided  by  the  regu- 
latiiMtB  ann^ed  'to  such  certificata  The  surrender  of  the 
first  certificate  by  the  insured,  and  the  obtaining  of  the 
Bec(md  certificate,  did  not  amount  to  a  novation.  Under  the 
proviaicms  of  the  r^nlationa,  the  terras  of  the  second  appli- 
cation, and  the  language  of  the  second  certificate,  the  two 
transaetioos  were  absolutely  interlocked.  The  complaint 
clearly  fails  to  show  a  new  designation  in  accordance  with 
the  contract.  In  what  manner  the  husband  "designated  hia 
said  wife,  Jennie  Mason,  as  his  beneficiary  in  case  of  his 
death,"  the  complaint  does  not  allege,  but  it  is  evident  tliat, 
if  he  did  so,  his  act  was  a  clear  contradiction  of  the  second 
aiq>licaU(Hi  that  ho  signed. 

When  the  fact  ts  considered  that  the  benefit  was  one  in 
which  the  designated  beneficiary  had  an  interest  that  could 
not  be  set  aside  except  by  lapsing  or  a  new  contract,  or  a 
designation  in  at  least  substantial  compliance  with  the  reg- 
ulations of  the  association,  it  will  be  at  once  perceived  that 
the  contract  is  not  to  be  impaired  by  mere  declarations  upon 
die  part  of  the  insured  as  to  his  desires,  or  by  contempo- 
raneous acts  indicative  of  his  intent.  For  the  same  reason 
it  follows  that  the  act  of  the  Pennsylvania  Company  in 
psying  the  money  into  court  did  not  put  the  appellee  in 
any  more  advantageons  position.  While  such  payment  was 
a  waiver  of  the  ri^t  of  the  P^msylvania  Company,  it  was 
not  a  waiver  of  the  right  of  the  designated  beneficiary ;  and, 
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besides,  it  is  to  be  recollected  that  at  the  time  of  such  pay- 
ja6Dt  whatever  right  such  beneficiary  had  in  the  policy  had 
become  a  vested  or  property  ri^t  by  the  death  of  the 
insured. 

Judgment  reversed,  with  a  direction  to  the  trial  court  to 
sustain  the  demurrer  of  appellaot  Eachael  Hason  to  Uie 
complaint   ' 


SuLZEE-VoGT  Machine  Company  v.  Rushtiixe 
Water  Company  et  al. 

[No.  aQ,OCT.  FUed  December  11,  190S.  Beheulng  denied  Much 
10,  1908.) 

IfiOHANio'B  liTWH.-— Notice.— Debtor  in  Faiting  OimwnttarKeM.—Tba  pro- 
vision of  t^  act  of  1S89  (Aot8  1889,  p.  257,  47256  Bnrna  1SB1> 
mftlfing  oortain  olaima  against  debtors  in  failing  oiionmBtanoefl 
liens  'without  filing  notice  refeis  to  ol&ims  tar  WAges  t<x  mechnaioa 
and  laborers  employed  in  and  about  an;  sbop,  mill,  wareboose, 
■tore-rooni  or  mauofaatory;  and  siioh  lien  is  limited  in  its  opera- 
tion to  tliia  specified  olaaa  of  servioe,  and  does  not  extend  to 
stmotnres  other  than  those  designated.  Ooo^mb  v.  Homunf/U 
EUtHe,  137  Ind.  181.  and  Jenctei  v.  Jenetei,  146  Ind.  SSA,  overruled. 
pp.  eOS'tOS. 

BAXK.—Notiee. — Latt  Mataid  PumuAed.— Where  tbe  owner  had  ao- 
oepted  from  a  snboontraotfv  certain  fixtures  and  machinery 
placed  in  a  power  honse  as  fully  completed  and  had  for  more 
than  four  mcmths  been  In  the  poeseesiOD  thereof,  the  contractor 
ceased  to  be  tbe  agent  of  the  owner,  in  tbe  abeenoe  of  an  objec- 
tion by  the  latt^  that  the  contract  had  not  been  completed,  to 
order  additional  materials  that  might  be  made  tbe  basis  for  an 
extension  of  .the  time  in  which  to  file  a  Hen  for  the  original  work 
and  materials  fmitlshed  by  the  snboontraotor.    p.  t08. 

From  Rush  Circuit  Court;  L.  J.  Kirkpalrick,  Special 
Judge. 

Suit  by  the  Bnlzer-Vogt  Machine  Company  against  the 
Ruahville  "Water  Company  and  others  for  the  enforce- 
ment of  a  mechanic's  lien.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Trausferred  from  Appellate 
Court,  under  clause  2,  §1887j  Bums  1901.     Affirmed. 

J.  E.  Watson  and  Harold  Taylor,  for  appellant. 

C  F.  Coffin,  for  appellees. 
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GiLLETT,  J. — AppelUot  sou^t  to  assert  and  foreclose  a 
mechanic's  lien  against  the  property  of  appellee  for  money 
due  said  appellant,  as  a  subcontractor  for  the  Howe  Pump 
&  Engine  Company,  because  of  the  fumiahing,  at  the  lat- 
tei^B  request,  of  boilers,  fixtures,  etc.,  for  the  power-house 
of  appellee.  A  demurrer  was  filed  by  appellant  to  the 
second  paragraph  of  appellee's  answer,  that  was  addressed 
to  the  second  paragraph  of  appellant's  cross-complaint  An 
assignment  of  error  is  based  on  said  ruling.  We  proceed  to 
consider,  since  the  demurrer  searched  the  record,  whether 
said  paragraph  of  cross-complaint  stated  a  cause  of  action 
against  appellee. 

In  tho  decision  of  this  cause  by  the  Appellate  Court  it 
appears  that  said  court  construed  said  paragraj^  of  cross- 
complaint  as  proceeding  on  the  theory  that  appellant  was 
entitled  to  a  lien,  not  because  it  had  given  the  statutory 
notice  of  its  intention  to  hold  a  lien,  but  because  of  the 
allegations  of  said  paragraph  relative  to  intervening  insolv- 
ency. It  is  difficult  to  stamp  a  particular  theory  upon  tiiis 
paragraph,  bnt,  after  consideration,  we  have  concluded  that 
the  view  of  the  Appellate  Court  was  correct 

At  the  time  this  action  was  commenced  and  said  parsr 
graph  filed,  the  mechanic's  lien  act,  approved  March  9, 
1889  (Acta  1889,  p.  257),  was  in  force.  Section  one  of 
said  act  provided:  "That  contractors,  subcontractors,  me- 
chanics, journeymen,  laborers,  and  all  persona  performing 
labor  or  furnishing  material  or  machinery  for  erecting, 
altering,  repairing,  or  removing  any  house,  mill,  manufac- 
tory, or  other  building,  bridge,  reservoir,  system  of  water- 
works, or  other  structure,  may  have  a  lien  separately  or 
jointly  upon  the  house,  mill,  manufactory,  or  other  build- 
ing bridge,  reservoir,  ^stem  of  water-works,  or  other 
structure  which  they  may  have  erected,  altered,  repaired,  or 
removed,  or  for  which  they  may  have  furnished  material 
or  machinery  of  any  description,  and  on  the  interests  of 
the  owner  of  the  lot  or  land  on  which  it  stands,  or  with 
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which  it  is  connected,  to  the  extent  of  the  rsltie  of  any  labor 
done,  or  material  or  madiineiy  furnished,  or  both,  and  all 
claims  for  wages  for  mechanics  and  laborers  emidc^ed  in 
or  about  any  shop,  mill,  wareroom,  storeroom,  or.manufac- 
toTy,  shall  be  a  first  lien  upon  all  the  machinery,  tools,  stoct 
of  material  or  work,  finished  or  unfinished,  located  in  or 
about  such  shop,  mill,  wareroom,  storeroom  or  manufac- 
tory or  used  in  the  business  thereof;  and  should  the  person, 
firm  or  corporation  be  in  failing  circumstances,  the  above- 
mentioned  claims  shall  be  preferred  debts,  whether  notice 
of  lien  be  filed  or  not** 

We  are  required  to  construe  the  above  statute  by  deter^ 
mining  what  class  or  classes  of  claims  the  General  Assembly 
had  reference  to  in  the  following  provision :  "And 
should  the  person,  firm  or  corporation  be  in  failing  eirAam- 
stances,  the  above-mentioned  claims  shall  be  preferred 
debts,  whether  notice  of  lien  be  filed  or  not.**  It  is  clear, 
from  the  earlier  language  of  this  section,  that  the  first  class 
that  is  given  rights  by  the  section  are  contractors,  subcon- 
tractors, mechanics,  journeymen,  laborers,  and  all  persons 
performing  labor  or  furnishing  material  or  machinery  for 
erecting,  altering,  repairing,  or  removing  any  of  the 
structures  included  within  the  meaning  of  the  statute^  The 
3>er8ons  mentioned  may  obtain  not  only  a  Hen  upon  the 
structure,  but  they  may  also,  under  the  provision  of  the  flec- 
tion quoted  and  the  next  succeeding  section,  obtain  a  lien 
upon  the  real  estate  upon  which  the  structure  is  situate. 
The  second  class  that  is  given  a  lien  under  said  first  sectiMi 
includes  mechanics  and  laborers  employed  in  or  about  any 
shop,  mill,  wareroom,  storeroom,  or  manufactory,  and  their 
lien  ia  confined  to  the  machinery,  tools,  stock  of  material, 
and  work,  finished  or  unfinished,  located  in  or  about  such 
shop,  storeroom  or  manufactory,  or  used  in  the  hnsiness 
thereof.  The  existence  of  this  classification  was  recognized 
in  Ooodbuh  v.  Estate  of  Homutig,  127  Ind.  181J  and  3fc- 
Elwame  v.  Hosey,  135  Ind.  481.    It  will  be  observed  that 


KO\'EMBER  TERM,  1902— Vol.  160.        205 

Snleer-Vt^  HmA.  Go.  v.  RMfariU*  VBtar  Oo. 

these  two  general  classea  of  perBone  are  not  oolj  different 
in  their  personnel,  but  that  they  ar^  given  rights  so  rariant 
that  they  could  not  come  in  conflict  with  each  other.  This, 
in  the  absence  of  other  considerations,  leads  to  the  [se- 
sumption,  since  the  provision  for  a  preference  is  found  in 
the  latter  part  of  the  section,  that  the  words  "the  abov&-men- 
tioned  claims"  refer  only  to  the  last  class  of  claims  vasn- 
tioned  in  the  statute.  Moreover,  ae  we  look  back  of  die 
words  "the  above-mentioned  claims,"  to  find  their  ante- 
cedent, we  observe  that  it  is  only  the  second  class  of  persons 
that  the  statute  in  words  refers  to  as  possessing  "claims." 

The  conclusion  that  our  observatiom  thus  far  foreshadow 
is  reenforced  by  the  fact  that  the  particular  ri^t  that  is 
granted  in  case  the  person,  firm,  or  corporation  is  in  falling 
circumstances,  is,  not  Jhe  right  to  a  lien  eo  nomine,  hot  to 
have  the  "claim"  put  on  the  basis  of  a  preferred  debt. 

In  the  case  of  Qoodbub  v.  Estate  of  Homung,  3upm,B(»ne 
consideration  was  given  to  the  meaning  of  the  term  "pre- 
ferred debts,"  as  used  in  this  statute.  It  was  there  said: 
"The  preference  which  the  statute  thus  gives  will  not  entitle 
the  holder  of  the  preferred  claim  to  payment  in  full  ont  of 
the  general  assets  of  the  estate,  but  it  is  a  specific  preference^ 
reaching  only  the  specific  fund  derived  from  the  property 
to  which  the  lien  would  attach.  If  such  fnnd  is  sufBcioit 
in  amonnt  to  pay  the  preferred  claims  in  full,  they  should 
be  so  paid."  Assuming  the  correctness  of  these  statements, 
it  must  be  evident  that  the  General  Assembly  did  not  con- 
template any  such  far-reaching  consequences  as  would 
resnlt  if  the  claims  of  contractors  and  subcontractors,  sod 
the  persons  the  statute  classes  with  them,  were  put  on  a 
basis  of  such  high  privilege.  The  persons  mentioned  have  a 
right  of  lien  that  may  extend  to  the  interest  of  the  owner  in 
the  real  estate,  but  as  against  the  real  estate  proper  it  was 
certainly  not  the  legislative  purpose  to  displace  antecedent 
liens.  Such  a  result  would  follow  if,  as  held  in  Oood&ufr 
V,  Estate  of  Homung,  supra,  the  extent  of  the  right  of  pri- 
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ority  were  measured  by  th©  property  to  which  the  lien 
attaches.  It  is  hut  reasonahle  to  suppose  that  it  was  the 
intent  of  the  General  Assembly  to  give  the  first  class  the 
right  to  B  lien  merely,  enforceable  to  the  extent  provided 
by  statute,  and  to  confine  the  lien  and  priority  provided  by 
the  latter  part  of  the  section  to  mechanics  and  laborers. 
So  construed,  the  language  under  consideration  would  be 
calculated  to  do  nothing  more  than  to  provide  a  fund  for 
the  payment  of  the  pay-roll  of  the  persons  engaged  in  the 
classes  of  business  that  the  statute  refers  to,  as  is  eminently 
just  and  proper,  and  would  not  operate  to  displace  ante- 
cedent ri^ts  in  real  property. 

In  McElwaine  v.  Hosey,  135  Ind.  481,  the  right  view 
was  taken  of  the  construction  of  th©  statute  under  conaid- 
eration.  It  was  there  said:  "There  is  a  contention  as 
to  whether  the  labor,  for  which  a  recovery  is  sought  in  this 
proceeding,  accrued  under  any  of  the  methods  of  employ- 
ment for  which  the  acts  of  1869,  §1,  page  257,  create  a 
lien  without  notice.  This  is  a  remedial  statute.  It  is  very 
specific  in  its  terms,  and  was  evidently  to  secure  to  the 
class  of  wage-eamera,  known  as  mechanics  and  laborers, 
the  fruita  of  their  toil,  while  employed  in  or  about  any 
shop,  mill,  wareroom,  storeroom,  or  manufactory,  by  grant- 
ing them  first  liens  upon  all  the  machinery,  tools,  stock  or 
material,  or  work  finished  or  unfinished,  located  in  or  about 
such  shop,  mill,  wareroom,  storeroom,  or  manufactory,  or 
used  in  the  business  thereof ;  and  should  the  person,  firm, 
or  corporation  be  in  failing  circumstances,  the  above- 
mentioned  claims  shall  he  preferred  debts,  whether 
notice  of  lien  he  filed  or  not,  but  this  statute,  it 
will  be  observed,  providing  a  lien,  without  filing  such 
notice,  is  limited  in  its  operation  to  this  specified  class  of 
service,  and  does  not  extend  to  erections  or  structures  other 
than  those  thus  designated.  If  parties  desire  a  lien  for 
other  services  enumerated  in  section  one,  but  not  embraced 
in  this  list,  they  must  file  their  notice  of  mechanic's  lien  in 
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the  recorder'a  office,  aa  provided  by  section  Uire©  of  the 
same  act" 

The  cases  of  Ooodbuh  v.  Estate  of  Homung,  supra,  and 
'Jenckes  v,  Jenckes,  145  Ind.  624,  can  not  be  entirely  recon- 
ciled with  OUT  view,  as  expressed  in  this  decision.  The 
Appellate  Court  correctly  declared  the  rule  of  law  as  appli- 
cable to  the  question  under  consideration,  and  it  would  not 
have  been  necessary  for  us  to  transfer  this  case  but  for  the 
fact  that  our  latest  case  upon  tbe  subject  is  in  some  measure 
out  of  accord  with  the  McElwaine  case. 

It  is  proper  to  observe  that  the  sole  questions  that  we 
Have  considered  have  been  the  respective  rights  of  the  two 
statutoiy  classes  of  persons  under  the  statute  above  set  out 
It  is  also  to  be  noted  that  the  time  in  which  appellant  mi^t 
have  filed  a  mechanic's  lien  had  expired  before  the  decision 
of  Jenckes  v.  Jenckes,  supra. 

The  rule  of  stare  decisis  should  not  be  li^tly  departed 
from.  The  common  law  could  not  have  attained  to  the 
dignity  of  a  science  if  courts  of  last  resort  were  disposed  to 
disregard  precedents.  But  past  errors  can  not  be  an  excuse 
for  the  evasion  of  present  duties,  and  in  a  case  of  this  kind, 
where  we  feel  that,  through  misapprehension,  we  have 
clearly  failed  correctly  to  declare  the  legislative  will,  we 
deesn  it  our  duty,  after  a  painstaking  consideration  of  the 
statnte,  and  the  course  of  adjudication  under  it,  to  declare 
the  correct  interpretation,  and  to  overrule  former  cases  to 
the  extent  that  they  are  not  in  accord  therewith. 

The  consideration  is  urged  upon  us  that  the  act  of  Mardi 
8,  1899  (Acts  1899,  p.  569,  §7255  Bums  1901),  was  en- 
acted under  a  presumed  knowledge  of  ihe  interpretation 
that  was  given  the  somewhat  similar  statute  of  1889  by  the 
case  of  Jenckes  v.  Jenckes,  supra.  Inasmuch,  however,  as 
this  Buit  was  commenced,  and  the  particular  paragraph  of 
oompkint  filed,  while  the  act  of  1889  was  still  in  force,  the 
remedy  of  appellant,  if  any,  is  to  be  determined  by  the 
■former  act     Qoodbub  v.  Estate  of  Homung,  supra.     In 
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view  of  this  fact,  we  leave  to  future  determination  the  ques- 
tion whether,  considering  the  state  of  the  authorities  at  the 
time  of  the  enactment  of  the  statute  of  1899,  there  existed 
such  a-settled  rule  concerning  the  constmction  of  the  earlier 
act  as  to  create  the  preaumption  that  the  General  Assembly 
^lacted  the  later  law  with  the  construction  contended  for  hy 
appellant's  counsel  stamped  upon  it  See  Warner  v.  Texas, 
etc..  R.  Co..  164  U.  S.  418, 17  Sup,  Ct  147,  41  L.  Ed.  495 ; 
Willie  V.  Eastern  Trust,  etc.,  Co.,  169  U.  S.  295,  18  Sup. 
Ct.  347,  42  L.  Ed.  752;  Pratt  v.  mUer.  109  Mo.  78,  18 
S.  W.  965,  32  Am.  St  656. 

The  second  paragraph  of  answer  was  also  a  sufficient 
answer  to  appellant's  first  paragraph  of  cross-complaint,  in 
Tiew  of  the  allegations  of  said  paragraph  of  cross-complaint 
Said  paragraph  discloses  that  the  notice  of  intention  to  hold 
a  lien  was  not  given  within  the  time  required  by  law,  ex- 
cept as  en  item  of  twelve  braces  of  one  and  one-quarter 
round  iron,  alleged  to  have  been  furnished  October  2,  1896, 
be  counted  as  a  part  of  the  original  contract  of  construction. 
The  suit  is  not  to  recover  for  said  item,  as  its  vahie  is  not 
alleged,  but  the  suit  is  to  recover  on  a  contract  to  furnish  a 
boiler,  fixtures,  etc  Before  it  was  competent  to  foreclose 
a  mechanic's  lien  against  the  property  for  the  whole  price 
of  work  and  material  furnished  because  of  a  small  item 
furnished  on  the  subsequent  direction  of  the  principal  con- 
tractor, facts  ou^t  to  have  been  averred  showing  his  con- 
tinued agency.  After  the  owner  had  accepted-  the  boiler, 
fixtures,  etc.,  as  fully  completed,  and  had  for  more  than 
four  months  been  in  the  possession  thereof,  the  contractor 
ceased  to  be  the  agent  of  the  owner,  in  the  absence  of  an 
objection  by  the  latter  that  the  contract  had  not  been  com- 
pleted, to  order  additional  materials  that  might  be  made 
the  basis  for  an  extention  of  the  time  in  which  to  file  a  lien 
for  the  original  work  and  materials  furnished  by  die  sub- 
contractor. 
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Appellant  was  not  «ititled  to  a  new  trial  on  the  ground 
of  surprise,  or  because  of  newly  discovered  evidence.  It  ia 
apparent  that  the  rulings  relative  to  the  admission  and 
rejection  of  evidence  that  are  complained  of  could  not  have 
affected  the  result 

The  judgment  of  the  lower  court  is  affirmed. 


FrANKEL  v.   0ABBARD   £T  AL. 

[No.  W,009.    Filed  Uaroh  11,  1908.  ] 

PLEtjatta.^  Amendment  of  OamplaiM.  ~  New  Pariie*  Plaintiff.  — The 
amendment  of  a  complaint,  hf  joining  another  pcutj  plaintiff,  is 
proper  at  an7  time  l>efore  answer  without  leave,  and  the  trial 
oonrt  ma7  in  its  discretion  permit  Boch  amendment  at  an;  time, 
p.  glf. 

Bame. — DeimoTtr.—A.  demurrer  to  a  complaint  for  want  of  Bolllcient 
tacts  ealls  into  qaestio&  not  only  the  Bui&oieucj  of  the  facts  to 
oonBtitnte  a  cause  of  action,  but  the  right  of  plaintiffs  to  soa 
jointly,    pp.  tio,  tie. 

Sakc — Separate  Demurrer. — A  separate  damnnsr  of  a  oodefendant 
teats  the  sdfflciency  of  a  complaint  as  to  him,  althongh  the  de- 
mnrrer  was  general  in  form,  and  did  not  contain  the  limiting 
words  "as  to  him."  p.  Sit. 

Same. — CbnipIiiM  Not  Good  at  to  One  Partg  Joined.— X  complaint 
whidb  is  not  good  as  to  either  of  two  plaintiffs  who  join  in  It,  is 
bad  as  to  both.  p.  SIS. 

JuDOiKKT. — Vaealwn /or  Fraud. — Partiet. — Inaaoit  tovaoateajadg- 
mani  and  to  enjoin  its  esfoicement  against  real  estate  owned  by 
the  Jadgment  debtor  at  the  time  the  jndgmeat  was  rendered,  a 
subsequent  grantee  of  the  land  was  a  proper  party  plaintiff,  pp. 
IIS,  Xli. 

StXtL—Defiadt.--Settmg  Atide  for  Fraud. — Injvnrtion. — The  act  of  a 
plaintiff  in  oanaing  a  false  return  of  inmmous  to  be  made  by  an 
officer  ia  soffloient  caose  for  setting  aside  the  judgment  and  en- 
joining its  collection,    p.  tl4. 

Samb.— De/duK.— FoAtfion  for  Frwtd.—OoOnlend  AtttKt.—Ttia  Im- 
peaohment  of  a  judgment  by  a  suit  to  set  it  aside  and  ^ijoin  Its 
oolleotion  for  fraud  isadireot,  and  not  a  oollateral,  attack,  p.  SI4. 

Sau. — Juttiee  of  Peace  Judgment. — Setting  Aiide, — Juritdictioa. — Asnit 
to  set  aside  a  jnstioe  of  the  peace  jadgment,  a  transcript  of  which 
haa  been  filed  in  the  office  of  the  oonn^  oleik,  is  properly  brought 
in  the  oixcuit  oourt,  unoe  a  joatioe  of  the  peaoe  has  no  equity 
Jurisdiotion.    pp.  SI4,  SIS, 
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PLKAmNO. — Oemmrtr.— Defect  of  Porttra.— Defect  of  parties,  am  a 
■tatDtcKj  oanae  for  demnnei,  meaiu  too  few,  not  too  nutnj 
pftrtiea.    p.  SI6. 

BAXS.—Demiarer.^Partiet, — Jfufoiniitr.—Uu joinder  of  partiea  is  not 
ft  gnmnd  of  demniTer.    p.  tlB. 

S^uxaaarT.—Aitiynmatt.— Rights  of  Attignee. — The  aaaigiiee  of  s  jodg- 
meut  takei  It  sabjeot  to  aJl  the  defisnaee  whicb  oonld  hare  been 
urged  against  tt  in  the  hands  of  the  coiginal  jndgmeat  plaintiff. 
p.  tlB. 

From  Delaware  Circuit  Court;  J.  M.  Smith,  Special 
Judge. 

Suit  by  William  L.  Oarrard  and  another  against  Jacob 
Frankel.  From  a  judgment  for  plaintifis,  defendant  ap- 
peals. Transferred  from  Appellate  Court,  under  §1387u 
Bums  1901.     Affirmed. 

J.  F.  Meredith,  for  appellant. 

J.  W.  Syan,  W.  A.  Thompson  and  B.  C.  Griffith,  for 
appellees, 

DowLiHQ,  J. — Suit  by  the  appellees,  Garrard  and  Ault, 
in  the  Delaware  Circuit  Court,  to  enjoin  the  collection  of  a 
judgment  rendered  by  a  justice  of  the  peace  in  favor  of  one 
Smith,  and  against  the  appellee  Ault.  The  action  was  orig- 
inally brought  by  Garrard  alone,  but  subsequently,  with 
the  leave  of  the  court,  Ault  was  joined  as  a  plaintiff.  A 
motion  was  made  by  the  appellant  to  strike  the  name  of 
Ault  from  the  complaint,  for  the  reason  that  he  was  "made 
a  party  plaintiff  without  a  proper  showing,  and  without 
any  order  of  court."  A  demurrer  to  the  complaint  stated 
as  grounds  therefor:  (1)  The  want  of  sufficient  facts  to 
constitute  a  cause  of  action;  (2)  a  defect  of  parties  plain- 
tiff, in  that  Ault  bad  been  improperly  added  as  a  plaintiff; 
(3)  a  misjoinder  of  parties  plaintiff,  in  "that  Ault  had 
been  joined  as  a  plaintiff  without  an  order  or  leave  of  the 
court."  The  court  denied  the  motion  to  strike  out  the  name 
of  Ault,  and  overruled  appellant's  demurrer  to  the  com- 
plaint   Appellant  then  filed  an  answer  in  two  paragraphs/ 
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to  the  second  of  which  a  demurrer  was  sastaiued.    These 
rulings  are  assigned  for  error. 

It  appears  from  the  complaint  that  Smith  brought  suit 
against  Ault  before  a  justice  upon  two  promissory 
iiotea,  each  for  the  sum  of  $50,  payable  to  Smith;  that, 
Then  the  action  was  commenced,  Ault  was  not,  and  for 
three  months  before  that  had  not  been,  a  resident  of  Dela- 
vare  county,  or  of  the  State  of  Indiana,  but  that  he  then 
was,  and  for  three  months  had  been,  a  resident  of  the  state 
of  Pennsylvania;  that  these  facts  were  known  to  the 
plaintiff  Smith,  and  to  the  constable  to  whom  the  writ  of 
Bommons  for  Ault  had  been  issued ;  that  Smith,  with  tho 
intent  to  cheat  and  defraud  Ault,  wrongfully  caused  and 
procured  the  said  constable  to  make  a  return  upon  the  said 
writ  that  he  had  served  the  same  upon  Ault  by  leaving  a 
copy  thereof  at  hia  last  and  usual  place  of  residence  in  said 
county;  that  upon  the  return  day  of  said  summons  the 
justice  of  the  peace  proceeded  to  hear  and  determine  said 
cause  in  the  absence  of  Ault  and  without  his  knowledge, 
and,  upon  such  hearing,  rendered  a  judgment  on  said  notes 
against  said  Ault  for  the  amount  of  the  principal  and 
interest  thereof,  with  a'ttomey'a  fees ;  that  at  the  request  of 
Smith  the  justice  prepared  a  transcript  of  the  said  judg- 
ment and  proceedings,  and  filed  the  same  in  the  ofBce  of  the 
clerk  of  the  Delaware  Circuit  Court ;  that,  at  the  time  of 
the  filing  of  the  said  transcript,  Ault  was  the  owner  of  lot 
three,  in  block  four  in  Qoshom  and  Lupton's  subdivision 
of  the  Walling  tract,  in  the  city  of  Muncie,  in  said  Dela- 
ware county,  and  that,  upon  the  filing  of  the  said  tran- 
script in  said  clerk's  office,  said  judgment  became  an  appar- 
ent lien  on  said  real  estate;  that  afterwards  the  said  Ault 
sold  and  conveyed  the  said  lot  to  the  said  Garrard  by  deed  of 
general  warranty ;  that  Smith  afterwards  sold  and  assigned 
said  judgment  to  the  appellant  Frankel,  who  caused  an 
execution  to  be  issued  to  the  sheriff  of  said  county,  and  was 
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about  to  enforce  tbe  collection  of  eaid  judgment  hj  levy 
upon  and  sale  of  tbe  said  real  estate.  Tbe  relief  demanded 
-WHB  that  the  judgment  be  declared  void,  and  that  Smith, 
Frankel,  and  the  sheriff  holding  the  execution  be  enjoined 
from  enforciBg  the  said  judgment  against  Garrard  and 
Ault,  or  against  either  of  them. 

Tbe  sole  ground  of  tbe  motion  to  strike  Ault's  name 
from  the  complaint  was  that  he  was  made  a  party  plaintiff 
without  a  proper  showing  or  order  of  court.  Tbe  court  did 
not  err  in  overruling  this  motion.  The  record  expressly  re- 
cites that  Garrard,  tbe  plaintiff  below,  asked  and  obtained 
the  leave  of  the  court  to  make  Ault  a  party.  It  appears, 
also,  that  the  amendment  by  which  Ault  was  joined  aa  a 
party  plaintiff  was  made  before  any  answer  was  filed  by  the 
defendants.  An  amendment  at  that  time  could  be  made 
as  of  course,  and  without  leave.  §397  Bums  1901,  §394 
B.  S.  1881  and  Homer  1901.  Besides,  the  statute,  in  so 
many  words,  authorizes  tbe  court  at  any  time,  in  its  discre- 
tion, to  direct  tbe  name  of  any  party  to  be  added ;  and  such 
order  might  have  been  made  by  the  court  without  request, 
and  in  tbe  absence  of  any  formal  showing  of  the  reasons 
therefor.  §399  Bums  1901,  §396  R  S.  1881  and  Homer 
1901. 

Tbe  question  of  the  snfficiency  of  the  facts  stated  in  the 
complaint  as  a  cause  of  action,  and  also  of  the  ri^t  of  the 
plaintiffs  to  sue  jointly,  was  presented  by  tbe  first  ground 
of  the  demurrer.  Pence  v.  Augke,  101  Ind.  317;  Sinker 
V.  Floyd,  104  Ind.  291 ;  Louisville,  etc.,  R.  Co.  v.  Lohges, 
6  Ind.  App.  288. 

llie  separate  demurrer  of  tbe  appellant  tested  the  suffi- 
cici>cy  of  the  complaint  as  to  him,  althou^  it  alleged  gen- 
erally that  the  pleading  did  not  state  facts  sufficient  to 
conatihite  a  cause  of  action,  without  the  words  "as  to  him." 
Such  a  demurrer  must  be  understood  as  assailing  the  suffi- 
ciency of  the  complaint,  on  behalf  of  the  demurring  par^, 
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in  the  same  manner,  and  with  the  eame  effect  as  if  he  were 
the  sole  defendant 

Cotmsel  for  appellant  earnestly  insist  that  even  if  the 
complaint  was  sufficient  as  to  Ault,  the  person  against 
whom  the  judgment  sought  to  be  enjoined  was  rendered, 
it  was  not  good  as  to  Garrard,  the  purchaser  of  the  real 
estate  affected  by  the  lien  of  the  judgment,  and  the  case  of 
Hogg  v.  Link,  90  Ind.  346,  is  referred  to  in  support  of  this 
position.  It  is  further  objected  that  if  the  complaint  is  not 
good  as  to  either  one  of  the  plaintiffs  who  join  in  it  the 
pleading  is  bad  as  to  both.  The  latter  proposition  is  true, 
and  is  sTistained  by  numerous  decisions  of  this  court 
Brown  v.  Criichell.  110  Ind.  31 ;  Mcintosh  v.  Zaring,  150 
Ind.  301;  Brunson  v.  Henry,  140  Ind.  455. 

We  are  of  the  opinion,  however,  that  the  conipiaint  was 
enfficient  as  to  each  of  the  plaintiffs.  The  fact  that  Ault,  the 
judgment  defendant,  was  a  party  to  the  action  to  set  aside 
and  enjoin  the  collection  of  the  judgment,  distinguishes 
the  case  from  Hogg  v.  Link,  supra.  It  has  been  held  in  this 
State  that  the  grantor  of  real  estate  with  covenants  has  such 
an  interest  in  restraining  a  sale  of  land  under  a  judgment 
against  a  former  owner,  alleged  to  have  been  paid,  as  to 
make  him  a  proper  party  to  apply  for  an  injunction.  Mc- 
Culloch  V.  Hollingsworih,  27  Ind.  115 ;  City  of  Hartford  v. 
Ckipman,  21  Conn.  488;  Bedwine  v.  Brown,  10  Ga.  311; 
High,  Injunctions  (3d  ed.),  §145.  And  in  California,  the 
court  decided  that  the  purchaser  of  lands  could  restrain 
their  sale  under  a  judgment  obtained  by  fraud  against  his 
grantor  upon  showing  affirmatively  that  he  would  be  in- 
jured thereby.    Marriner  v.  Smith,  27  Cal.  649. 

The  right  of  Ault,  the  original  judgment  defendant,  to 
maintain  an  action  to  cancel  the  judgment,  is  not  quee- 
tiwied.  By  his  suit  to  annul  it  he  unmistakably  indicated 
that  he  did  not  acquiesce  in  the  alleged  injury,  or  waive 
hia  le^  ohjections  thereto.     His  complaint  disclosed  facts 
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which,  if  true,  rendered  it  void  for  fraud.  Pending  Aiilt*8 
suit  to  vacate  and  annul  the  judgment,  Garrard,  his  gran- 
tee, had  the  right,  at  least,  to  demand  an  injunction  sus- 
pending the  sale  of  the  real  estate  purchased  by  him  until 
the  merits  of  Ault's  suit  should  be  determined,  and  for  this 
purpose  we  think  he  was  properly  joined  with  Ault  as  a 
plaintiff.  Home  Ins.  Co.  v.  GUman,  112  Ind,  7,  9;  Tate 
V.  Ohio,  etc.,  R.  Co.,  10  Ind.  174,  71  Am.  Dec.  309.  The 
material  facts  of  the  complaint  were,  as  we  have  stated, 
that  the  assignor  of  the  appellant  sued  Ault  before  a  justice 
of  the  peace  of  Delaware  county ;  that  Ault  was  not  a  resi- 
dent of  Indiana,  but  that  he  resided  in  the  state- of  Penn- 
sylvania ;  that  Smith,  with  knowledge  that  Ault  was  not  a 
resident  of  Indiana,  with  the  intent  to  cheat  and  defraud 
him,  wrongfully  caused  and  procured  the  constable  holding 
the  summons*  for  Ault  to  make  a  false  return  upon  it,  show- 
ing that  he  had  served  the  writ  upon  Ault  by  leaving  a  coj^ 
of  it  at  his  last  and  usual  place  of  residence ;  that  the  cause 
was  tried  by  the  justice  in  the  absence  of  Ault,  and  without 
hia  knowledge;  and  that  the  judgment  was  rendered  upon 
the  faith  of  the  false  return.  The  demurrer  to  the  com- 
plaint admits  these  allegations  to  be  true,  bo  far  as  they  are 
well  pleaded.  The  act  of  Smith  in  causing  the  false  return 
to  be  made  was  a  fraud  both  upon  Ault  and  the  court  in 
which  the  suit  was  pending,  and,  as  such  fraud,  was  a  suffi- 
cient cause  for  setting  the  judgment  aside  and  enjoining 
its  collection.  Brake  v.  Payne,  137  Ind.  479 ;  Asbvry  V. 
Frisz.  148  Ind.  613;  Earle  v.  EarU,  91  Ind.  27;  Thomjh 
son  V.  McCorlcte.  136  Ind.  484,  492,  493,  43  Am.  St  334; 
State  V.  Hindman,  159  Ind.  586. 

The  impeachment  of  the  judgment  by  an  action  to  set 
it  aside  and  enjoin  its  collection  for  fraud  in  its  procure- 
ment was  a  direct,  and  not  a  collateral,  attack.  State  v. 
Hindman,  supra,  and  authorities  cited. 

As  the  justice  by  whom  the  judgment  was  rendered  had 
no  equity  jurisdiction,  and  could  grant  no  relief  to  the 
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parties  affected  hy  the  judgment,  the  suit  was  properly 
broQ^t  in  the  Delaware  Circuit  Court.  Brown  v.  Goble, 
97  Ind.  86 ;  Cain  v.  Ooda,  84  Ind.  209 ;  Nealis  v.  Dicks, 
72  Ind.  374 ;  Earh  v.  Earle,  supra;  Johnson  v.  Bamsay, 
91  Ind.  189 ;  BricJcley  v.  Heilhruner,  7  Ind.  488 ;  Penrose 
T.  McEinzie,  116  Ind.  35.  Although  regular  upon  its  face, 
;et  as  soon  as  the  fraud  hj  which  it  was  procured  was 
shown  in  a  proper  proceeding,  between  proper  parties,  the 
judgment  became  a  nullity.  Hogg  v.  Link,  90  Ind.  346, 
and  cases  above  cited. 

The  remaining  grounds  of  demurrer  to  the  complaint 
were  an  alleged  defect  of  parties  plaintiff,  and  a  misjoinder 
of  Koch  parties.  The  question  attempted  to  be  raised  is 
upon  the  joinder  of  Ault  with  Garrard  as  a  plaintiff.  We 
have  already  decided  that  Ault  was  a  proper  party.  The 
demurrer,  however,  presents  no  question  concerning  the 
joinder  of  Ault  which  we  could  consider.  A  defect  of  par- 
ties, as  a  statutory  cause  of  demurrer,  has  always  been  con- 
strued to  mean  that  too  few  parties  had  been  made,  not  too 
many.  §341  Bums  1901,"  §338  R.  S.  1881  and  Homer 
1901 ;  Bennett  v.  Preston,  17  Ind.  291 ;  Hill  v.  MarsTi,  46 
Ind.  218.  Misjoinder  of  parties  is  not  a  ground  of 
demurrer.  RedeUheimer  v.  Miller,  107  Ind.  485 ;  Arm- 
strong T.  Dunn,  143  Ind.  433. 

The  facts  stated  in  the  answer  of  the  appellant  related 
only  to  the  apparent  regularity  of  the  judgment,  and  that 
pleading  seemed  to  assume  that,  although  Smith  might  have 
been  enjoined  from  collecting  the  judgment,  his  assignee 
could  not  In  this  the  appellant  was  in  error.  As  such  as- 
signee, he  took  the  judgment  subject  to  all  defenses  which 
eoiiid  have  been  urged  against  it  in  the  hands  of  the  original 
judgment  plaintiff;  and,  if  void  as  to  him,  it  was  void  or 
voidable  in  the  hands  of  the  appellant.  The  answer  showed 
no  unreasonahle  delay  on  the  part  of  Ault  in  bringing  suit 
to  set  the  judgment  aside,  and  4ihe  facts  stated  by  it  were  not 
sufficient  to  constitute  an  estoppel.     The  demurrer  to  the 
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amwer  was  properly  suatamed  Eagle  v.  Boas,  67  Ind. 
110;  Potter  v.  Smith,  36  Ind.  231,  236;  Seherer  t.  Inger- 
man,  110  led.  428,  433. 

Fisdiog  no  error  in  the  record,  the  judgment  is  affirmed. 


Landes  et  al.  w.  Waix8  bt  al. 

[No.  10,968.    FUedUarchll,  1008.) 

Uttnichfai.  00RP0RA.J10Se.— Creation  of  time  Ward*. — Appointment  of 
QnateHmen. — The  oommon  council  of  ft  city  U  aathoriaed  to  bi^ 
point  oooBoilnieii  tra  newly  czeated  oity  wards  nnder  $81S4  Bnma 
1901,  which  providaa  th»t  all  TBcancies  in  the  office  of  mayor, 
oleik,  er  oooncilmen  in  any  inoorpmited  city  occnning  in  any 
maimer  Bball  be  filled  by  the  oommon  connoil.    p.  il8. 

Sua.—IUdUtiieiing.— Ordinance.— Pviilieation.  —  Q^ttlioa  8471  Bnnu 
1901  does  not  Teqnire  the  pablioatlon  of  notice  prior  to  tbe  adop- 
tion of  an  ordinance  redistricting  a  city  Into  wards,  and  the 
operation  of  the  ordinaooe  la  not  postponed  nntit  after  the  time 
fixed  for  pnblioation  bos  expired,    p.  118. 

BquTTT.— Jurutjictton. — TUU  to  Office.— OovrtM  of  equity  will  not  in- 
terfere to  determine  qneetions  oonoeming  the  tippolatraent  or 
election  of  pnblio  of&oers  or  tbeir  title  to  ofSoe.    p.  tl8, 

£UiCK. — Offieen  De  Facto. — Injwtction. — An  injonction  will  not  lie  to 
reetzain  appointeea  from  acting  as  menvben  of  a  common  cooncil 
of  a  oity,  pending  a  contest  as  to  title,  where  the  appointees  had 
back  of  them  an  ordinanoe  puporting  to  establish  a  new  ward, 
niiioh  if  valid,  would  resalt  in  vaoanoies  in  the  oommon  oonnoil, 
and  were  armed  with  oeftiflcates  of  appointment  from  the  proper 
appointing  power,  bad  q-oalifled,  and  bad  been  acting  as  mem- 
beiB  of  the  oommon  council  for  months  bef<ne  tbeir  right  to  do  so 
WBs  oalled  in  question  by  such  proceeding,    pp.  tl9-StB. 

iMjUWjnow.^PnPote  Penon — Pvhlie  Righl.—A.  privat«  person  can 
not  maintain  an  injnnotion  for  the  inTasion  of  a  public  right, 
where  Uie  complaint  fails  to  show  a  special  injury  to  the  oom- 
plainant.    p.  eft. 

BaMX. — Jftounpol  COrponttUmi. — Sttit  by  Manben  of  Common  Cbunril. — 
IndiTidual  members  of  a  city  council  can  not  maintain  an  in- 
junction for  the  protection  of  public  rights,     pp.  ttl,  tst, 

Sakb. — Complaint. — AffidaviU. — Affldarits  can  only  be  considered  as 
evidence  of  allegations  made  in  a  complaint  for  injuncti<Hi,  and 
can  not  be  regarded  as  laying  the  foundation  for  equities  not 
otherwise  claimed,    p.  tts. 

From  Putnam  Circuit  Court;  P.  0.  Colliver,  Judge. 
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IiyQDctioD  proceeding  by  Edward  McO.  Walls  and 
others  against  Frank  L.  Landee  aod  another.  From  an 
toterlocatory  order  granting  a  temporary  injunction,  de- 
fendantfl  appeal.    Reoersed. 

S.  A.  Hays,  B.  F.  Corwin,  B.  K.  Elliott,  W.  F.  EttioU 
and  F.  L.  Littleton,  for  appellants. 

H.  B.  Matkias  and  0.  A.  Knight,  for  appellees. 

GiLLETT,  J. — Appellees,  three  in  number,  insituted 
this  action  to  reetrsin  appellants  from  acting  as  members 
of  the  common  council  of  the  city  of  Greencastle  until  the 
determination  of  an  action,  by  way  of  information,  insti- 
tuted in  the  name  of  the  State,  on  the  relation  of  the  prose- 
cuting attorney,  in  which  the  right  of  appellants  so  to  act 
was  drawn  in  question.  On  motion  of  appellees,  a  tempor- 
ary injunction  was  granted.  Appellants  reserved  an  excep- 
tion, and  from  said  interlocutory  decree  they  appeal  to  this 
court 

It  is  unnecessary  to  set  out  even  a  synopsis  of  the  entire 
complaint.  It  discloses  that  on  the  13th  day  of  May,  1902, 
the  common  council  of  said  city  attempted  to  enact  an 
ordinance  providing,  among  other  things,  for  the  redistrict- 
ing  of  aaid  city  for  ward  purposes,  and  that  Bubsequently, 
but  at  the  same  meeting  the  commpn  council,  by  resolution, 
attempted  to  appoint  appellants  as  members  of  such  com- 
mon council  to  fill  two  vacancies  that  said  ordinance  pur- 
ported to  create.  The  complaint  sets  out  numerous  matters 
that  It  is  claimed  were  irregular  in  the  enactment  of  said 
ordinance  It  is  disclosed  that  appellants  immediately 
qualified  upon  the  making  of  said  pretended  appointment, 
and  that  at  the  time  of  the  filing  of  the  complaint  in  tbit 
caac,  September  1,  1902,  they  were  acting  as  m^nbers  of 
said  conunon  comidl,  and  had  been  since  their  pretended 
appointment  The  complaint  also  discloses  that  appellees 
are,  and  had  been  since  a  date  prior  to  said  13th  day  of 
May,  1902,  among  the  duly  elected,  qualified,  and  acting 
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members  of  said  common  council,  and  that  appellees  did  not 
vote  for  the  enactment  of  said  ordinance  or  the  adoption  of 
said  resolution.  Appellees  charge  that  appellants  are  nenrp- 
ing  the  functions  of  the  members  of  said  common  council; 
and  it  is  further  alleged,  in  effect,  that,  if  the  appellants 
are  not  restrained,  they  will  unit«  with  the  members  of  the 
common  council  who  voted  for  them  in  the  passage  and 
adoption  of  certain  measures  to  the  injury  of  the  public 

No  question  is  made  as  to  the  power  of  the  common 
council  to  adopt  an  ordinance  providing  for  the  redistrict- 
ing  of  the  city  for  ward  purposes.  See  §3470  Bums  1901. 
The  objections  that  are  here  made,  in  so  far  as  they  pertain 
to  the  ordinance,  relate  to  certain  matters  of  parliamen- 
tary law. 

There  is  no  question  either,  that  is  worthy  of  serious 
consideration,  as  to  the  power  of  the  common  coimcil  to  fill 
a  vacancy  so  created.  §3484  Bums  1901 ;  State  v.  Qorby, 
122  Ind.  17.  Under  §3476  Bums  1901,  it  is  clear  that  it 
is  contemplated  that  each  ward  shall  have  two  councilmen, 
and  it  would,  therefore,  follow,  with  a  general  power  of 
appointment  vested  in  the  common  council,  in  the  absence 
of  any  restrictive  provision,  that  whenever  a  new  ward 
comes  into  existence  the  common  council  should  fill  the 
vacancies  thereby  created.  Section  3471  Bums  1901  does 
not  require  a  publication  of  notice  prior  to  the  adoption  of 
the  ordinance,  and  the  operation  of  the  ordinance  is  not 
postponed  until  after  .the  time  fixed  for  publication  has 
expired. 

Assuming  the  power  of  the  common  council  to  enact  such 
an  ordinance  and  the  power  to  fill  the  incidental  vacancies 
that  may  he  so  created,  and  we  are  far  within  established 
doctrine  in  asserting  that  appellees  should  not  have  been 
granted  an  injunction.  The  authorities  clearly  establish 
that  courts  of  equity  will  not  interfere  to  determine  ques- 
tions concerning  the  appointment  or  election  of  public 
officers  or  their  title  to  office.    MarkU  v.  Wright,  13  Ind, 
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548;  Muhler  v.  Hedekin,  119  Ind.  481;  Ex  parte  Sato- 
yer,  124  tJ.  S.  200,  8  Sup.  Ct  482,  31  L.  Ed.  402 ;  White 
t.  Berry,  171  TT.  S.  366,  18  Sup.  Ct  917,  43  L,  Ed.  199; 
Qreen  v.  MUh.  16  C.  C.  A.  516,  69  Fed.  852,  30  L.  R.  A. 
90  (opinion  by  Chief  Justice  Fuller)  ;  Tappan  v.  Gray,  9 
Paige  607,  7  Hill  259;  People,  ex  rel,  v.  Draper,  24  Barb. 
265 ;  Hagner  v.  I^eyberger,  7  Watte  &  Serg.  104,  42  Am. 
Dea  220;  Appeal  of  Oilrdy,  100  Pa.  St.  5;  ffeebe  v.  Rob- 
inson, 52  Ala.  66 ;  Kilpatrick  v.  Smith,  77  Va.  347 ;  CoZe- 
wion  V.  Oletm,  103  Ga.  458,  30  S.  E.  297,  68  Am.  St  108 ; 
Patterson  v.  Hubba-,  65  N.  0.  119;  Delahanty  v.  Warner, 
75  III  185,  20  Am.  Rep.  237;  Sheridan  v.  Colvin,  78  la 
237 ;  Neeland  v.  State,  ex  rel,  39  Kan.  154,  18  Pac  165 ; 
Hi^,  Injunctions  (3d  ed.),  §§1312,  1313,  and  see  Par- 
mater  V.  State,  ex  rel.,  102  Ind.  90.  Various  reasons  have 
been  assigned  for  the  rule, — as  the  existence  of  an  adequate 
remedy  at  law,  the  non-concern  of  equity  with  matters  of 
a  political  nature,  and  the  impolicy  of  interfering  with  a 
de  facto  c^cer  pending  a  contest  as  to  his  title. 

Appellees'  counsel  contend,  however,  that  this  is  not  a 
caee  of  a  contest;  that  the  complaint  shows  that  the  ofBcee 
have  not  been  created  that  appellants  respectively  claim  to 
hold.  We  realize  that  there  ought  to  be  some  distinction 
nude  between  cases  where  the  rights  of  third  persons  de- 
pend upon  the  validity  of  the  acts  of  a  person  in  possession 
and  exercising  the  functions  of  an  office  and  cases  where  the 
ri^t  of  the  latter  to  hold  the  office  is  drawn  in  question. 
There  are  a  number  of  authorities  which  uphold  the  right 
of  a  court  of  equity  to  interfere  on  behalf  of  an  officer  de 
faeto,  claiming  to  be  the  officer  de  jure,  to  prevent  another, 
especially  an  -intruder,  from  wresting  the  office  from  him 
without  proceBB  of  law.  City  of  Huntington  v.  Cash,  149 
Ind,  255;  Parsons  t.  Durand,  150  Ind.  203;  Braidy  v. 
Tkentt,  17  Kan.  468 ;  Ouillotte  v.  Poincy,  41  La.  Ann. 
833,  6  South.  507,  5  L.  R.  A.  403;  State,  ex  rel,  v.  Su- 
perior Court,  17  Wash.  12,  48  Pac.  741,  61  Am.  St  893 ; 
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Palmer  v.  Foley,  45  How.  Pr.  110.  We  need  not  pftuae  to 
consider  the  basis  on  -which  these  cases  rest,  for  they  go  no 
further  than  to  announce  the  authority  of  equity  to  main- 
tain, without  determining  the  title,  the  prima  facie  legal 
statue  (^  the  situation  until  the  question  of  title  can  be 
determined  in  the  usual  mode  and  by  the  appropriate  tribu- 
nal. This  propoflition  itself  works  the  destruction  of  ap- 
pellees* claim  to  an  injunction  on  th^  own  behalf,  for 
a^^Uanta  had  back  of  them  an  ordinance  purporting  to 
establish  a  new  ward,  which,  if  valid,  would  result  in 
vacancies  in  the  otunmon  council,  and  were  armed  with  cer- 
tificates from  the  proper  appointing  power,  had  qualified, 
and  had  been  acting  as  mMubera  of  the  common  council  for 
months  before  their  ri^t  to  do- so  was  drawn  in  question 
by  this  proceeding.  There  can  be  no  doubt  as  to  what  was 
the  prima  facie  legal  status  of  the  situation  at  the  time  this 
action  was  brou^t 

An  examination  of  some  of  the  cases  last  cited  will  be  in- 
structive in  this  connection.  Braidy  v.  Tkeriti,  aupra,  atates 
that  the  officer  de  facto  is  the  proper  person  to  hold  the  office 
pending  a  contest  therefor.  It  is  said  in  Guillotte  v.  Poincy, 
<u;w^ where  ihe  defendant  was  out  of  possession,  that  "The 
plaintiff  was  entitled  to  relief  by  injunction  in  order  to 
{Nreserve  the  status  quo  until  the  right  shall  be  judicially 
determined,  which  is  the  extent  to  which  the  injunction 
should  go."  In  the  case  of  State,  ex  rel.,  v.  Superior  Court, 
supra,  it  was  affirmed  that  "One  in  possession  of  an  office 
by  virtue  of  a  certificate  of  election  issued  by  the  proper 
officer  and  regular  upon  its  face  is  entitled  to  retain  posses- 
sion and  perform  the  duties  of  the  office  without  interf^^ 
ence  until  such  certificate  is  set  aside  in  some  appropriate 
procedure."  The  following  is  an  extract  from  the  opinTim 
in  Palmer  v.  Foley,  supra:  "Jurisdiction  ou^t  not  to  be 
assumed  to  oust  an  officer  from  an  office  held  under  the 
oolor  of  title  'until  his  ri^t  to  such  office  has  been  settled 
in  the  mode  prescribed  by  law.*    Walter  B.  Palmer  received 
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fais  appointment  as  deputy  chamberl&in  from  the  chamber- 
Iain,  vho  aseumed,  at  least,  to  poseees'  the  power  to  make 
the  appointment  He  took  poBseesion  of  the  office  and  has 
since  discharged  its  duties.  This  gave  him  sufficient  color 
of  title  to  conBtitute  him  the  de  facto  deputy,  entitling  him 
to  hold  the  office  until  ousted  hj  the  judgment  of  the  court 
Parher  v.  Baker,  8  Paige  428.  And  being  in  posseseioD 
he  is  presumed  to  hold  de  jure  also." 

We  do  not  think  that  the  case  of  Eerr  v.  Trego,  47  Pa. 
St  292,  that  is  relied  on  by  counsel  for  appellees, 
affords  them  any  real  support  That  was  an  extraordinary 
case,  resting  on  an  unusually  broa'd  grant  of  power.  The 
case  seems  to  belong  in  the  class  of  cases  we  have  just  been 
considering.  The  general  doctrines  announced  in  the  course 
of  this  opinion  seem  to  have  been  held  in  Pennsylvania 
both  before  and  since  that  decision.  We  can  not  consent 
to  follow  it,  however,  if  it  goes  as  far  as  counsel  contend. 
Nerw  cases  may  illustrate  or  enlarge  the  operation  of  the 
principles  on  which  courts  of  equitry  act,  but  the  courts  are 
not  at  liberty  to  depart  from  those  principles.  Stoiy,  Eq. 
Jurisp.,  §§10-20;  State,  ex  rel.,  v.  Cunningham,  83  Wis. 
90,  53  N.  W.  35,  35  Am.  St  27,  17  L.  R.  A.  145;  High, 
Injunctions  (3d  ed.),  §7.  Appellees  were  not  entitled  to 
an  injunction  in  their  own  right 

The  further  claim  advanced  on  behalf  of  appellees,  that 
the^  were  entitled  to  maintain  an  injunction  on  behalf  of 
the  public,  is  also  destitute  of  merit  Some  of  the  dis- 
tinctively prerogative  writs  of  the  common  law — as  habeas 
corpus  and  mandamus — that  issued  originally  on  motion 
showing  probable  cause  for  invoking  the  extraordinary 
power  of  the  crown  to  assist  the  party  (3  Blackstone, 
Comm.,  132),  have  become  to  a  large  extent  writs  of  right 
Kig^  Extra.  Leg.  Rem.,  §431 ;  Hamilton  v.  State,  ex  rel, 
3  Ind.  4S2 ;  Board,  etc.,  v.  State,  ex  rel,  86  Ind.  8 ;  Union 
Pac.  R.  Co.  V.  Hall,  91  U.  S.  343,  23  L.  Ed.  428.  On  the 
other  htind,  while  the  writ  of  injunction  has  been  used  to  a 
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limited  extent  to  protect  public  riglita,  yet  as  to  rights 
that  immediately  affected  the  public,  the  bill  or  infonnation 
has  always  been  exhibited  by  one  who  strictly  represented 
the  public.  In  such  cases  the  practice  in  England  war- 
ranted the  joining  of  a  relator  as  an  act  of  favor  on  the 
part  of  the  Crown,  that  there  might  be  a  person  responsible 
for  costs;  and  where  an  individual  had  a  special  interest 
in  the  suit  it  was  permissible  to  join  his  personal  com- 
plaint with  the  information,  the  two  forming  together  an 
information  and  bill  Mitford  &  Tyler,  PI.  &  Pr.  in  Eq., 
118,  119;  Adams,  Equity  (8th  ed.),  *301.  The  author- 
ities, however,  without  exception,  both  in  England  and 
America,  deny  to  a  private  person  an  injunction  for  an 
invasion  of  the  public  right  where  the  bill  or  complaint 
fails  to  show  a  special  injury  to  the  complainant.  4  Black- 
stone,  Comm.,  167;  McCowan  v.  Whitesides,  31  In3.  235;^ 
Cummins  v.  City  of  Seymour,  79  Ind.  491,  41  Am.  Rep. 
618;  Indiana,  etc.,  B.  Co.  v.  Eberle,  110  Ind.  541,  59  Am. 
Rep.  225;  Manufacturers  Oas,  etc.,  Co.  v.  Indiana  Nai. 
Oat,  etc.,  Co.,  155  Ind.  566,  50  L.  R.  A.  768;  DooUttle  v. 
Supervisors,  18  N.  T.  155;  People,  ex  rel.,  v.  Stevens,  5 
Hill  616;  State,  ex  rel,  v.  Lord,  28  Ore.  498,  43  Pac  471, 
31  L.  R.  A.  473;  State  v.  Cunningham,  83  Wis.  90,  53  N. 
W.  35,  35  Am.  St.  27,  17  L.  R.  A.  145.  Equity  has  no 
writs  that  may  be  said  to  found  jurisdiction.  Its  processes 
are  remedial,  and  the  bill  or  complaint  mnst  on  its  face 
disclose  a  case  for  equitable  intervention.  Story,  Eq.  PL 
(10th  ed.),  §10;  High,  Injunctions  (3d  ed.),  §7;  State, 
ex  rel.,  v.  Lord,  supra;  State  v.  Cunningham,  supra.  The 
appellees  are  not  the  city,  and,  outside  of  their  official  duties 
as  outlined  by  statute,  they  in  nowise  represent  it.  The 
allegations  as  to  a  probable  injury  to  the  inhabitants  of  the 
city  in  general  add  no  strength  to  the  complaint.  Farris  v. 
Jones,  112  Ind.  498,  503. 

We  need  not  determine  whether  the  hill  of  exceptions 
is  in  the  record.    If  the  complaint  failed  to  state  a  cause  of 
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BCtioD  for  an  injuiictioii,  interlocutory  or  final,  the  motion 
for  a  temporary  injunction  should  have  been  denied.  Affi- 
davits are  only  to  be  coneidered  as  evidence  of  allegations 
made  in  the  complaint,  and  can  not  be  regarded  as  laying 
the  foundation  for  equities  not  otherwise  claimed.  Kerr, 
Injunctions,  *612,  See  Clark  v.  Town  of  NobhsvUle,  44 
Ind.  83. 

Judgment  reversed,   with   an   instmction  to  the  court 
below  to  dissolve  the  temporary  injunction. 


Smith  et  al.  v.  Bobden. 

[No.  20,032.    FUed  Uaroh  IS,  1908.  ] 

AfpeaIi  and  Error. — Rteord. — Aitignmera  of  Error. — Whore  the  reo- 
ord  on  appeal  discloees  that  plaintiSB  demnited  aepsrat«l7  aad 
Kverally  to  the  second,  third,  and  fourth  paiagiaphB  of  answer, 
and  that  the  demmrer  was  oreniiled  as  to  the  aecxmd  and  fourth 
bat  is  entirely  silent  In  respect  to  the  mling  on  the  third  para- 
graph, an  Msignment  that  the  ooort  erred  in  orermllng  the  de- 
mnner  to  the  second,  third,  and  fourth  paragraj^  of  answer 
presents  no  qoeation  for  decision,    p.  tXi. 

Sm. — Motiont. —  Beeord. — A  motion  to  strike  ont  which  is  not 
made  a  part  of  the  record  bj  bill  of  exception  or  cnder  of  oonrt 
can  not  be  oonaidered  on  appeal,    p.  ISS. 

SiiCB.— fTatorr.— Queetions  not  diaonased  are  waived,    p.  ttS. 

&axa.—WarTa^.— Breach.  ~  Pleading. —ka  answer  to  a  complaint 
in  an  action  on  a  promissory  note  given  for  the  pnrohaae  money 
ef  a  windmill  alleged  that  plafntifFs  expressly  repceeented  the 
windibill  to  be  of  each  a  qnality,  oharaoter,  and  capacity  that 
nndei  the  force  of  a  moderate  wind  it  would  grind  from  twenty 
to  thirty  bnshels  of  grain  per  honr,  and  nnder  a  very  light  wind 
would  pomp  an  atnindanoe  of  water ;  that  defendant  was  ignontnt 
in  reepeot  to  its  qualities  and  merits  and  believed  the  representa- 
tions to  be  true,  and  was  indnced  thereby  to  pnrohase  the  same; 
that  it  was  not  of  the  quality,  character,  or  oapaoity  as  represented, 
and  neither  performed,  nor  was  it  capable  of  performing,  tbewc^ 
which  plaintiffs  represented  it  wonld  do;  that  it  was  worthlees 
for  any  of  the  purposes  for  which  it  was  sold,  and  wholly  worth- 
less to  defendant  for  any  pnrpose;  that  defendant  repeatedly 
notified  plaintiffs  of  its  worthless  condition  and  fiulnre  to  operate 
and  requested  them  to  lemore  it  fnua  his  premises,  and  still  offers 
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to  permit  them  to  remove  it  from  his  premiaes.  Held,  that  the 
Answer  pleaded  a  warranty  of  the  property  sold,  and  a  bi«aoh 
thereof,  and  states  facts  Hoffloidnt  to  bar  the  aotion  oa  the  note. 
pp.  StB-tSX. 

From  DeKalb  Circuit  Court;  E.  D.  ffartman,  Judge. 

Action  hj  Kirk  A.  Smith  and  others  agvinst  Reuben 
A.  Borden  on  a  promiseory  note.  From  a  jadgment  for 
defendant,  plaiotifiB  appeal.  Transferred  from  Appellate 
Court,  under  §1387u  Burns  1901.    Affirmed. 

WUlit  Rhoads,  for  appellants. 

R.  W.  McBride,  C.  S.  Denny  and  J.  W.  Baxter,  for  ap- 
pellee. 

JoBDAi?,  J. — Action  by  appellants  to  recover  of  appellee 
on  a  promissory  note  executed  by  him  for  the  sum  of  $240. 
Answer  in  four  paragraphs.  Reply  thereto.  On  the  issues 
joined  there  was  a  trial  by  jury,  and  a  verdict  returned  in 
favor  of  the  defendant — appellee  herein — and  over  llie 
plaintiffs'  motion  for  a  new  trial  judgment  wad  rendered 
that  the  defendant  recover  costs  of  the  plaintiffs,  and  the 
latter  were  awarded,  by  the  judgment,  a  return  of  the  prop- 
erty sold  by  them  to  the  defendant. 

Appellants  rely  for  a  reversal  on  the  asaignmente  that 
the  court  erred:  (1)  In  overruling  their  demurrer  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer,  the 
latter  paragraph  being  in  the  nature  of  a  counterclaim; 
(2)  in  denying  their  moticm  to  strike  oat  and  reject  said 
third  paragraph. 

While  the  record  discloses  that  appellants  demurred 
separately  and  severally,  for  insufficiency  of  facts,  to  each 
of  these  paragraphs  of  answer,  nevertheless  it  discloses 
only  that  the  demurrer  was  overruled  as  to  the  second  and 
fourth,  but  is  entirely  silent  in  respect  to  the  ruling  thereon 
in  regard  to  the  third  paragraph ;  hence  we  are  not  apprised 
as  to  the  ruling  thereon  in  respect  to  said  paragraph. 
Under  the  circumstances,  thwefore,  there  is  no  ruling  or 
decieion  of  the  lower  court  upon  which  af^llants  caa 
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properly  predicate  their  second  assignmeiit  of  error,  and  it 
must  follow  that  the  questions  which  they  se^  to  present 
for  our  consideration  under  that  aeaignment  can  not  he 
eoneidered. 

The  alleged  error  of  the  court  in  denying  the  motion 
to  strike  out  and  reject  the  third  peragraj^  of  the 
anewer  must  be  diamiaaed,  without  consideration,  for  two 
resson^s:  (1)  The  motion  has  not  been  made  a  part  of  the 
record,  by  a  bill  of  exceptions,  or  by  order  of  court;  (3) 
coonsel  for  appellants  have  virtually  failed  to  present  any 
argument  to  establish  the  fact  that  in  denying  the  motion 
file  court  committed  an  error. 

The  first  paragraph  of  the  answer  admits  the  execution 
of  die  note  in  suit,  but  alleges  that  it  was  ^ecuted  by  the 
defendant  without  any  consideration  whatever.  The 
second  also  admits  its  execution,  but  avers  that  it  was  ex- 
ecated  for  no  other  or  different  consideration  than  the  pur- 
diase  price  of  a  wind-wheel,  and  the  attachments  thereto, 
sold  by  the  plaintiffs  to  the  defendant  for  the  particular 
purpose  of  furnishing  power  to  pump  water  and  to  grind 
■  grain  for  domestic  use,  in  order  to  supply  the  stock  on 
defendant's  farm  with  food  and  water.  It  is  shown  that 
fte  plaintiff  at  the  time  th^  sold  said  wheel  to  the  defend- 
ant represented  and  stated  to  him  that  the  wheel,  t(^ether 
with  the  attachments  connected  therewith  and  belonging 
thereto,  was  in  perfect  condition  for  the  purposes  for  which 
it  was  sold,  and  was  especially  adapted  to  perform  'such 
work;  that  the  wheel  and  its  attachments,  when  put  up 
and  connected  together,  would  constituto  a  first-class  and 
complete  machine  to  grind  grain  and  pump  water  suffi- 
cient to  supply  water  and  food  for  stock;  that  it  was  a 
machine  of  such  quality  and  character  that  under  the  force . 
of  a  moderate  wind  it  was  capable  of  furnishing  power  to 
grind  from  Cwenly  to  thirty  bushels  of  grain  for  stock  food 
ea<di  and  every  hour  it  was  operated ;  that  with  a  very  light 
wind  in  a  short  time  the  madiine  could  and  would  pump 
Vol.  160—16 
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an  abundance  of  water,  sufficient  for  all  of  tiie  needs  of  the 
defendant,  and  that  it  waa  a  firstHjlass  machine  for  tha 
aforesaid  uses  and  purposes.  It  is  further  shown  that  the 
defendant,  at  the  time  he  purchased  the  wheel  or  machine 
of  the  plaintiffs,  was  ignorant  of  the  character  or  nature  of 
such  machines,  and  especially  was  he  ignorant  of  the  merits 
and  qualities  of  the  one  in  question.  He  believed  the  afore- 
said representations  and  statements  made  by  the  plaintiffs 
in  regard  to  this  machine,  and  relied  upon  them  as  true, 
and  was  thereby  induced  to  purchase  said  wheel  or  machine 
from  plaintiffs,  and  permit  them  to  deliver  it  to  him,  and 
to  execute  the  note  in  suit  for  $240,  the  purchase  price 
thereof.  Facts  are  alleged  which  go  to  negative  the  repre- 
sentations and  statements  as  made  by  the  plaintiffs  in 
respect  to  the  wheel,  and  it  is  disclosed  that  when  the  mar 
chine  was  put  in  operation  it  did  not  conform  to  or  satisfy 
the  aforesaid  representations  and  statements  made  by  the 
plaintiffs  in  regard  thereto ;  that  it  was  not  first-clasa  and 
complete  for  any  of  the  aforesaid  purposes  for  which  it  waa 
sold  to  the  defendant.  After  the  plaintiffs  had  placed  or 
erected  it  on  defendant's  premises,  it  failed  to  operate  so  as 
to  pump  water  for  stock  or  for  any  other  purpose.  Under 
the  force  of  a  very  hard  and  strong  wind  it  pumped  only  a 
very  small  stream  or  quantity  of  water,  not  sufficient  to 
furnish  the  defendant's  stock  with  water;  that  under  the 
force  of  a  moderate  wind  it  failed  to  grind  twenty  to  thirty 
bushels  of  grain  per  hour,  as  the  plaintiffs  had  stated  and 
represented  it  would,  hut  required  the  force  of  a  very  high 
and  strong  wind  to  enable  it  to  grind  from  one  to  two  bush- 
els of  grain  per  hour.  It  is  averred  that  the  machine  is 
wholly  worthless  for  any  of  the  aforesaid  purposes  for 
which  it  was  sold  to  the  defendant,  and  that  it  is  utterly 
worthless  to  him  for  any  purpose,  and  that  he  has  fre- 
quently notified  the  plaintiffs  of  its  worthless  character 
and  condition.  On  several  different  occasions  plaintiffs 
eent  their  agents  and  employes  to  repair  or  adjust  the  wheel 
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in  order  to  make  it  perform  the  work  which  they  had  repre- 
Bented  and  stated  to  defendant  it  wonld  perform,  but  each 
time  they  wholly  failed  to  make  the  machine  do  the  work 
which  they  had  represented  it  would  perform,  and  each 
time  left  it  with  the  defendant  in  a  worthless  condition. 
Thereupon  the  defendant  notified  plaintiffs  to  take,  detach, 
and  remove  said  wheel,  together  with  all  of  its  attachments, 
from  hia  premises,  and  in  the  pleading  in  question  he  con- 
tinues to  make  the  offer  to  return  the  machine  to  the  plain- 
tifFs,  and  requests  that  they  take  possession  thereof  and 
remove  it  from  his  premises.  Wherefore  it  is  averred  that 
the  consideration  of  the  note  in  suit  has  failed,  and  he  prays 
judgment  for  costs. 

Counsel  for  appellants  contend  that  the  facts,  as  averred 
in  this  paragrai^,  are  neither  sufficient  to  establish  a  war- 
ranty nor  such  a  breach  thereof  as  show  an  entire  failure  of 
the  consideration  of  the  note  in  suit.  It  is  claimed  that  the 
■answer  is  neither  sufBcient  to  defeat  a  recovery  on  the  note, 
upon  the  groimd  that  there  was  a  warranty  of  the  machine 
in  question,  nor  upon  the  ground  of  fraud  in  the  sale 
thereof  In  the  latter  contention — that  the  paragraph  is 
not  sufficient  on  the  grounds  of  fraud — ^we  fully  concur. 
If  it  can  be  upheld  on  demurrer  it  must  be  for  the  reason 
that  under  its  averments  an  express  warranty  of  the  prop- 
erty and  a  breach  thereof  are  shown.  Inasmuch  as  the  par- 
agraph is  pleaded  in  bar  of  the  entire  cause  of  action,  the 
facta  therein  set  up  or  averred  must  be  such  as  show  or 
establish  an  entire  failure  of  the  consideration  for  which 
the  note  was  executed ;  otherwise  the  pleading  must  be  held 
had  on  demurrer.  The  paragraph  in  dispute  is  by  no  means 
a  model  pleading,  nor  can  it  be  said  to  have  been  drafted 
in  an  orderly  method,  and  possibly  it  would  be  subject,  at 
least,  to  a  motion  to  make  some  of  its  averments  more  spe- 
cific and  certain,  for  to  an  extent  they  may  he  said  to  be 
vague  and  uncertain,  but  not  to  such  a  degree  as  to  render 
it  bad  on  demurrer. 
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Under  the  provisitHis  of  our  civil  code,  the  rule  ia  well 
settled  that  a  court  in  construing  a  pleading  is  not  required 
to  construe  H  most  strongly  against  the  pleader,  but,  in 
order  to  promote  substantial  justice  between  the  parties,  a 
liberal  construction  will  be  given.  In  determining  the 
sufficiency  of  a  pleading,  we  must  consider  it  in  regard  to 
its  general  scope  and  as  an  entirety.  §379  Bums  1901, 
§376  Homer  1901 ;  Stone  v.  StaU,  ex  rel,  75  Ind.  236 ; 
DichenskeeiB  v.  Kaufman,  38  Ind.  251;  Dale  v.  Thomas, 
67  Ind.  570;  4  Ency.  PI.  &  Pr.,  746-749. 

Under  the  facts  outlined  in  the  paragraph  in  contro- 
versy it  may  be  said  to  proceed  fairly  upon  the  theory  that 
there  was  an  express  warranty  upon  the  part  of  the  plain- 
tiffs in  respect  to  the  wind-wheel  or  machine  which  they  sold 
to  the  defendant,  and  such  a  breach  thereof  as  breaks  down 
or  defeats  the  plaintiffs'  rij^t  of  recovery,  upon  the  ground 
that  the  consideration  of  the  note  is  shovra  to  have  wholly 
failed.  While  it  is  true  that  (he  term  'Varrant"  is  not- 
shown  to  have  been  employed  by  the  plaintiffs  in  regard  to 
the  machine,  nevertheless  the  representations  and  state- 
ments which  they  are  shown  to  have  made  in  respect 
thereto  are,  in  our  opinion,  sufficient  to  constitute  an  ex- 
press warranty.  While  the  word  "warrant,"  especially 
where  the  contract  of  sale  of  the  chattel  is  reduced  to  writ- 
ing, is  moat  generally  and  appropriately  used,  still  the  term 
is  not  absolutely  necessary  to  express  a  warranty  by  the 
seller,  for  the  rule  is  well  settled  that  in  sales  of  personal 
property  no  particular  form  of  words  is  essential  to  estab- 
lish or  constitute  a  warranty.  Any  positive  representation, 
assertion,  or  affirmation,  made  by  the  seller  during  the 
pendency  of  the  negotiations  for  the  sale,  not  the  mere 
expression  of  an  opinion  or  belief,  which  fairly  expresses 
the  intention  of  the  seller  to  warrant  the  article  or  property 
sold  to  be  what  it  is  represented,  will  constitute  an  express 
warranty.    Jones  v.  Quick,  28  Ind.  125 ;  Bowman  v.  Clem- 
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mer,  50  Ind.  10;  Conant  v.  National  State  Bank,  etc.,  121 
Ind.823;28  Am.&Eiig.  Ency.  Law,  747,.748. 

At  the  time  of  the  sale  of  the  wind-'wlieel  the  plaintiffa 
are  shown  to  have  represented  and  stated  to  the  defendant 
that  it  was  a  firat-tlass  machine,  and  in  perfect  condition, 
and  eepeciallj'  adapted  or  capable  of  performing  the  work 
for  which  it  was  sold,  and  for  which  the  defendant  in- 
tended to  use  it  They  expressly  represented  it  to  be  of 
Buch  a  quality,  diaracter,  and  cajwcity  that  nnder  the  force 
of  a  moderate  wind  it  would  grind  from 'twenty  to  thirty 
buflhele  of  grain  per  hour,  and  under  a  very  li^t  wind  it 
wonld  pump  an  abundance  of  water.  Defendant,  as  it 
appears,  was  ignorant  in  respect  to  its  qualities  and  merits 
aod  believed  the  Tepresentations  and  statements  made  by 
the  plaintiffs  in  regard  thereto  to  he  true,  and  relied  thereon, 
and  was  thereby  induced  to  purchase  the  wheel,  and  permit 
the  plaintifFs  to  deliver  and  place  it  on  his  premises  for 
operation.  Facts  are  alleged  which  show  that  it  was  not 
of  the  quality,  character,  and  capacity  as  represented ;  that 
it  neither  performed  nor  was  it  capable  of  performing  the 
work  which  the  plaintiffs  represented  and  assured  the  de- 
fendant it  would  do.  It  is  averred  that  in  fact  the  machine 
is  -worthless  for  any  of  the  purposes  for  which  it  was  sold, 
and  utterly  worthless  to  the  defendant  for  any  purposa 
He,  as  shown,  repeatedly  notified  plaintiffs  of  its  worthless 
condition  and  failure  to  operate,  and  after  several  vain 
attemptfl  on  their  part  to  repair  and  adjust  it,  and  tbereby 
make  it  perform  the  work  as  they  represented  it  would, 
they  finally  abandoned  it,  and  left  it  in  its  useless  or  worth- 
leas  condition  on  defendant's  premises.  It  appears  that  he 
offered  to  return  the  machine  to  plaintiffs,  or  rather  notified 
and  requested  them  to  remove  it  from  his  premises,  and 
in  the  answer  in  question  he  still  offers  to  permit  them  to 
remove  and  take  it  away,  and  especially  requests  that  they 
do  go.    Under  and  in  pursuance  of  his  said  offer  it  appears 
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that  the  court  has  bo  molded  its  judgment  aa  to  award  a 
zeturn  thereof  to  the  plaintiffs.  The  representationa  and 
statements  made  by  them  in  regard  to  the  wheel  were  posi- 
tive and  unequivocal  affirmations  in  regard  to  its  class, 
qualities,  character,  and  capacity,  and  they  may  certainly 
he  said  fairly  to  express  an  intention  on  their  part  to  war^ 
rant  the  machine  to  be  and  to  perform  what  they  repre- 
sented. 

As  shown,  the  defendant  relied  upon  the  representations 
and  statements  in  question,  and  was  induced  to  purdiaae 
the  wheel  and  execute  the  note  for  the  purchase  price  there- 
of. When  tested  by  the  rule  to  which  we  have  hereinbefore 
rerferred,  the  positive  representations  and  statements  as 
made  by  the  plaintiffs  in  respect  to  this  wheel  or  machine 
must  be  regarded  and  held  as  constituting  an  express  war- 
ranty. Therefore,  under  the  facts,  a  warranty  of  the  prop- 
erty is  established,  and  a  breach  or  a  failure  thereof  ia 
shown.  Further  averments  reveal  the  fact  that  the  failure 
of  the  machine  to  operate  or  perform  the  work  as  it  was 
warranted  to  do  renders  it  utterly  worthless  for  any  purpose 
or  work  for  which  it  was  sold  to  the  defendant,  and  that  it 
is  worthless,  or  of  no  value  to  him  for  any  purpose  what- 
ever. It  is  disclosed  that  he  frequently  offered  to  return 
the  machine,  or,  in  other  words,  requested  the  plaintiffs 
to  take  possession  thereof,  and  to  remove  it  from  hia  prem- 
ises, and  this  offer  and  request  he  continues  to  make  in  his 
answer.  When  all  the  facts  averred  in  the  pleading  in  con- 
troversy are  eonaidered  as  an  entirety,  they  may  be  said  to 
show  or  establish  a  total  failure  of  the  consideration  for 
which  the  note  in  suit  waa  executed.  Certainly,  under  the 
circumstances,  the  plaintiffs  have  no  grounds  for  claiming 
that  the  machine  did  not  have  a  fair  and  proper  test  or 
trial,  in  order  that  it  might  be  determined  whether  it  satis- 
fied  or  conformed  to  their  warranty ;  for,  as  shown,  they 
themselves  made  aeveral  vain  or  unsuccessful  attempts  to 
make  it  operate  or  perform  the  work,  in  order  to  comply 
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with  tteir  warranty.  Under  the  facte  or  cinminstances, 
upon  no  principle  of  law  or  equity  would  the  plaintiffs 
be  entitled  to  anything  more  than  the  reasonable  value  of 
the  machine  in  the  condition  in  which  it  is  shown  to  be, 
or,  in  lieu  thereof,  a  return,  or  an  offer  to  return  it,  upon 
the  part  of  the  defendant.  This  tiie  defendant  offered  to 
do,  and  their  right  to  have  the  machine,  under  the  circum- 
rtsnces,  the  court  awarded.  Certainly,  then,  they  are  not 
in  a  position  to  complain.  In  a  legal  sense  it  may  be  said 
that  the  facts  alleged  establish  that  the  defendant  has  been 
damaged  at  least  to  the  amount  of  the  purchase  price  of 
the  machine  expressed  in  or  represented  by  the  note  in  suit. 
TTierefore  the  answer  in  question  must  be  considered  as 
sufficient  wholly  to  bar  or  defeat  any  recovery  against  the 
defendant  by  plaintiffs  on  their  alleged  cause  of  action. 
McCormick,  etc.,  Co.  v.  Gray,  100  Ind.  285 ;  Dill  v.  O'Fer- 
reU,  45  Ind.  268 ;  Booker  v.  Qoldsborougk,  44  Ind.  490 ; 
Kem  V.  Saul,  14  Ind.  App.  72 ;  Wynn  v.  Hiday.  2  Blackf. 
123 ;  Howard  v.  Cadwalader,  5  Blackf.  225 ;  Olaaa  v. 
Murphy,  4  Ind.  App.  ^0. 

The  warranty  in  dispute  appears  to  have  extended  gener- 
ally to  the  class,  quality,  capacity,  and  character  of  the 
machine,  and  facts  are  disclosed  which  fully  show  that  the 
warranty  was  broken,  or  had  failed.  It  is  true  that  a  breach 
or  failure  of  a  warranty  as  stated  must  be  coextensive 
therewith,  but,  where  the  warranty  is-  general  in  its  charac- 
ter or  nature,  the  breach  or  failure  may  be  shown  by  a 
general  n^ation  of  such  warranty.  Leeper  v.  Shawman, 
12  Ind.  463 ;  Brower  v.  Nellis.  6  Ind.  Appi  323 ;  Johnston 
Harvester  Co.  v.  Bartley,  81  Ind.  406. 

It  may  be  conceded  in  this  case  that  were  it  not  for  the 
offer  to  return  the  machine  to  the  plaintiffs,  which  Ae 
facts  show  that  the  defendant  made,  and  which  he  contin- 
nea  to  make  in  his  answer  in  question,  the  latter  would  be 
bad  on  demurrer,  as  the  averments  therein  that  the  wheel 
Js  utterly  worthless  for  any  of  the  purposes  for  which  it  was 
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pCTchssed,  and  is  worthleas  or  of  no  value  for  any  porpose 
to  the  defendant,  would  not  excuse  hia  failure  to  return  or 
offer  to  return  the  property  to  the  plaintiffa,  and  under  the 
drcumsUneee  the  answer  would  not  be  sufScient  as  a  de- 
fense of  'a  total  failure  of  the  consideration  of  the  note  in 
suit  Lafayette,  etc..  Works  v.  PhUlips,  47  Ind.  259. 
But  when  ike  defendant's  offer  to  return  the  property  or 
machine,  as  shown,  is  considered  along  witfi  the  other  facts 
allied  in  the  pleading,  the  latter  is  sufficient  to  show  a 
total  failure  of  the  consideration  for  which  the  note-  was 
executed.  Wynn  v.  Hiday,  supra;  Howard  v.  Cadwalader, 
supra. 

The  fourth  paragraj^  of  the  answer,  to  which  a  destmr- 
rer  was  also  overruled,  is  substantially  the  same  as  the  sec- 
ond, except  that  the  facts  therein  are  more  fully  all^;ed 
or  set  forth  than  they  are  in  the  second  paragraj^ 

We  conclude  that  each  of  the  par^raphs  of  the  ansvfer 
in  question  is  sufficient,  and  the  demurrer  thereto  was 
properly  overruled.    Judgment  affirmed. 


Falheb  Steel  &  Iron  Company  v.  The  Heat. 
Light  &  Power  Company. 

[No.  20,031.  Filed  March  12,  1903.  ] 
EQurn'. — BeformatUm,  of  Contract. — Where  in  &n  action  on  a  oontraot 
for  KU  delirered,  the  plaintiff  Eooght  eqnitable  relief  bj  invoking 
the  aid  of  tb«  oonit  in  ooneoting  and  perfecting  the  writt^i  evi- 
dence of  the  contract,  the  whole  case  became  one  of  equitable 
cognizance  and  it  waa  proper  for  the  oonrt  to  award  whatever 
relief  the  plaintiff  proved  himself  entitled  to.  pp.  gS7,  S38, 
OoitTR^OT. — Finding. — Judgment. — la  an  action  to  recover  tar  gas 
tamlshed,  the  contract  provided  that  defendant  sbonld  pay  SSO 
per  day  until  meten  were  installed,  and  thereafter  Bevea  oenta 
per  thousand  feet.  It  alao  provided  that  if  the  reading  of  the 
matera  showed  the  valae  of  the  gaa  to  be  moro  than  930  per  day 
tiie  defendant  should  pa;  the  difference,  and  if  lew  than  930  per 
day,  the  plaintiff  should  credit  defendant  for  the  ezoesaive  pig- 
ment. The  complaint  alleged  that  it  was  the  Intention  and  agree- 
ment of  the  parties  that  plaintiff  was  only  to  sapply  gas  to  tiaee 
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paddling  fuznaoes,  but  bf  mistake  of  the  BcriToner  gnoh  proTiaicoi 
W  cmiitted  and  defendant  took  gas  for  three  additional  fomaoee 
ij  secretly  opening  a  stopoook  and  therein  Bnpplled  six  fomaoes 
Instead  of  three,  aitd  olaimed  for  gas  Tiaed  in  the  three  other 
fnmacee  an  additional  sun  of  930  per  day,  and  as  no  meters  were 
used  plaintiff  was  unable  to  state  the  nomber  of  feet  of  gas  oon- 
■omed.  The  oonrt  found  that  defendant  used  19,787,000  cnbio 
feet  of  gas  worth  seven  cents  per  thousand  feet  and  rendered 
judgment  aooordingly,  without  any  finding  that  defendant  used 
any  gas  not  embraced  within  this  oontraot.  Held,  that  the  find- 
ing by  the  court  of  the  quantity  of  gas  used,  and  its  value,  was 
not  within  the  Issues,  and  the  judgment  was  enoneons  and  ex- 
oesai'rau    pp.  eS8-t40. 

From  Delaware  Circuit  Conrt;  J.  G.  Leffier,  Judge. 

Action  by  the  Heat,  Light  &  Power  Company  against 
the  Palmer  Steel  k  Iron  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Transferred  from  Ap< 
pellate  Court,  under  §1337u  Buma  1901.    Bevtraed. 

SoUin  Warner  and  A.  W.  Brady,  for  appellant. 

Ihnpta;  Ball  ^  Tempter,  for  appellee. 

Hadley,  C.  J. — Suit  by  ai)pellee  to  recover  on  acooimt 
for  natural  gas  acid  and  delivered  to  appellant  on  a  written 
contract.  The  written  contract  relied  upon  is  in  theso 
words ;  "Agreement  made  and  concluded  August  7,  1899, 
by  and  between  the  Heat,  Light  &  Power  Company  of  first 
part,  and  ^e  Palmer  8t«el  &  Iron  Company  of  seoond 
part,  all  of  Muncie,  Indiana,  witnesseth :  That  for  and  in 
consideration  of  the  payments  and  rentals  to  he  paid  by  the 
second  part,  as  hereinafter  mentioned,  and  in  the  time  and 
manner  hereinafter  stated,  the  first  part  a;^rees  to  allow 
second  part  to  make  counectiops   to  first  part's  hi^-pree- 

Bure  city  lines  at  the  comer  of  Willard  and streets, 

and  use  gas  therefrom  for  heating,  lifting,  and  manuf ac- 
toring  purposes  in  the  second  part's  iron  mill  located  at 

street  in  the  southeastern  part  of  the  city,  at  the 

rate  of  seven  cents  per  thousand  feet  discharge  from 
first  part's  line  where  said  connections  are  made,  viz., 
at  Willard  and streets ;  the  gas  to  be  used  by  meter 
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measurements,  both  parties  being  allowed  to  read  the  meter, 
and  the  second  party  also  to  pay  a  rental  per  month  based 
as  foUowB:  $2  per  month  to  be  paid  to  first  part  for  l^e 
nee  of  meter  or  met«rB,  tiz.,  at  the  rate  of  $2  per  month  for 
each  $50  invested  in  said  meter  or  meters,  the  second  part, 
however,  having  the  privilege  to  purchase  meters  and  use 
the  same,  and  thus  avoid  payment  of  the  rental  above  men- 
tioned ;  but  the  first  part  shall  at  all  times  have  the  privi- 
l^e  of  testing  such  meters  as  may  be  furnished  by  second 
part,  and  receive  pay  therefor  at  the  said  above  rate  per 
thousand  feet  for  the  corrected  measurement  as  made  by 
first  part  And  it  is  further  agreed  by  the  parties  that 
until  such  time  as  the  said  meters  are  procured  and  set  for 
the  measurement  of  said  gas  the  said  second  party  shall  pay 
semimonthly  for  the  gas  nsed,  $30  per  day,  payable  on  the 
16th  of  the  month  in  which  the  gas  is  used,  and  for  the  last 
half  of  the  raonUi  between  the  Ist  and  the  5th  of  the  fol- 
lowing month,  with  the  further  understanding  that  after 
the  meters  have  been  set,  if  the  reading  of  the  same  show 
the  value  of  gas  to  be  more  than  the  said  $30  per  day  then 
the  second  part  shall  at  once  pay  for  the  difference  from 
the  time  the  gas  was  first  turned  into,  the  mill  up  to  the 
date  of  setting  said  meters,  and  if,  on  the  other  hand,  the 
payment  of  the  said  $30  per  day  by  the  reading  of  the 
meters  would  show  the  amount  so  paid  to  be  in  .excess  of 
that  due  the  first  part,  then  the  first  part  shall  allow  sec- 
ond part  a  credit  for  said  excessive  payment.  This  arrange- 
ment to  be  in  force  and  effect  so  long  as  the  first  part 
desiroB  to  furnish  the  gas,  not  to  exceed  November  1,  1899, 
but  that  no  liability  on  the  part  of  the  first  part  in  case  of 
shortage  of  gas  by  leakage  of  lines  or  otherwise.  And  sec- 
ond par^  can  terminate  this  agreement  at  any  time  by  the 
payment  of  all  rentals  and  gas  used  up  to  date,  they  giving 
notice  and  having  gas  turned  off.  In  witness,"  etc 
'(Signed)  "Heat,  Light  &  Power  Company,  by  H.  C.  Zeig- 
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W,  P.  Palmer  Steel  &  Iron  Company,  by  J.  D.  Brigp, 
V.  P." 

It  is  alleged  in  the  complaint  that  it  was  the  intention 
aad  agreement  of  the  parties  to  the  contract  that  the  plain- 
tiff the  Heat,  Light  &  Power  Company  was  to,  and  did, 
obligate  itself  to  supply  gas  to  three  pnddling  furnaces 
located  on  the  north  side  of  the  defendant's  mill,  and  no 
others,  but  by  mutual  mistake  of  the  parties  and  the  seriv- 
ener  who  wrote  the  contract,  a  provision  that  gas  should  be 
famished  only  to  said  three  north  furnaces  was,  by  mistake 
and  madvertence,  wholly  omitted  ,from  the  contract  as 
written,  and  the  writing  was  accepted  and  signed  by  the 
parties  as  expressing  the  contract,  believing  that  said  provi- 
sion was  incorporated  therein ;  that  the  plaintiff  did  attach 
the  defendant's  system  of  mill  pipes  with  the  plaintifPs 
high-pressure  gas-main,  so  that  gas  could  be  supplied  to 
said  three  north  furnaces ;  that  the  defendant  had  three 
puddling  furnaces  located  on  the  east  side  of  its  mill  build- 
ing, which  were  also  connected  with  its  system  of  gas-pipes 
about  said  mill,  and  when  gas  flowed  into  the  mill  pipes 
the  only  way  to  exclude  it  from  said  three  east  furnaces 
was  by  closing  a  stopcock  set  in  one  of  the  pipes,  anfi  which 
said  stopcock,  under  said  contract,  was  to  be  closed  and 
kept  closed  during  the  continuance  of  the  contract;  that  on 

flie day  of  August,  1899,  the  plaintiff  turned  gas  into 

the  mill  pipes,  and  the  said  stopcock  was  secretly  opened, 
and  the  gas  flowed  to,  and  supplied,  said  three  east  fumaees 
»6  well  as  the  three  north  furnaces,  thereby  supplying  six 
of  the  defendant's  furnaces,  instead  of  three  as  provided 
ty  the  contract,  for  forty-three  days  in  August  and  Sep- 
tember, 1899 ;  that  under  the  contract  the  plaintiff  was  to 
receive  130  for  each  and  every  day  gas  was  furnished  to 
said  three  north  furnaces,  and  the  gas  so  obtained  by  the 
defendant  for  use  in  said  three  east  furnaces  was  reason- 
ably worth  $20  per  day  for  each  day  so  used  (a  bill  of 
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particulars  tbereof  is  filed,  marked  A),  and  that  none  of 
the  gae  bo  furnished  the  defendant,  and  UBed  by  it,  'was 
measured  by  meter,  and  no  gas-meter  was  furnished  or 
used  in  or  about  the  measuring  of  eaid  gae,  and  the  plaintiff 
is  wholly  unable  to  state  the  number  of  feet  of  gas  furnished 
the  defendant  as  aforesaid ;  and  that  there  is  a  balaDce  due 
and  unpaid  on  said  account  of  $1,355.  Prayer  for  refor- 
mation of  the  contract,  and  judgment  for  $1,500. 

Exhibit  A  sets  forth  in  detail  the  account  sued  on,  and 
contains  an  item  of  $9.95  for  making  the  connection  be- 
tween the  defendant's  mill  pipes,  and  the  plaintiff's  gas- 
main,  and  forty-three  per  diem  items,  stated  thus: 

August  8.    To  gas  for  on©  day  for  three 
furnaces  on  nortli  side  of  mill  as  per 

contract     $30.00 

To  gas  taken  to  east  side  of  mill. . . .  $20.00 

$50.00 

August  10.      To  gas  for  one  day  for 

three  furnaces  in  north  side  of  mill 

as  per  contract $30.00 

To  gas  taken  to  east  side  of  mill. . . .   $20.00 

$50.00 

Etc,  etc.,  making  total  of .* $2,154 .  95 

Credited  by  payments $799 .  95 

Leaving  the  balance  due  and  unpaid $1,355 .  00 

The  defendant  answered  by  a  general  denial  and  pay- 
ment. Trial  by  the  court.  Special  finding,  conclusions  of 
law,  and  judgment  in  favor  of  the  plaintiff  for  $591.59. 

The  sufficiency  of  the  complaint,  the  action  of  the  court 
in  overruling  appellant's  motion  for  a  new  trial,  in  over- 
ruling its  exceptions  to  the  conclusions  of  law,  and  in 
overruling  its  motion  in  arrest  of  judgment,  are  properly 
assigned  as  error. 

The  aubstance  of  the  special  finding  is  as  follows :  The 
plaintiff  is  an  Indiana,  and  defendant  an  Illinois,  cor- 
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poratioD ;  the  latter  having  an  office  and  an  iron  mill  in  the 
city  of  Muncie,  Indiana ;  in  August,  1899,  the  plaintiff  and 
defendant  entered  into  and  executed  the  written  contract 
aet  out  at  the  he^nning  of  this  opinion;  the  defendant 
made  connection  with  the  plaintiff's  gas  line  referred  to  in 
said  contract,  and  on  the  7th  day  of  August,  1899,  h^an 
to  take  and  nae  gas  from-  such  line  for  heating,  lifting, 
and  manufactnring  pnrposes  at  its  iron  mill,  and  continued 
from  the  last  preceding  date  until  the  19th  day  of  Septem- 
her,  1899,  to  use,  at  said  mill,  natural  gas,  intermittingly 
from  said  line  for  aaid  purposes;  during  the  period  the 
defendant  used  gas  for  all  or  parts  of  thirty-two  days,  and 
during  these  thirty-two  days  gas  was  humed  l^.  the  defend- 
ant about  532  hours,  and  the  defendant  used  and  con- 
sumed during  the  time  aforesaid  19,737,000  cntic  feet  of 
gas,  worth  seven  cente  per  thousand  cubic  feet — $1,381; 
the  plaintiff  performed  labor  for  the  defendant,  in  mafcing 
connections  with  the  defendant's  gas-main,  worth  $9.95; 
the  defendant  before  the  commencement  of  this  snit  paid 
the  plaintiff  for  gas  furnished  under  said  contract  $799.95. 
From  which  facts  the  court  states  as  its  conclusions  of  law: 
(1)  That  the  plaintiff  ought  to  recover  $591.69 ;  (2)  that 
the  plaintiff  is  not  entitled  to  a  reformation  of  said  con- 
tract; (3)  that  the  conrt  should  render  judgment  for  thei 
above  sum  against  the  defendant. 

The  first  assignment  is  not  well  taken.  Appellant  sub- 
mits that  the  complaint,  being  a  suit  for  specific  equitable 
relief,  is  not  sufficient  to  sustain  a  money  judgment  founded 
upon  facts  cognizable  only  by  a  court  of  law.  We  per- 
ceive no  infirmity  in  the  complaint  This  is  a  suit  to  re- 
cover the  price  of  property  sold  and  delivered  under  a  con- 
tract in  writing.  The  ultimate  relief  aonght  is  exclusively 
pecuniary,  bat  it  ie  made  to  appear  that  such  relief  can 
not  be  adequately  administered  without  a  reformation  of 
the  writing  in  such  way  as  to  make  it  speak  the  truth  with 
respect  to  the  contract  that  was  actually  made.    The  aoUcm 
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arises  out  of  contract,  and  the  equitable  relief  sought  by 
inToking  the  court's  aid  in  correcting  and  perfecting  the 
written  evidence  of  the  contract  is  but  an  incident  to  the 
main  action,  and  brings  the  case  within  the  provisionB  of 
§281  Burns  l&Ol,  which  aathorizes  a  plaintifF  in  all  sach 
actions  to  "join  such  other  matters  in  his  complaint  as  maj 
be  necessary  to  a  complete  remedy."  Under  the  averments 
of  the  complaint,  the  prior  or  contemporaneous  reforma- 
tion of  the  controlling  contract  was  essential  to  a  complete 
remedy,  and,  its  consideration  being  exclusively  of  equit- 
able cognizance,  the  effect  was  ^  draw  the  whole  case  into 
equity,  which  court  became  competent  to  award  whatever 
relief  the  plaintiff  proved  himself  entitled  to,  even  thou^ 
it  proved  to  be  but  a  money  judgment  Towtis  v.  Smiik, 
115  Ind.  480;  Field  v.  Brown,  146  Ind.  293;  Bowen  v. 
State,  ex  ret,  121  Ind.  235. 

A  more  serious  question  arises  upon  the  overruling  of 
the  motion  for  a  new  trial  Appellant  insists  that  the  com- 
plaint ia  drawn  and  that  the  trial  proceeded  on  the  theory 
that  api>enant  was  liable  for  gas  at  a  per  diem  rate  of  $30 
for  the  three  north  furnaces,  and  a  quanium  vahhat  for 
the  east  furnaces,  and  that,  under  the  theory  adopted,  the 
special  finding  that  19,737,000  feet  of  gas,  worth  seven 
cents  per  1,000,  was  furnished  the  defendant,  was  un- 
authorized and  ineffectual,  and  that  the  assessment  of  the 
amount  of  damages  was  tocf  large.  The  contract  stipulates 
that  payment  for  the  gas  shall  be  at  the  rate  of  $30  per 
day  until  a  meter  is  furnished  by  one  party  or  the  other. 
The  complaint  alleges  that  no  meter  was  at  any  time  fur- 
nished by  either  party,  and,  therefore,  under  the  contract, 
the  plaintiff  was  to  receive  $30  for  each  and  every  day 
gas  was  furnished  to  said  three  north  furnaces,  and  the  gaa 
BO  obtained  by  the  defendant  and  used  in  said  east  furnaces 
was  reasonably  worth  $20  per  day.  The  bill  of  particulars 
accompanying  the  complaint  sets  forth  the  claim,  exclusive- 
ly, except  one  small  item  for  making  the  connection,  as  com- 


NOVEMBEE  TERM,  1902— Vol.  160.        239 

Fklm^  Steel  A  Iron  Oo.  v.  Heat,  Light  &  Power  Oo. 

posed  of  forty-three  items  of  $30  per  day  for  the  north,  and 
$20  per  day  for  the  east  furnaces.  The  three  billa  of  ac- 
count made  out  under  the  plaintiff's  direction  or  authority, 
and  forwarded  to  the  defendant  before  suit  was  brought, 
stated  the  claim  under  the  contract  to  be  $30  per  day. 
There  is  no  pretense  that  a  meter  was  furnished  or  used 
by  either  party,  or  that  any  attempt  was  made  to  measure 
the  gas  as  it  flowed  to  the  defendant's  mill,  and  for  this 
reason,  as  alleged  in  the  complaint,  the  plaintiff  was 
wholly  unable  to  state  the  amount  of  gas  received  by  the 
defendant;  nor  is  there  a  syllable  of  testimony  in  the 
record,  that  we  have  been  able  to  find,  that  claimed  or 
showed  that  the-  charge  for  supplying  gas  to  the  north 
furnaces,  in  the  absence  of  meters,  should  be  other  than 
$30  per  day.  Appellee  does  not  deny  that  the  case  pro- 
ceeded upon  the  theory  contended  for  by  appellant,  but 
affirms,  in  avoidance,  that  the  case  was  also  tried  by  both 
parties  upon  (he  theory  that  the  contract  for  gas  embraced 
only  the  three  north  furnaces ;  that  appellant  made  no  claim 
to  a  rig^t  to  use  the  gas  elsewhere  than  in  the  north  fur- 
naces, and  that  the  real  controversy  was  whether  the  appel- 
lant did,  or  did  not,  surreptitiously  use  it  in  ita  east 
furnaces,  by  opening  the  cut-off  that,  under  the  contract, 
was  to  be  kept  closed ;  and  that  the  finding  of  the  court  of 
the  quantity  of  gas  furnished  the  appellant  relates  to  the 
amount  so  wrongfully  taken  by  appellant  and  used  in  the 
east  furnaces. 

Accepting  appellee's  contention  does  not  free  the  case  of 
embarrassment  It  seeks  by  its  complaint  to  recover  $30 
per  day  for  all  gas  furnished  under  the  contract  to  the 
north  furnaces,  and  the  reasonable  value  of  gas  wrongfully 
appropriated  and  used  by  appellee  in  other  furnaces.  The 
burden  of  both  issues  was  upon  appellee.  It  was  not  enti- 
tled to  recover  for  gas  wrongfully  taken  until  it  had  estab- 
lished that  some  was  so  taken.  The  finding  of  the  court  is 
that  the  defendant  used  the  plaintiff's  gas  {or  thir^-two 
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days,  and  during  the  time  aaed  19,737,000  cuHc  feet, 
WOTth  seven  ceotB  per  1,000  feet  There  ia  no  finding  that 
the  defeodaat  used  any  gas  wrongfully,  or  any  gas  not  em- 
braced within  the  terms  of  its  contract,  and  the  sbaence  of 
a  finding  npon  this  point  must  be  treated  as  a  findii^ 
against  the  party  whose  du^  it  was  to  make  the  proof. 
MeeJcer  v.  Shanks,  113  Ind.  207,  212 ;  Archibald  v.  Long, 
144  Ind.  461,  4^4.  From  this  it  resnlts  that  the  appellee 
can  not  recover  for  die  unauthorized  use  of  gas  by  appel* 
laut  in  the  east  fumaoea,  beeauae  it  has  failed  to  establish 
that  any  wae  so  used.  It  is  oonoeded  by  both  parties  that 
appellee  is  entitled  to  $80  per  day  for  supplying  gas  to  the 
north  furnaces ;  so  the  account,  under  the  special  finding, 
properly  comes  to  this : 

Thirty-two  days  supplying  of  gas  to  north  furnaces 

at  $30  per  day J960.00 

Credit  by  payments  on  account  before  suit 799 .  95 

Balance  due  plaintiff $160.05 

The  finding  by  the  court  of  the  quantity  of  gas  used . 
under  the  contract,  and  its  value,  was  not  within  the  issues, 
and  must  be  disregarded.  KUis  v.  WUUon,  130  Ind.  492, 
497 ;  Louisville,  etc,  B.  Oo.  v.  Davis,  7  Ind.  App.  322, 
239 ;  Woollen,  Trial  Procj  §4334;  Elliott,  Gen.  Pr.,  §977. 

Therefore  the  finding  of  the  number  of  feet  of  gas  fuiv 
niehed  the  defendant,  and  that  it  wae  of  the  aggregate  value 
of  $1,S81.54,  must  be  regarded  as  surplusage,  because  no 
such  finding  was  called  for  by  any  issue  in  the  ease ;  and 
the  furthw  finding  that  the  i^aintiff  was  entitled  to  recover 
said  amount,  less  the  payments  made  thereon,  $799.95 — 
to  wit  $681.59 — must  be  held  to  be  excessive  and  erroneous. 

It  thus  appearing  that  the  finding  and  judgment,  result" 
ing  from  an  erroneous  view  of  the  pleadings  and  issues,  is 
excessive,  the  judgment  is  reversed,  and  cause  remanded, 
with  instructions  to  grant  appellant  a  new  trial 
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Adhinisteator. 

[No.  19,978.    FUed  Much  18,  1908.} 
Uastks  and  Sebtamt.— DratA  by  Wrongful  Ad.— Negligence. — 0>n»- 
plotnt. — A  oomplkint  in  an  aotion  for  death  by  -wTaagfal  act 
oavaed  by  the  fall  of  a  deiriok  maat  near  which  decedent  was 
working,  lesnlting  from,  the  failure  of  defendant  pix)perly  to  ae- 
enra  one  of  tiie  gny-ropee,  alleging   that   the  condition  of  the 
gi^-rope  WBa  known  to  the  defendant,  or  ooald  have  been  known 
to  it  br  a  reaacmable  inapection  at  any  time  within  seT^ral 
numtha  before  the  accident,  and  that  deoedont  had  no  knowledge 
of  the  defeotire  fastening  or  the  dangerB  of  the  place,  atatee  a 
canse  of  action,    pp.  £44,  £46. 
Same. — DeaA  by  Wrongful  Act.^Negligenee.~Complaint.—A  complaint 
in  an  aotion  for  the  death  of  a  servant  by  wrongful  act,  oaoaed  by 
the  fall  of  a  derrick,  alleging  that  defendant  careleaaly  ooDstmcted 
Ota  denid  by  aMaohing  a  guy-rope  to  the  side  of  a  nnall  atone, 
partly  in  the  gronnd,  in  sooh  manner  that  a  heavy  weight  npon 
tho  boom-pole  would  poll  the  stone  aronitd  and  throw  weight 
apcm  the  other  gny-ropea  so  as  to  break  them,  and  that  decedent 
had  no  knowledge  of  the  defective  faEtening  or  l^e  danger  arlfdng 
therefrom,  statee  a  cause  of  action,    pp.  £44,  S4S. 
Buix.—^Pleadinfi.—Ikftctive  AvermeTitg.— Cured  by  Finding*.— BefectiYe 
avannenta  in  a  oomplaint  aa  to  knowledge  on  the  part  of  defend- 
ant of  the  ioMonre  fastenings  of  the  gny-ropes  of  a  derrick,  in  an 
action  for  death  by  wrongful  act,  are  oared  by  the  finding  of  the 
imj,  in  answer  to  interrogatories,  that  defendant  had  notice  of 
ttw  defeotive  fastening  of  the  gny-rope,  and  that  the  giving  away 
of  iU  anehorage  was  the  oanse  of  the  fall  of  the  derrick  and  the 
injury  to  decedent,    p.  14s. 
SASM.—DealA   by    Wrongfid  Act.  — Defective  Machinery.  — Knowledge  of 
Jfoater. — An  instmction  in  the  trial  of  an  aotion  for  the  wrongfnl 
dsBth  of  a  servant,  oaosed  by  defective  machinery,  that  If  the 
jTiiif**T  was  shown  to  have  oonatmcted  the  defective  machinery, 
00    further  i^bof  of  knowledge  of  its  defective  ohajracter  was  re- 
^fxixvd,  was  not  erroneons.    pp.  S46,  SiS. 
tffi^''- — Imtntctiont. — Appeal  and  Error. — Appellant  will  not  be  heard 
£0  oomplain  of  an  instraction  given  by  tho  conrt  which  is  anb- 
0tsax>ClaIly  the  same  as  one  asked  by  him.     p.  247. 
OaXK-A-OKs.— DmfA  by  Wrongful  Acl.—Marrinije  of  Decedent'*  WidniB, — 
Bfo  OKvor  was  committed  in  instractiiig  tlie  jury  in  an  action  for ' 
Jaww^^ea  for  death  by  wrongful  act  that  tlte  marriage  of  the  de- 
"V-oi^  160—16 
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cedent's  ^dow  ehoold  not  be  considered  by  them  in  nggeaaing 
the  damagea,  if  djunsgee  ehonld  be  given,    p.  147. 

TbuJ..— Jfuconduct  o/  CoanML—Erception.—Appmi  and  Error.— To 
present  for  reTiev  alleged  miaoondoot  of  oonnsel  in  oonuneating 
npon  instniotions  to  be  given  the  ^joj,  a  motion  mnst  be  made 
to  set  aside  the  sabmiasion  and  withdraw  the  case  from  the  Jorr, 
and  an  exception  saTed  to  the  mling  of  the  oonrt  thereon,  fp. 
tp,  e48. 

Saxb. — Jnlerfogaloriet, — Interrogatories  seeking  to  ascertain  on 'which 
paragraph  of  the  oomplaint  the  jiir;r  based  its  verdiot  aze  not 
aathorized.    p.  148. 

EviDBHOE. — Death  by  Wrongful  Aet.—hx  the  trial  of  an  aotioo  foe 
death  by  wrongful  act,  evidence  in  regard  to  the  habits  and  moral 
charact«r  of  the  widow  of  decedent  was  properly  excluded,  p.  ifS. 

From  Monroe  Circuit  Court ;  Newton  Crookt,  Special 
Judge. 

Action  by  John  D.  Morgan,  administrator  of  the  estate 
of  Albert  O.  Cass,  deceased,  against  the  Consolidated 
Stone  Company.  From  a  judgment  for  plaintiff  defend- 
ant  appeals.    Affirmed. 

H.  C.  Duncan,  I.  C.  Batman,  R.  W.  Miers  and  Edwin 
Corr,  for  appellant. 

J.  R.  East  and  R.  H.  East,  for  appellee. 

Dawxiwo,  J. — Action  by  an  administrator  for  damages 
for  the  death  of  his  decedent,  alleged  to  have  been  caused  by 
the  negligence  of  the  appellant.  The  suit  was  brought  in 
.  the  Lawrence  Circuit  Court,  the  venue  being  afterwards 
changed  to  Monroe  county.  Demurrers  to  the  several  para- 
graphs of  the  complaint  were  overruled,  as  were  motions  for 
judgment  for  appellant,  on  the  answers  of  the  jury  to 
questions  of  fact  submitted  to  them,  and  for  a  new  triab 
From  a  judgment  against  it,  the  company  appeals. 

The  errors  assigned  and  not  waived  arc  the  rulings  on  the 
demurrers  to  the  first,  second,  third,  and  fourth  paragraj^ 
of  the  complaint,  and  on  the  motions  for  judgment  for 
appellant,  notwithstanding  the  verdict,  and  for  a  new  triaL 

The  appellant  owned  a  stone  quarry  situated  in  Law- 
rence coun^,  in  this  State,  and  used  in  its  business  a  la^e 
derrick,  consisting  in  part  of  a  perpendicular  mast,  upward 
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of  fifty  feet  high,  held  in  an  upright  position  by  eight  guy- 
ropes  extending  from  its  top  and  fastened  at  their  lower 
extremity  to  stones  or  other  immovable  objects.  The  mast 
revolved  in  a  socket  at  its  lower  end,  and  was  turned  around 
by  a  wheel  on  a  platform  at  its  base.  The  stones  to  be 
moved  by  the  derrick  were  fastened  to  the  end  of  a  long 
ami  or  boom-pole  attached  to  the  mast  by  a  hinge  near  its 
bottom,  and  this  boom-pole  was  raised  or  lowered  by  a  rope 
running  from  its  free  end  to  a  pulley  at  the  top  of  the  mast, 
and  thence  to  an  iron  drum  operated  by  a  steam  engine 
located  at  the  power-house.  While  the  decedent  was  at 
work  on  tie  platform  turning  the  wheel  which  moved  the 
derrick,  a  stone  weighing  some  22,000  pounds  was  attached 
to  the  end  of  the  boom-pol^  to  be  loaded  on  a  railroad  car. 
The  great  weight  of  the  stone  caused  the  northwest  guy-rope 
to  pull  from  its  bed  an  anchor  stone  of  comparatively  small 
size  and  weight,  to  which  the  guy  was  fastened.  This  occa- 
sioned a  sudden  and  undue  strain  upon  ^e  adjacent  guy- 
ropes,  one  or  more  of  which  ^v©  away.  The  derrick  then, 
being  without  sufficient  support,  fell,  and,  in  falling,  its 
lower  end  hurled  the  surrounding  platform  and  machinery 
some  fifteen  feet,  and  the  decedent  with  them,  inflicting 
such  injuries  on  the  decedent  that  he  died  in  a  few 
minutes. 

The  grounds  upon  which  the  appellant  assails  the  suiB- 
dency  of  the  first,  second,  third,  and  fourth  paragraphs  of 
the  complaint  are  that  they  failed  to  show  that  negligence 
of  which  the  appellant  had  knowledge  was  the  proximate 
cause  of  the  death  of  the  decedent ;  that  they  do  not  allege 
that  appellant  had  knowledge  of  the  danger  which  caused 
the  death  of  the  decedent;  that  they  show  that  the  death  of 
the  decedent  was  not  occasioned  by  the  n^ligenee  charged, 
hut  by  another  and  different  cause;  and  &at  none  of  the 
paragraphs  all^s  the  knowledge  by  the  appellant  of  the 
defects  of  the  machinery  and  appliances  occasioning  the 
injury- 
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It  distinctly  appears  from  each  of  the  paragraphs  of  the 
complaiot  that  the  injury  to  the  decedent  was  caused  hy  the 
fall  of  the  derrick  mast  near  which  he  was  working,  and 
that  the  fall  of  the  mast  resulted  from  the  failure  of  the 
appellant  properly  to  secure  one  of  the  guy-ropes.  In  the 
first  paragraph  it  is  alleged  that  the  condition  of  the  guy- 
rope  was  known  to  the  appellant,  or  could  have  been  known 
tx>  it  by  a  reasonable  inspection  at  any  time  within  several 
months  before  the  accident,  and  that  the  decedent  had  no 
knowledge  of  the  defective  fastening,  or  the  dangers  of  the 
placa  The  second  paragraph  contains  the  averment  that 
the  appellant  carelessly  constructed  the'derrick,  by  attach- 
-  ing  the  guy-rope  to  the  side  of  a  small  stone,  partly  in  the 
ground,  in  such  a  manner  that  a  heavy  weight  upon  the 
boom-pole  would  pull  the  small  stone  around,  and  throw  the 
weight  upon  the  other  gny-ropes  so  as  to  break  them.  This 
paragraph  also  contains  the  allegation  that  the  decedent  had 
no  knowledge  of  the  defective  fastening  or  the  danger 
arising  therefrom.  The  third  and  fourth  paragra|^  do  not 
differ  materially  from  the  second.  It  is  shown  1^  theae 
pleadings  that  the  n^ligence  of  the  appellant  in  not 
securely  fastening  the  northwest  guy  to  a  suitable  anchor 
or  object  was  the  proximate  cause  of  the  fall  of  the  mast 
and  the  injury  to  the  decedent,  and  that  the  appellant  had 
actual  or  constructive  knowledge  of  the  existence  of  the 
defects  in  the  fastening.  Clear  Creek  Stone  Co.  v.  Dear- 
min,  ante,  162. 

If  the  appellant  itself,  as  charged  in  the  second,  third, 
and  fourth  paragrafAis,  negligraitly  constructed  the  derrick 
and  its  appliances,  it  was  chaigeable  with  knowledge  of  the 
manner  in  which  the  derrick  and  machinery  were  built 
and  supported,  and  no  further  allegation  of  knowledge  of 
the  defects  of  such  machinery  was  necessary.  Standard  Oil 
Co.  V.  Bowher,  141  Ind.  12,  18.  It  may'also  be  observed 
that  it  is  shown  by  the  answers  to  the  interrogatories  that, 
oo  the  Sunday  previous  to  the  accident,  the  master  me- 
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chanic  of  the  appellant,  who  was  then  superiBteDdiiig  the 
work  of  repairing  the  guy-ropes  holding  the  derrick,  waa 
expressly  notified  that  the  stone  to  whidi  the  northwest 
giiy  waB  attached  was  loose  and  anaafe.  It  appears,  too, 
from  these  answers  that  the  small  size  and  loose  condition 
of  the  stone  could  have  been  discovered  by  the  person  mak- 
ing the  fastening.  The  jury  further  specially  foond  that 
the  block  of  stone  which  was  being  moved  by  the  boom  was 
eo  heavy  that  it  pulled  the  stone  holding  the  northwest  guy 
from  its  place,  although  the  capacity  of  the  derrick  was  sup- 
posed to  be  sufficient  to  enable  it  to  carry  a  stone  containing 
^00  cubic  feet,  -while  the  stone  so  attached  to  the  boom  con- 
tained only  138^  cubic  feet ;  that  the  giving  away  of  the 
northwest  guy-rope  was  the  eaiiae  of  the  breaking  of  the 
north  guy-rope;  that  the  breaking  of  the  latter  caused  the 
northeast  guy-rope  to  break ;  and  that  the  insufficient  size 
and  weight  of  the  stone  which  held  the  northwest  guy-rope 
as  an  anchor  in  part  caused  the  derrick  to  fall  and  kill  the 
decedent,  the  north  guy-rope  being  too  weak  to  hold  the 
derrick  upright  after  the  northwest  guy-rope  had  pulled 
loose  from  its  fastening.  As  the  answers  to  the  interrogato- 
lies  show  that  the  appellant  had  notice  of  the  defective  fast- 
ening of  the  northwest  guy-rope,  and  that  the  giving  away 
of  its  anchorage  was  the  cause  of  the  fall  of  the  derrick  and 
the  injury  to  the  decedent,  the  ruling  on  the  demurrers  to 
tie  several  paragraphs  of  the  complaint  could  not,  even  in 
tho  absence  of  an  averment  of  knowledge  of  the  defective 
faatening  on  the  part  of  the  appellant,  be  prejudicial  to  it 
^estaZ  V.  Craig,  25  Ind.  App.  573 ;  Beasley  v.  PhiUipe,  20 
JaJ-  -App.  182. 

Th^  first,  second,  third,  and  fourth  paragraphs  of  the 
"ompl^int  each  stated  a  good  cause  of  action,  and  the  court 
did  not  err  in  overruling  the  demurrersto  them. 

Th^  supposed  infirmity  of  instructions  numbered  nine, 
sighte^n^  and  twenty-one,  consists  in  the  statement  con- 
wnecJ    i:xi  each  of  them,  that  if  the  appellant  was  shown  to 
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have  coDStructed  the  defective  machinery,  no  further  proof 
of  knowledge  of  its  defective  character  was  required. 
There  was  no  error  in  this  stat^nent  of  the  law.  Standard 
Oil  Co.  V.  BowTcer,  141  Ind.  12,  18. 

The  objections  talien  by  counsel  to  instruction  numbered 
one,  asked  for  by  the  appellee,  are  that  in  stating  the  issues 
"it  entirely  omits  the  element  of  knowledge  on  the  part  of 
the  deceased."  The  instruction  expressly  states  that: 
"The  plaintiff  charges,  in  his  different  paragraphs  of  oom- 
plaint,  that  at  the  time  of  the  accident  the  deceased  had  no 
knowledge  of  the  manner  in  which  the  guys  were  fastened, 
and  had  no  knowledge  of  any  defects  in  said  guy-ropes,  and 
did  not  know  the  capacity  of  the  derrick,  and  did  not 
know  the  weight  of  the  stone  attempted  to  be  lifted  by  tho 
derrick,  and  was  without  knowledge  of  the  danger  to  him 
working  where  he  was  at  the  time  of  his  injuriea."  This 
part  of  the  instruction,  which  seems  to  have  been  overlooked 
by  counsel,  certainly  does  not  omit  the  element  of  lack  of 
knowledge  on  the  part  of  the  deceased. 

Counsel  are  also  in  error  in  their  assertion  that  while 
the  instruction  "tells  the  jury  that  the  sixth  paragraji 
charges*  that  the  deceased  was  ordered  by  the  defendant 
from  his  regular  employment,  that  of  a  scabbier — a  place 
of  safety — to  the  place  at  the  foot  of  the  derrick — one  of 
great  hazard"— the  complaint  alleges  only  that  the  de- 
ceased was  employed  "as  a  scabbier,  and  it  was  his 
duty  under  such  employment  *  *  *  to  assist  at  turning 
the  bull  wheel  at  the  base  of  the  derrick,  and  that  while  so 
engaged  he  received  the  injuries  from  -which  he  died."  A 
more  careful  reading  of  the  sixth  paragraph  would  have 
disclosed  that,  in  another  place,  it  averred,  in  so  many 
words,  that:  "The  deceased,  *  *  *  on  said  date,  had 
been  ordered  from  his  regular  employment  *  *  *  that 
of  scabbier — a  place  of  safety — 200  feet  away  from  the 
bull  wheel  and  base  of  derrick,  to  the  place  at  the  base  of 
the  derrick — one  of  great  hazard," 
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Instruction  numbered  nine,  given  at  the  request  of  the 
appellee,  is  complained  of  because  it  is  alleged  to  Have  lim- 
ited the  decedent's  assumption  of  die  risks  of  his  employ- 
ment to  those  of  which  he  had  "knowledge."  The  point  of 
objection  is  that  the  court  said  nothing  concerning  defects 
of  machinery  or  dangers  which  he  could  have  discovered  by 
the  exercise  of  ordinary  cara  The  court  did  not  confine  its 
instruction  to  defects  and  dangers  of  which  the  deceased 
had  actual  knowledge.  This  instruction  in  respect  to  the 
knowledge  of  the  decedent  was  substantially  the  same  as 
one  of  the  instructions  asked  by  appellant,  and  the  error  in 
giving  it,  if  any,  is  not  available  to  him.  Elliott,  Appt 
Proa,  §627. 

There  is  nothing  in  the  objection  to  instruction  numbered 
twelve,  given  at  the  request  of  the  appellee,  that  "It  con- 
fuses the  words  'defect'  and  'danger,'  making  them  syn- 
onymous." Neither  is  there  any  force  in  the  sn^estion; 
that  "This  instruction  fails  to  connect  the  defendant's  con-, 
duct  with  his  duty."  It  would  he  difficult  to  set  forth  the 
law  on  this  subject  more  plainly  or  more  concisely  than  is 
done  in  this  instruction. 

Instruction  numbered  twenty-four  told  the  jury  that  the 
marriage  of  the  widow  of  the  decedent  should  not  be  con- 
sidered by  them  in  assessing  the  damages,'if  damages  should 
be  given.    There  was  no  error  in  this. 

We  find  nothing  objectionable  in  instructions  numbered 
six,  nine,  eleven,  twelve,  seventeen,  twenty,  and  twenty-one. 

If  counsel  for  appellee  were  guilty  of  misconduct  on  the 
trial,  in  commenting  upon  the  instructions  which  were  to 
be  given  by  the  court,  and  if,  upon  objection  made  in  due 
season,  the  court  refused  to  relieve  appellant  from  the  effect 
of  such  misconduct,  a  motion  should  have  been  made  on 
behalf  of  appellant  to  set  aside  the  submission,  and  with- 
draw the  case  frcfm  the  jury.  It  could  not  be  permitted  to 
proceed  with  the  trial,  take  the  chances  of  securing  a  verdict 
in  ita  favor,  and,  upon  a  failure  so  to  do,  to  receive  a  new 
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trial  of  the  cause.  Blutne  v.  Slate,  154  Ind.  343,  and  CAses 
cited. 

The  conrt  refused  to  Bubmit  to  tte  jury  six  iuterrogato- 
riea,  tendered  by  the  appellant,  the  object  of  which  was  to 
obtain  from  the  jury,  in  case  they  returned  a  verdict  for 
the  appellee,  a  statement  allowing  upon  which  paragraj^  or 
paragraj^a  of  the  complaint  it  was  baaed.  Interrogatories 
for  this  purpose  are  not  authorized  by  the  statute.  Clear 
Creek  Stone  Co.  v.  Dearmin,  ante,  162. 

The  testimony  of  the  witness  Kerr  in  regard  to  the  habita 
and  moral  character  of  the  widow  of  the  decedent  was  prop- 
erly excluded.  For  the  aame  reasons,  the  records  of  the 
mayor's  court  were  incompetent  evidence.  The  decedent  left 
a  widow  and  one  diild  surviving  him,  and  the  statute  pro- 
vides that  the  damages  recovered  must  inure  to  the  exclu- 
sive benefit  of  the  widow  and  children,  if  any.  The 
amount  of  such  damages  ought  not  to  be  increased  or  dimin- 
.ielied  on  account  of  a  change  in  the  situation  of  the  widow, 
children,  or  next  of  kin,  after  the  death  of  the  injured 
person ;  nor  do  they  in  anywise  depend  upon  the  character 
or  conduct  of  one  or  more  of  the  persons  who  mi^t,  or 
might  not,  be  entitled  to  share  in  their  distribution. 

No  material  answer  of  the  jury  to  the  questions  of  fact  is 
so  inconsistent  with  the  general  verdict  a6  to  overthrow  it. 
The  rule  in  such  cases  is  plain  and  well  understood,  and 
it  is  not  necessary  to  restate  it  Clear  Creek  Stone  Co.  v. 
Dearmin,  ante,  162;  Stay  T.  Louisville,  etc.,  B.  Co.,  ante, 
144. 

The  court  did  not  err  in  overruling  a  motion  for  a  new 
trial 

Before  discussing  any  of  the  questions  in  this  case^ 
counsel  for  appellee  asked  that  the  appeal  be  dismissed,  or 
the  judgment  affirmed,  because  of  the  failure  of  the  appel- 
lant to  comply  with  the  mles  of  this  court  governing  appeals. 
There  has  been  no  attempt,  even,  to  meet  the  requirements 
of  rule  twenty-two,  which  provides  that  the  brief  of  counsel 
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for  an  appellant  shall  contain  such*  a  concise  statement  of 
BO  much  of  the  record  as  fully  presents  the  errors  relied 
upon  for  reversaL  It  is  very  far  from  a  sufficient  compli- 
ance with  this  role  to  refer  in  the  brief  to  the  page  and  line 
of  the  record  where  the  matter  under  examination  may  be 
found.  Notwithstanding  this  disregard  of  the  rule,  we 
have  not  dismissed  the  appeal  nor  affirmed  the  judgment  on 
that  account,  but  have  made  for  ourselves  such  an  inspecticn 
of  the  record  as  was  necessary  for  a  proper  decision  of  the 
cause.  But  whiloj  in  this  instance,  we  have  not  adopted 
the  course  su^ested  by  counsel  for  appellee,  we  regard  the 
rule  as  a  most  important  one,  and  wish  it  understood  that 
a  due  regard  for  the  proper  dispatch  of  the  business  of  diia 
court  will  constrain  us  hereafter  to  insist  upon  its  strict 
observance. 

Finding    no    error    in    the    record,    the   judgment    is 
affirmed. 


Sbcubitt  Accident  and  Sick  Benefit  Associa- 
tion V.  Lee. 

[No.  19,984.  FUedManblT,  IMe.] 
PuAiHHO. — Omdilion  Precedent. — An  aU«g*tion  In  a  oomidAiiit  In  *« 
■ctioa  on  an  liuimuioe  poller  "tiiat  pUintiff  follr  performed  ftll 
the  oblifiktioiis  requized  of  her' '  Is  a  subBtaatiol  cmmplianoe  with ' 
the  proviaioii  of  ^878  Bums  1901,  that  "In  pleading  the  perfonn- 
ance  of  a  condition  preoedent  in  a  oontntot,  It  shall  be  Boffloie&t 
to  allege,  genenlly,  tbat  the  party  peifomied  all  the  oonditioas 
on  his  put."  p.  t50. 
Apfkal  AKD  Ebros.— Brteft.^Rufe*  of  Owrt.— The  BnfQoienof  of  the 
evidence  to  soBtain  the  finding  of  fact  and  lw«r  will  not  be  decided 
where  the  appellant  falls  to  oomplf  with  olaxiBe  five  of  role 
twent7-two  of  the  Supreme  Ooort  which  requires  that  tiie  state- 
ment in  the  brief  "Bball  contain  a  condensed  recital  of  the  evi- 
dence in  a  narrative  form,  so  u  to  preeeot  Uie  sobstanoe  clearlj 
and  concisely."    pp.  $60,  161. 

Prom  Bartholomew  Circuit  Court ;  F.  T.  Hord,  Judge. 

Action  by  Annie  Lee  against  the  Security  Accident  and 

Sick  Benefit  Association.    From  ajudgment  for  plaintiff, 
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defendant  appeaU.    Tfeneferred  from  Appellate  Court, 
under  §1887u  Barns  1901,    Affirmed. 

0.  H.  Montgomery  and  Marshall  Hacker,  for  appellant. 
J.  W.  Morgan  and  A.  W.  Phillips,  for  appellee. 

Monks,  J. — This  was  an  action  brou^t  by  the  appellee 
to  recover  sick  benefits  alleged  to  be  due  under  a  policy  of 
insuranca  A  trial  of  the  cause  by  the  court  resulted  in  a 
finding  and  judgment  against  the  appellant.  Two  errors 
are  assigned:  (1)  That  the  court  erred  in  overruling  the 
demurrer,  for  want  of  facts,  to  the  amended  complaint; 
'(2)  that  the  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial 

The  only  objection  u^d  against  the  complaint  is,  that 
it  fails  to  comply  with  §373  Burns  1901,  which  in-ovides: 
"In  pleading  the  j)erformance  of  a  condition  precedent 
in  a  contract,  ijt  shall  be  sufficient  to  allege,  generally, 
that  the  party  performed  all  the  conditions  on  his  part" 
The  appellee  attempted  to  comply  with  this  statute  by  aver^ 
ring,  "That  plaintiff  fully  performed  all  the  obligations 
required  of  her."  This  was  sufficient.  While  obligation 
and  condition  are  not  eyuonymoua  terms,  the  effect  of  a 
valid  condition  is  to  impose  upon  the  party  to  whom  it 
applies  the  obligation  to  comply  therewith.  When,  there- 
fore, the  appellee  has  performed  "all  the  obligations  re- 
quired of  her,"  as  is  alleged  in  the  complaint,  necessarily 
she  has  complied  with  all  the  conditions  required  to  be  per- 
formed by  her  under  the  contract  While  it  is  better  to 
follow  the  language  of  the  statute,  the  plaintiff  is  not 
required  to  use  the  exact  language  of  the  statute.  It  is  suffi- 
cient if  substantially  the  same  language  is  used.  Aetna 
Ins.  Co.  V.  Kittles,  81  Ind.  86 ;  4  Ency.  PL  &  Pr.,  633, 
634,  and  notes. 

The  sufficiency  of  the  evidence  to'sustain  the  finding,  in 
fact  and  law,  is  challenged  by  the  motion  for  a  new  triaL 
Appellant,  however,  is  not  in  a  position  to  ask  a  decision  of 
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this  question,  on  account  of  ita  failure  tg  comply  vnUt 
clauae  five  of  rule  twenty-two  of  this  court,  which  requires 
that  the  statement  in  the  brief  "ahall  contain  a  condensed 
recital  of  the  evidence  in  a  narrative  form,  bo  bb  to  present 
the  substance  clearly  and  concisely."  Boseker  v.  Cham" 
berlain,  ante,  114;  Indiana,  etc.,  B.  Co.  v.  Ditto,  158  Ind. 
668.  We  have,  however,  read  the  evidence,  and  find  that 
tiere  is  evidence  which  sustains  all  the  allegations  in  the 
complaint  necessary  to  a  recovery.  We  can  not,  therefore, 
under  the  well  settled  rule,  disturb  the  finding. 
Judgment  affirmed. 


GooDE,  Tbusteb,  V.  Elwood  Lodge  No.  166, 
Knights  of  Pythias. 

[No.  20,082.  FUed  March  17,  1903.] 
A^PEAii  ANi>  BasoB. — narmUm  Brrvr. — Pleading. — OTBiraling  a  de- 
murrer to  a  bad  anawer  is  harmless,  where  all  the  matters  pleaded 
were  provable  under  the  general  denial,  p.  S5S. 
Trial. — Directing  Verdict.— Tio  error  was  committed  in  directing  a 
verdict  for  defendant  in  on  action  by  a  traatee  in  bankmptcy  to 
reoover  a  sum  of  money  alleged  to  have  been  received  by  defend- 
ant as  preferential  in  violation  of  (80,  sabd.  b  of  the  bankrnpt«7' 
law  of  1698,  30  Stat.  562,  where  all  the  evidence  concerning  the 
payment  waa  given  by  the  bankrupt,  and  was  in  snbstanoe  that 
witness  who  waa  master  of  exchequer  of  defendant  lodge  whea 
be  diaoovered  his  insolvent  condition  informed  his  wife  of  hie 
having  Tised  the  lodge's  money  and  that  she  mortgaged  her 
separate  property  and  gave  the  husband  the  proceeds  of  the  loan 
which  he  deposited  in  bank  in  his  name  as  master  of  exchequer 
of  the  lodge  and  afterward  delivered  his  oheok  on  the  bank  ao- 
oonnt  to  the  tmstees  of  the  lodge,  which  accomit  also  included  a 
deposit  consisting  of  does  received  from  members  of  the  lodge, 
pp.  es4-t68. 
EviDBNOE. — Oinwenaiion.—hi  an  action  by  a  tmatee  in  bankmptt^ 
to  recover  a  sum  of  money  alleged  to  have  been  received  by  de- 
fendant as  preferential,  evidenoe  as  to  a  conversation  had  by  the 
taustee  with  the  bankrupt  and  with  the  bankrupt's  wife  long 
after  the  payment  made  to  defendant  was  properly  rejected, 
neither  the  bankrupt  nor  his  wife  being  a  party  to  the  suit.  pp. 
tSS,  tS9. 
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From  Bnpeiior  Court  of  Madison  County ;  M.  C.  Ryan, 
Judge. 

Action  by  Martin  B.  Goode,  trustee,  againet  Elwood 
Lodge  No.  166,  Knigbts  of  Pythias.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Transferred  from  Ap- 
pellate Coart,  under  §1887u  Burns  1901.    Affirmed. 

E.  S.  Griffin,  Richard  Sroadbent,  C.  K.  Bagot,  Alfred 
EUison  and  Thomas  Bagot,  for  appellant. 
C.  M.  Greenlee  and  B.  S.  Call,  for  appellee. 

Hadlet,  C.  J. — This  action  waa  brought  by  the  appel- 
lant, as  a  trustee  in  bankruptcy,  to  recover  a  sum  of  money 
alleged  to  have  been  received  by  appellee  as  a  preferential 
paym^it,  in  violation  of  §60,  aubd.  b,  of  the  bankruptcy 
law  of  1898,  Verdict  and  judgment  for  the  defendant. 
The  court  overruled  appellant's  demurrer  to  the  third  para- 
graph of  answer  which  forms  the  basis  of  the  first  assign- 
ment of  error.  It  is,  in  substance,  averred  in  the  answer 
that  Headley,  the  bankrupt,  had  for  more  than  ten  years 
prior  to  January  18, 1900,  held  the  office  of  treasurer  of  the 
defendant  lodge,  and  as  such  officer  had  received  in  trust 
for  the  lodge  $1,496.37,  $1,356.95  of  which  amount  he 
had  at  the  date  aforesaid  converted  to  his  own  use,  and  the 
balance^  to  wit,  $139.42,  he  bad,  and  had  had  since  the  day 
of  its  receipt,  on  deposit  in  the  bank  to  his  credit  as  such 
treasurer,  and  had  never  at  any  time  commingled  said 
$139.42  viA  his  own  money,  and  held  and  claimed  it  only 
as  the  money  of  said  lodge ;  that  the  wife  of  Headley  receiv- 
ing knowledge  that  her  husband  had  converted  said  sum  of 
i$l,356.95  to  his  own  use,  and,  being  anxious  to  assist  him, 
paid  to  the  defendant  lodge  said  sum  of  $1,356.95  from  her 
own  individual  estate,  in  full  liquidation  and  settlement  of 
the  sum  so  converted ;  that  she  paid  the  sum  by  depositing 
the  amount  with  the  bank  and  to  the  credit  and  in  the 
name  of  her  husband  as  treasurer  of  the  defendant,  and 
whidi  deposit  added  to  the  $139,42  already  on  deposit  to 
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Oie  credit  of  said  treaBarer,  made  np  the  full  amoimt  of 
money  whidi  Headley  had  received  as  such  treasurer,  to 
wit,  $1,496.S7,  no  part  of  which  amount  was  ever  used, 
claimed,  or  owned  by  Headley,  or  proceeded  or  was  realized 
from  his  property,  and  was  possessed  and  controlled  by  him 
in  no  other  way  but  as  the  agent  and  trustee  of  said  lodge, 
and  which  money,  upon  the  request  of  the  lodge,  he  turned 
over  to  it,  in  discharge  of  hie  trust,  and  not  as  a  payment 
of  a  debt  - 

W«  see  no  reason  why  this  is  not  a  good  answer.  A 
trustee  in  bankruptcy  will  not  be  permitted,  under  the 
guise  of  an  unlawful  preference,  to  bring  into  the  bank- 
rupt's estate,  as  assets,  property  that  never  belonged  to  it^ 
and  to  which  the  bankrupt  had  no  claim.  The  wife  had  a 
legal  ri^t  to  pay  her  husband's  debt,  and  such  payment 
will  not  be  adjudged  fraudulent  as  against  his  creditors. 
Its  payment  from  her  separate  estate  did  not  diminish  the 
assets  of  her  husband's  estate,  and  it  can  not  be  counted  as 
his  payment  within  the  meaning  of  the  bankruptcy  law 
referred  to. 

But  whether  the  answer  is  good  or  bad,  overruling  the 
demurrer  to  it  did  not  constitute  reversible  error,  because 
all  the  matters  pleaded  were  provable  under  the  general 
denial,  which  formed  the  first  paragraph  of  the  answer. 
A  general  denial  traverses  all  the  material  averments  of  the 
pleading  to  which  it  is  addressed.  Hence  under  an  answer 
of'  general  denial  the  defendant  may  prove  any  fact,  inde- 
pendent of  those  alleged  in  the  complaint,  which  is  incon- 
mateat  therewith,  and  tends  to  overthrow  the  plaintiff's 
canse  of  action.  Marshall  v.  Beeber,  53  Ind.  119;  Balue 
T.  Sear,  181  Ind.  301;  Johnson  t.  Schloeaser,  146  Ind. 
609,  520,  86  L.  E.  A.  59,  58  Am.  St.  367 ;  J effersonville 
'Waiter  Bup.  Co.  v.  Riler,  146  Ind.  521. 

If  appellee  lodge  never  received  any  preferential  pay- 
ment from  Headley,  as  said  by  this  court  in  Marshall's  case, 
aufra,  "we  do  not  see  that  there  can  be  any  better  form  by 
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which  to  present  the  question  than  hy  the  general  denial." 
So,  if  the  answer  sets  up  facts  sriEBcient  to  constitute  a 
defense,  but  amounts  to  nothing  more  than  an  argumenta- 
tive general  denial — as  we  think  it  does — it  was  not  preju- 
dicial error  to  overrule  the  demurrer  to  it  Todd  v.  Badger, 
134  Ind  204,  Likewise,  if  the  facta  set  up  in  the  answer 
were  insufficient  to  defeat  the  plaintiff's  cause  of  action, 
and  all  such  facts  were  provable  under  the  general  denial, 
it  was  not  reversible  error  to  overrule  the  demurrer  to  it- 
Stafe,  ex  ret,  v.  Osborrt,  143  Ind.  671,  680;  Board,  etc.,  v. 
State,  ex  ret,  148  Ind.  675. 

2.  At  the  conclusion  of  the  plaintiff's  evidence,  the 
court,  upon  motion,  directed  the  jury  to  return  a  verdict 
for  the  defendant.  This  action  of  the  court  is  called  in 
question.  Appellant  insists  that  he  did  submit  proper  evi- 
dence, which  tended  to  sustain  his  complaint,  and  that 
under  many  decisions  of  this  court  the  sufficiency  of  suc^ 
evidence  should  have  been  left  to  the  jury. 

The  evidence  concerning  the  payment  complained  of  was 
wholly  given  by  Francis  M.  Headley,  the  bankrupt,  and 
was,  in  substance,  as  follows :  About  the  first  day  of  Jan- 
uary, 1900,  the  witness  came  to  realize  that  he  was 
insolvent  He  had  been  master  of  the  exchequer  of  appellee 
'  lodge  for  ten  years,  and  as  such  officer  bad  received  of  its 
money  $1,496.37,  $1,356.95  of  which  ho  had  mingled 
with  his  individual  money,  and  converted  to  his  own  ub& 
January  8,  upon  his  invitation,  he  met  vntb  the  trustees 
of  the  lodge,  and  informed  them  that  his  affairs  were  in 
had  shape,  and  he  might  have  to  make  an  assignment,  or  do 
something  like  that,  and  he  would  like  to  settle  for  the 
money  he  owed  the  lodge,  and  resign.  He  informed  them 
that  he  did  not  have  all  the  money  on  hands,  and  requested 
that  tiie  settlement  be  postponed  a  few  days  to  enable  him 
to  raise  the  balance  of  the  money.  This  was  agreed  to.  He 
also  informed  the  trustees  at  that  meeting  that  he  had  cchi- 
veyed  to  his  son  certain  real  estate,  hoping  thereby  to  invest 
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his  son  with  euch  credit  that  he  might  be  able  to  borrow 
the  money  with  bis  son  as  surety,  but,  having  failed  in 
raising  the  money  in  that  way,  he  had  informed  his  wife 
of  his  having  used  the  lodge's  money,  and  the  dilemma  he 
was  in,  and  requested  her  to  raise  the  money  for  him  on  her 
separate  property ;  that  his  wife  had  agreed  to  help  him ; 
that  she  was  raising  the  money  expressly  for  the  lodge,  and 
had  already  a  draft  in  her  possession  for  $900,  which  she 
had  procured  by  mortgaging  her  farm  in  Tipton  county, 
and  was  awaiting  an  abstract  of  title  to  the  "home  place," 
to  enable  her  to  procure  the  balance  from  the  Anderson 
Loan  Association.     On  January  12,  1900,  his  son,  upon 
witness'  request,  conveyed  the  real  estate  to  witness*"  wife, 
whitdi  had  theretofore  been  conveyed  by  witness  to  bis  son, 
without  consideration,  and  for  the  purpose  of  giving  the 
son  credit  as  above  stated;  the  consideration  expressed  in 
the    son's    deed    to   his    mother  being  $1,356.95  and  the 
assumption  by  her  of  a  mortgage   on    the    proper^    for 
$1,500.    Having  received  the  money  from  the  loan  associa- 
ti(ffi  in  the  form  of  a  check  payable  to  her  on  January  13, 
1900,  his  wife  indorsed  the  draft  and  the  check,  both  of 
which  were  payable  to  her,  and  were  h^rs,  and  which  aggre- 
gated $1,356.95,  and  gave  them  to  witness,  with  instruc- 
tions that  he  deposit   the  amount  forthwith    in  the  First 
Kational  Bank  of  Elwood,  for  the  lodge.    In  obedience  to 
Bttch  instructions,  he  went  immediately  to  the  bank,  which 
vaa  bnt  five  blocks  away,  and  delivered  the  draft  and  check 
to  the  bank,  with  directions  that  the  same  be  deposited  in 
his  name  as  master  of  the  exchequer  of  said  lodg^  which 
ifas  accordingly  done. 
^G  lad  received  in  the  first  days  of  January,  1900,  for 
too   icKjge,  but  $350,  which  was  paid    in  by  the  members 
«a  dries  for  the  preceding  month  of  December,  which  money 
-Qo  feepfc-t  £ji  2  separate  pocketbook,  and  entirely  distinct  from 
^*    *>'^Vn  mtmey.     From  the  amount  he  had  paid  divers 
tJ^fl^x-^   drawn  by  the  officers  of  the  lodge,  against  the  W- 
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chequer,  so  that  on  January  17,  1900,  there  w&s  remaining 
in  his  hands  of  said  December  dues  $139.^2,  whieh  he  on 
that  date  deposited  in  the  bank  to  his  account  as  master  of 
the  exchequer,  and  whiek,  added  to  the  amount  dapoeited 
under  the  directions  of  his  wife,  aggregated  $1,496.37,  the 
amount  due  the  lodge,  and  on  the  next  day,  to  wit,  January 
18,  as  master  of  the  exchequer,  he  executed  and  delivered 
to  the  trustees  his  check,  which  they  accepted  in  discharge 
of  his  indebtedness  to  the  lodge,  and  which  is  the  payment 
complained  of.  At  the  time  of  his  first  interview  with  the 
lodge  trustees,  Headley  was  contemplating  bankruptcy  pro- 
ceedings, and  had  taken  legal  advice,  and  given  hia  «tt<w- 
ney  $40  to  be  deposited  as  security  for  the  costs  in  the  ooort 
of  bankruptcy.  Upon  demand  of  the  trustee  in  bankmpti^, 
the  bankrupt's  wife  conveyed  to  said  trustee,  by  deed,  the 
real  estate  conveyed  to  her  by  her  son  at  the  request  of  her 
husband.  The  trustees  of  the  lodge  knew,  or  had  oppor- 
tunity to  know,  that  Headley  was  insolvent,  before  ihey 
received  payment  of  their  claim.  The  wife  subsequmtly 
filed  her  claim  against  the  bankrupt's  estate  and  received 
a  cash  dividend  thereon. 

The  proper  rule  with  respect  to  the  right  of  the  eonrt  to 
direct  the  verdict  was  aptly  stated  in  Ohson  v.  Lake  Shore, 
etc..  B.  Co.,  148  Ind.  405,  32  L.  R.  A.  149,  thus:  'TPhero 
the  evidence  given  at  the  trial  with  all  the  inference  whidi 
the  jury  may  justifiably  draw  from  it  is  insufficient  to  sup- 
port a  verdict  for  the  plaintiff  so  that  such  verdict,  if 
returned,  should  be  set  aside,  the  conrt  is  not  bound  to  sub- 
mit the  case  to  the  jury  but  may  direct  a  verdict  for  the 
defendant."  In  addition  to  the  cases  there  collated,  see 
Dunninglon  v.  Syfers,  157  Ind.  458;  Menough  v.  Bedford 
SeU  R.  Co..  157  Ind.  20. 

Under  the  bankruptcy  act  of  1898,  if  an  insolvrait  trans- 
fers property  to  a  creditor  within  four  months  before  the 
filing  of  a  petition  in  bankruptcy,  and  the  person  receiving 
shall  have  reasonable  cause  to  believe  that  it  was  intfladed 
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to  give  him  a  preference,  such  transfer  and  preference  shall 
constitute  a  legal  fraud  against  the  other  creditors  of  the 
bankrupt,  and  may  be  avoided,  and  the  thing,  or  its  valne^ 
recovered  by  the  trustee  in  bankruptcy  from  the  person 
leceiving  it.  From  this  it  is  argued  by  appellee  that  the 
action,  being  rooted  in  fraud,  may  be  established  by  infers 
Qice  alone  from  the  facts  admitted  and  proved  at  the  trial, 
aod  hence  it  iraa  errdr  for  the  court  to  withhold  from  the 
jury  the  right  to  determine  what  inferences  were  properly 
Reducible  from  the  proved  facts.  Back  of  this  contention, 
however,  lies  the  dominant  qu^tion :  From  whose,  estate 
was  the  money  paid  to  the  lodge  ?  If  the  money  with  which 
the  payment  was  made  was  not  the  money  of  Francis  Head- 
lev,  and  the  assets  of  his  estate  were  not  in  any  way  dimin- 
isited  thereby,  then  it  does  not  concern  the  creditors  of  the 
bankrupt  what  the  purpose  and  intention  of  the  payor  was. 
The  inhibition  of  the  statute  affects  only  tHe  act  of  the 
bankrupt  in  bestowing  a  greater  proportion  of  his  assets, 
after  insolvency,  upon  some  of  his  creditors  than  upon 
others,  and  has  no  reference  to  payments  made  by  third 
■  persons  not  legally  bound,  although  procured  to  be  made  by 
the  bankrupt.  Here  it  is  shown  by  the  plaintiff  (appel- 
lant), without  contradiction,  that  Headley  had,  in  violation 
of  hia  trust,  appropriated  the  lodges  money  to  his  own  ua^ 
and  was  exposed  to  a  criminal  prosecution.  He  had  tried 
other  methods  to  raise  the  money,  and  had  failed.  He  pre- 
sented the  situation  to  his  wife  and  she  had  promised  to  help 
him — had  agreed  to  raise  the  money  "expressly  for  the 
lodge."  The  inducement  to  mortgage  her  Tipton  county 
farm  and  the  "home  place"  to  raise  the  money  for  the  spe- 
cific purpose  of  paying  the  lodge  is  apparent.  When  she 
had  procured  the  money  in  the  form  of  a  draft  and  a  check, 
both  payable  to  her,  she  placed  the  credits  in  the  hands  of 
her  husband,  with  specific  instructions  forthwith  to  deposit 
them  in  the  bank  for  the  lodge.  The  possession  of  the  hus- 
VoL.  160—17. 
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band  wae  not  absolute,  but  subject  to  the  condition  imposed. 
The  marital  relation  does  not  affect  the  question.  The  hus- 
band was  as  competent  to  aet  as  the  agent  of  his  vife  aa 
for  a  stranger  in  conrejing  the  credits  to  the  bank.  His 
limited  possession  conferred  no  right  of  property,  and  cre- 
ated no  asset  of  his  estata    Dean  t.  Stale,  147  Ind.  215. 

It  may  be  conceded  that  the  wife  raised  the  money  for 
her  husband,  and  for  his  benefit,  but  there  is  not  a  S7llable 
of  testimony  in  the  record  that  goes  to  show  that  that  bene- 
fit was  to  be  enjoyed  in  any  other  way  than  by  a  discharge 
of  the  lodge  debt,  and  ihus  probably  save  the  family  from 
dire  consequences.  Bather  than  complain,-  the  creditors 
woold  consistently  have  wished  for  more  audi  transactions, 
for  the  effect  was  to  reduce  the  indebtedness  of  the  bank- 
rupt, and  leave  the  assets  undiminished. 

As  to  the  $139.42  which  made  up  the  balance  of  the 
lodge's  debt,  there  is  no  question  that  it  was  trust  fun(fe. 
It  was  the  undisbursed  balance  of  the  December  dues,  which 
had  been  kept  by  Headley  as  lodge  money,  separate  and  dis- 
tinct from  his  individual  funds,  and  never  in  any  way 
recognized  or  treated  as  his  own  money,  and  was  not,  in 
fact,  in  any  sense  property  of  his  estate.  When  he  depos- 
ited it  in  bank  as  lodge  money,  and  checked  it  out  to  the 
trustees,  he  did  bnt  return  to  the  lodge  that  which  already 
belonged  to  them. 

From  a  careful  examination  of  the  evidence  we  are  con- 
vinced that  it  clearly  appears  that  payment  to  appellee  was 
not  made  by  the  bankrupt,  nor  from  the  assets  of  his 
estate,  and  the  court  was  justified  in  directing  a  verdict 
for  the  defendant. 

In  the  course  of  the  trial,  appellant,  upon  appellee's 
objection,  was  denied  the  right  to  testify  to  a  conversation 
had  by  him  with  the  bankrupt's  wife,  and  another  with  the 
bankrupt,  at  some  unstated  time  after  the  payment  to  the 
lodge,  and  after  the  adjudication  in  bankruptcy  and  ap- 
pointment of  appellant  as  trustee,  concerning  a  claim  which 
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the  wife  would  assert  against  the  bankrupt's  estate  for  the 
money  advanced  by  her  to  the  lodge.  The  conversation  re- 
ferred to  took  place  long  after  the  payment  to  the  lodge 
was  a  completed  incident  Neither  ihe  lunkmpt  nor  his 
wife  was  a  party  to  the  suit.  No  grounds  were  laid  for 
impeadunent.  The  conversation  is  not  jn'etended  to  be 
part  of  the  res  gestae,  and  the  evidence  at  most  hearsay, 
and  properly  excluded.  For  the  same  reasons,  what  was 
said  and  done  between  appellant  and  the  bankrupt's  wife 
in  the  presence  of  a  third  party  with  respect  to  the  nature 
and  settlement  of  her  claim  against  the  bankrupt's  estate 
was  rightly  refused. 

We  find  no  error  in  the  record.    Judgment  afSrmed. 


HOLLINaSVOBTH,  ADMINISTRATOR,  V.    ThE  GhI- 

CAoo,  Indianapolis  &  Louisville        * 
Railway  Company. 

(No.  19,486.    FUed  December  18,  1903.    ReheaHng  denied  Manh 
17,  1006.] 

JLAnxojJta.—Tnjwy  to  Bmitman. — On^ifatnf..— An  arenneitt  In  » 
oomplBiiit  ftgainst  ft  nilroad  ootnpan;  for  the  deatb  of  a  bn^e- 
man,  oansed  tty  a  low  bridge,  that  defendant  had  permitted  its 
ngnals  known  as  "telltales,"  to  warn  brakemen  of  the  proximity 
of  the  bridge,  to  become  warn  and  ont  of  repair,  is  mere  anrplm- 
age,  it  not  being  charged  that  deceased  had  any  knowledge  of 
telltale*,  or  that  be  knew  what  they  were  intended  for,  or  that 
they  are  in  oonunon  nae  on  railroads  as  a  means  of  warning,  p. 
tej. 

MUSTEK  Aim  BESVun.— Negligence. — A—uTiqition  <^  RM.—Raaroadt. 
—A  leoorery  can  not  be  had  against  a  railroad  company  for  the 
death  of  a  brakeman  cansed  by  a  low  bridge  which  defendant 
negligently  maintained,  where  it  appeared  that  decedent  had  beem 
many  times  warned,  and  knew  from  his  own  obswratloo,  of  the 
dangwons  condition  of  the  bridge  and  voluntarily  oontianed  in 
the  eiiq>loyment  withont  any  promise  on  the  part  of  defendant  to 
abate  the  danger,    pp.  tSl-fee. 

From  Clark  Circuit  Coart ;  J.  K.  Marsh,  Judge. 
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Action  by  Marshall  P.  HollingBworth,  adminiBtratorof 
the  estate  of  Wm.  A.  Francis,  deceased,  against  the  Chi- 
cago, Indianapolie  A  Lonieville  Railway  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals.  Transferred 
from  Appellate  Court,  under  glSSTo  Burns  1901.  Affirmed. 

M.  IT.  FuXds,  C.  L.  Jeweti,  E.  E.  Jewett,  C.  A.  McSoberts 
and  A.  P.  Twinekam,  for  appellant. 

E.  a  FUld,  H.  R.  Eurrie,  W.  S.  Einnan  and  M.  Z, 
&annard,  for  appellee. 

Hadley,  C.  <r. — Appellant,  as  administrator  of  William 
A.  Francis,  deceased,  prosecutes  this  action  to  recover  dam- 
ages on  account  of  the  death  of  his  decedent,  alleged  to  hare 
been  caused  by  the  negligence  of  appellee. 

The  only  error  assigned  calls  in  question  the  action  of 
the  trial  court  in  sustaining  appellee's  motion  for  judgment 
in  its  favor  on  the  answers  of  the  jury  to  interrogatories, 
notwithstanding  the  general  verdict  in  favor  of  appellant. 

The  negligence  charged  is  the  constructing  and  maintain- 
ing of  an  overhead  bridge  at  a  point  where  a  highway 
crosses  appellee's  railroad  near  the  town  of  Futnamville; 
the  charge  being  that  the  bridge  was  constructed,  and  had 
been  so  maintained  for  many  years,  at  such  a  height  from 
its  track  that  there  was  less  than  five  feet  of  space  between 
the  bridge  and  the  top  of  the  box  freight-cara  used  by  the 
company,  when  said  cars  were  moving  under  the  bridge; 
that  the  brakes  to  said  cars  were  so  constructed  that  they 
could  be  operated  only  by  brakemen  standing  on  the  top  of 
the  ears ;  that  the  space  between  the  top  of  a  moving  freight- 
train  and  the  bridge  was  so  limited  that  it  was  impossible 
for  a  brakeman  to  stand  or  operate  the  brake  on  the  top  of 
a  box  car,  while  the  same  was  passing  under,  without  being 
struck  by  the  bridge,  and  this  appellee  well  knew,  because 
previous  to  the  death  of  the  intestate,  at  different  times, 
nineteen  other  brakemen  in  its  employ  had  been  killed  or 
injured  by  coming  in  contact  with  the  same  bridge  while 
in  the  performance  of  their  duties  on  the  top  of  freight- 
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trains  running  thereunder;  that,  on  account  of  its  danger- 
ous character,  it  was  the  duty  of  the  company  to  erect  at 
It  proper  distance  from  the  bridge,  signals  known  as  "tell- 
tales," to  warn  brakemen  of  the  proximity  of  the  bridge, 
and  the  company,  in  erecting  such  telltales,  had  negligently 
constructed  them  so  high  above  the  tracks  and  cars,  as  to  be 
ineffective  and  negligently  permitted  the  ropes  of  which 
said  signals  were  composed  to  become  and  reimaiu  wound 
around  the  beam  to  which  they  were  attached,  and  negli- 
gently permitted  the  ropes  to  become  and  i%main  worn  off 
at  the  ends,  and  so  frayed  and  unraveled  that  they  were, 
and  had  been  for  a  long  time,  to  the  knowledge  of  the  com- 
pany, wholly  insufficient  as  a  means  of  warning  to  the 
brakeman.  It  is  further  alleged  that  appellee's  said  rail- 
road runs  from  New  Albany,  Indiana,  to  Chicago,  Illinois ; 
that  the  decedent  had,  but  two  days  before  hia  death,  been 
employed  by  appellee  as  a  brakeman  on  its  freight-trains 
running  between  New  Albany  and  Chicago,  and  was  killed 
while  performing  his  duty  en  the  top  of  a  box  car,  by  being 
carried  while  on  a  moving  train  into  violent  contact  with 
said  bridge ;  that,  at  the  time  of  the  fatal  accident,  intestate 
was  wholly  ignorant  of  the  dangerous  charact^  of  the 
bridge,  and  ignorant  of  its  position  and  location,  and  of  the 
fact  that  appellee  had  permitted  the  telltales  to  get  out  of 
repair  and  become  inadequate  to  give  warning  of  the  prox- 
imity of  the  bridge.     The  answer  is  a  general  denial. 

The  facts  disclosed  by  the  answers  to  interrogatories,  in 
substance,  are  these :  At  the  time  of  hia  death  the  deceased 
was  thirty-six  years  of  age,  five  feet  eight  inches  high,  was 
employed  by  the  company  as  an  extra  brakeman  June  14, 
1899,  and  continued  in  service  aa  an  extra  brakeman  until 
July  7,  1899.  On  five  occasions  prior  to  hia  death  he 
passed  under  said  bridge  in  the  daytime,  and  was  warned 
two  or  three  times  of  its  dangerous  character  by  the  con- 
ductor. A  week  or  ten  days  before  his  death  he  was  on  a 
flonth  bonnd  train  that  stopped  at  Fntnamville  to  discharge 
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freight.  Ab  the  train  started  southward,  while  he  was 
climhing  up  the  laddw  on  th«  aide  of  a  box  car  to  the  top, 
the  conductor  warned  him  that  unless  he  laid  down,  the 
overfiead  bridge — which  was  near  by — ^"would  cut  him  off 
at  the  pockets,"  and,  heeding  tie  warning,  Francis  proa- 
trated  himself  on  the  top  of  the  oar  while  the  same  passed 
nnder  the  bridge.  Francis  bad  opportunity  after  his  em- 
ployment, on  several  occasions,  as  he  passed  over  the  road, 
to  ascertain  that  the  bridge  at  Putnamville  was  a  low 
bridge,  and  dangerous  to  one  standing  on  a  box  car  while  it 
was  passing  under  it  At  9  o'clock  a.  m.  on  July  7, 
1899 — the  same  being  a  bri^t  morning — the  deceased, 
being  on  a  north  bound  train,  while  sitting  on  a  brake-wheel 
which  extended  two  feet  and  ona  inch  above  the  top  of  the 
car,  wi&  his  back  to  the  bridge,  with  his  hat  over  his  eyes, 
and  head  drooped  as  if  asleep,  was  struck  by  the  bridge  and 
killed.  Within  a  distance  of  130  feet  there  was  nothing 
to  obetmct  a  view  of  the  bridge,  and  if  the  deceased,  within 
t}iat  distance,  had  looked, — ^which  he  did  not  do,  though 
he  was  not  so  engaged  as  to  jH"event  it, — ^he  might  have 
seen  the  bridge  and  avoided  the  injury.  To  warn  brakemen 
of  the  proximity  of  the  bridge,  the  company  had  previously, 
at  a  point  240  feet  south  of  Uie  bridge  in  question,  con- 
structed telltale  composed  of  ropes  one  inch  in  diameter, 
eight  inches  apart,  suspended  in  vertical  sections  from  a 
beam  across,  and  twenty-three  feet  above,  the  track,  so  as 
to  touch  and  drag  harmlessly  over  the  person  of  a  brakeman 
who  happened  to  be  on  the  top  of  a  box  car;  but  the  com- 
pany at  the  time  of  the  injury  had  permitted  the  telltales 
to  become  frayed,  worn  off,  and  so  shortened  as  to  be  of 
inadequate  length  for  the  purpose  designed,  while  if  they 
had  been  of  proper  length' and  in  proper  condition  Francis 
would  probably  have  been  warned  of  the  nearness  of  the 
bridge.  That  he  lost  his  life  on  account  of  the  dangerous 
diaracter  of  the  bridge,  and  the  imperfect  condition  of  the 
telltales.     The  deceased  was  in  a  proper  place  and  in  the 
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discharge  of  hia  duties  wbea  killed,  and  was  not  able  to 
escape  after  be  discovered  the  neBmeas  of  the  bridga 

Counsel  for  the  company  admit  that  both  flie  general  voi*- 
diet  and  the  auBwera  to  the  interrogatories  establish  &e  n^- 
ligenee  of  appellee  as  alleged,  and  fnrthennore,  that  the 
genera]  verdict  is  a  finding  of  all  the  material  facts  against 
appellee,  and  that  the  same  most  stand  unless  the  answers 
to  the  intem^tories  state  the  existence  of  facta  that  are 
in  irreconcilable  conflict  with  the  general  verdict.  These 
sdmisaions  remove  from  the  case  all  the  questions  discussed 
except  that  relating  to  the  assumption  of  risk  by  the  intes- 
tate. 

The  complaint  is  oonstmeted  upon  the  one  theory, — ^tLat 
the  bridge  was  erected  and  maintained  at  a  height  so  low 
that  a  brakeman  could  not  safely  ride  thereunder  on  top 
of  a  box  ear,  and  that  such  condition  was  known  to  appellee 
and  unknown  to  the  decedent.  The  avennenta  concerning 
telltales  do  not  pretend  to  constitute  an  independent,  sub- 
stantive charge  of  negligence,  hut  their  insufficient  condi- 
tion is  set  forth  as  an  element  entering  into,  and  forming 
a  part  of,  the  dangerous  character  of  the  bridge;  But  for 
this  purpose  as  we  view  the  complaint,  they  amount  to 
nothing  more  than  surplusage.  It  is  nonbere  alleged  that 
the  deceased  had  any  knowledge  of  telltales,  or  that  he 
knew  what  they  were  intended  for,  or  that  they  are  in  com- 
mon use  on  railroads  as  a  means  of  warning,  or  that  he 
faiew  appellee  had  erected,  or  pretended  to  erect,  any  warn* 
ing  device  at  its  Putnamville  bridge.  We  can  not  presume 
sneh  knowledge,  in  aid  of  the  complaint ;  and  without  know- 
ing something  about  telltales,  their  object  and  purpose,  or 
that  some  such  device  was  in  common  nae  on  railroads  as 
a  means  of  warning  against  low  bridges,  it  cannot  be  as- 
snmed  that  the  deceased  was  thrown  off  his  guard  or  de- 
ceived by  their  absence,  in  his  approach  to  the  bridge.  It 
would  not  do  to  say  that  he  was  misled  by  the  absence  of 
tbat  which  he  did  not  know,  or  have  any  cause  to  believe 
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existed.  We  most  therefore  eliminate  from  consideration, 
as  not  being  within  the  isBues,  the  discuBsion  couceming 
the  impaired  telltales. 

Certain  general  principles  have  heen  so  of  ten .  declared 
by  this  court  that  we  deem  it  unprofitable  to  cite  cases. 
(1)  A  railroad  company  owes  to  its  employes  the  duty  to 
observe  reasonable  care  in  the  construction  of  its  road,  in- 
cluding all  lateral  and  overhead  structures  that  affect  their 
safety ;  and  if  it  fails  to  construct  and  maintain  its  over- 
head bridges  of  sufficient  height  to  make  them  safe  for  ita 
employes  who  are  required  to  work  on  top  of  moving 
trains  as  they  run  under  them,  the  company  is  guilty  of 
actionable  negligence  to  one  who  without  fault  is  injured 
thereby.  (2)  A  degree  of  peril  being  necessarily  incident  to 
service  on  a  railroad  train,  one  accepting  such  service  im- 
pliedly agrees  to  take  upon  himself  the  risk  of  all  ordinary 
and  usual  dangers  that  attend  such  service.  (3)  An  «ca- 
ploye  has  the  right  to  presume  that  his  employer  has  per- 
formed all  those  duties  which  the  law  imposes  upon  him, 
and  the  former  does  not,  therefore,  assume  a  risk  which 
arises  out  of  the  latter's  negligence.  (4)  But  it  is  the  duty 
of  an  employe,  in  all  situations,  to  be  vigilant  for  his  own 
safety ;  and  when  the  negligence  of  his  employer  has  pro- 
duced an  extra  hazardous  condition,  which  has  become 
known  to  the  employe,  or  the  dangerous  condition  is  so  ob- 
vious that  an  ordinarily  prudent  person  would  have 
seen  it,  and  such  employe  thereafter,  with  knowledge  of  the 
extent  of  the  peril,  voluntarily  enters  upon  or  continues  in 
such  employment  without  the  promise  of  the  employer  to 
remove  it,  he  will  be  held  to  have  assumed  the  risk,  and 
without  the  right  of  recovery  against  the  employer  for  any 
injury  suffered  therefrom.  Louisville,  etc.,  R.  Co.  v. 
Kemper,  147  Ind.  561 ;  Louisville,  etc.,  R.  Go.  v.  Sandford, 
117  Ind.  265;  Indianapolis,  etc.,  R.  Co.  v.  Wataon,  114 
Ind.  20,  5  Am.  St.  578. 
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View  aa  we  will  the  conduct  of  appellee  in  maintaining 
tte  bridge  at  Putnamville,  whicli  in  the  previona  twenty-five 
Tears  had  caused  the  death  or  injury  of  nineteen  of  its  em- 
ployes, according  to  the  complaint,  we  are  thereby  fur- 
nished with  no  legal  warrant  to  excuse  the  decedent,  if,  with 
hiowledge  of  the  dangeroua  character  of  the  bridge,  he  vol- 
untarily eontinned  to  encounter  it.  And  this  the  answers  to 
the  interrogatoriea  show  that  he  did.  He  had  passed  Ae 
bridge  five  times  in  dayli^t.  Two  or  three  times  he  had 
been  warned  by  those  in  charge  of  his  trains,  and  ten  days 
before  his  death,  when  but  a  short  distance  from  the  bridge, 
and  about  climbing  to  the  top  of  a  car,  he  received  from 
the  conductor  such  pointed  caution  as  induced  him  to  lay 
down  upon  the  top  of  the  car  while  the  train  passed  under 
the  bridge.  These  several  warnings,  and  the  obaervationa 
that  he  necessarily  must  have  made  as  he  lay  prostrate  upon 
ibe  car  as  the  same  passed  under  the  bridge,  were  sufficient 
to  impress  one  of  ordinary  understanding  and  caution  with 
the  gravity  of  the  danger  to  one  caught  on  top  of  a  m«ving 
train  at  that  place.  Having  been  thus  acquainted  with  the 
bridge  and  its  hazards,  he  was  no  longer  in  a  position  to  be 
deceived  by  it,  or  to  be  protected  by  the  presumption  that 
the  bridge  had  been  safely  constructed.  He  then  knew  as 
mnch  as  his  employer  about  its  dangerous  character;  they 
were  then  on  an  equal  footing,  and  the  voluntary  continu- 
ance of  the  deceased  in  the  employment,  without  assurance 
from  appellee  to  abate  the  danger,  was  an  aasumption  of 
the  risk. 

It  b  no  justification  of  his  conduct  to  say  that  appellee's 
railroad  was  more  than  100  miles  long,  and  that  the  de- 
ceased waa  an  extra  brakeman,  had  been  bnt  five  times  over 
the  road  in  dayli^t,  and  had  not  had  sufficient  time  and 
opportunity  to  become  acquainted  with  the  many  varying 
physical  aspects  of  the  long  line  of  road,  so  as  to  discern, 
by  the  exercise  of  caution,  the  proximity  of  the  bridge.    The 
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answers  show  tlut  he  did  know,  or  had  sufficient  opportu- 
nity to  know,— which  amounts  to  the  same  thing, — that 
somewhere  on  the  line  of  the  road  was  a  dangerouB  overhead 
hridge ;  and  thus  knowing,  he  was  found  to  approach  the 
hridge  sitting  on  a  brake-wheel,  with  bis  hack  to  the  forward 
end  of  the  train,  with  his  head  drooped,  and  his  cap  palled 
over  his  eyes.  This  apparently  thoughtless  conduct,  how- 
ever, is  unimportant  Having,  by  continuing  in  the  service 
after  notice  of  the  danger,  impliedly  agreed  to  take  his 
chances  of  injury  by  the  bridge,  his  obaervanee  of  caution 
and  care  in  aj^roacbing  it  would  not  have  strengthened 
appellant's  claim. 

The  issue  tendered  by  the  complaint  is  that  the  intestate 
did  not  know  of  the  dangerous  bridge.  The  answers  of  the 
jury  are  to  the  effect  that  he  did  know  of  it  If  he  did  know 
of  it,  as  we  have  seen,  and  voluntarily  continued  to  encoun- 
ter it,  his  next  of  kin  can  not  recover,  and  this  universal 
rule  arrays  the  answers  to  the  interrogatories  in  irreeon- 
eilable  conflict  with  the  general  verdict  for  appellant 

We  find  no  error.    Judgment  affirmed. 
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Indiana  Natubal  Gas  &  Oil  Gohpant  v. 
O'Brien,  by  Next  Friend. 

[No.  10,477.    Fflad  Janiuzy  8,  1908.    Roheuing  denied  Much  18, 
1908.] 

Nkoudbhob.— fncurrMl  Ritt.—N^otiee.—PUadiTig.—Vndet  }369a  Bnma 
1901,  which  proridee  that  In  aotiona  for  personal  injuries  it  ilum 
not  be  necessaiy  for  plaintiff  to  Allege  or  prove  freedom  from 
oontrilmtary  negligenoe,  plaintiff,  in  an  action  for  penonal  in- 
Jorica  oansed  b;  the  giving  vaj  of  a  defeotire  bridge  which  she 
was  attempting  to  croae.  Is  not  required  to  negative  in  the  ootn- 
plaint  previous  notioe  or  knowledge  of  the  uiBafe  oondition  of 
the  bridge,    pp.  ees-t78. 

ArrsjLL  AND  Erbob.— £>a  of  Exceptimu.^Eoidettce.—Becord.— The 
evidence  can  not  b^  considered  on  appeal,  where  what  purports  to 
be  a  bill  of  exceptions  embracing  the  eridenoe  doee  not  appear 
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tQ  have  been  presented  to  the  judge  fra-mgnatve  within  th«  tine 
allowed  bj  the  court,    p.  t78. 

AsvxAL. — BiU  of  Exceptimu.— Filing.— Tho  eridenoe  is  not  properly  in 
the  retwrd  where  the  bill  of  exoeptiona  is  not  shown  to  hsTe  been 
filed,  either  in  open  ooiut  or  with  the  oleA.  aftev  being  aigned 
by  the  Judge,    p.  £78. 

Kbouo-knob. — Pleading. — Evidtnae. — In  an  action  tor  perKmal  in- 
juries caused  by  the  glidng  Way  of  a  defdotivs  bridge,  the  de- 
fendwit  may,  nndoF  the  genenU  denial,  p>ove  that  plaintiff  had 
notioeof  the  nnsafeeonditlin  of  the  bridge  prior  to  the  aooident, 
althongh  notice  tbeteof  yn»  not  negatiTed  in  the  oompUial.  p, 
579. 

From  Caea  Circuit  Court;  D.  H.  Chast,  Judge. 

Action  by  Lillie  O'Brien,  bj  next  friend,  aguast  the 
Indiana  Natural  6ae  k  Oil  Company  for  damages  for 
personal  injuries.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court, 
under  §1337u  Burns  1901.    Affirmtd. 

W.  0.  Johnton,  M.  WinJUld,  Q.  C.  Taber,  J.  C.  Black- 
Udge,  O.  C.  Shirley,  Conrad  Wolf,  J.  A.  Sindman  and  Jf. 
M.  PoweU,  for  appellant. 

M.  B.  Lairy,  M.  F.  Mahoney,  8.  T.  McConndl  and  A. 
G.  Jenkinet,  for  appellee. 

JoKDAN,  J. — Appellee,  a  minor,  oonmienced  this  action 
by  her  next  friend  in  the  Howard  Circuit  Court,  to  recover 
damages  for  personal  injuries  sustained  by  her,  and  alleged 
to  be  doe  to  tbe  negligence  of  appellant  The  cause  was 
Tenued  to  the  Cass  Circuit  Court,  wherein,  on  a  trial  by  the 
court,  appellee  was  awarded  the  sum  of  $4,000,  and,  over 
appellant's  motion  for  a  new  trial,  judgment  was  rendered 
OB  the  general  finding  of  the  court  for  that  amount  From 
this  judgment  appellant  appeals,  and  assigns  three  errors : 
(1)  Overruling  the  demurrer  to  the  amended  complaint; 
(3)  overruling  motion  in  arrest  of  judgment;  and  (3) 
denying  motion  for  a  new  trial 

The  amended  complaint,  among  other  things,  discloses 
that  the  defendant  is  a  corporation  organized  and  doing 
business  in  and  under  the  laws  of  the  State  of  Indiana, 
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and  has  been  such  corporation  for  about  ten  years,  and 
during  that  time  has  been  engaged  in  constructing,  main- 
taining, and  operating  gas  pipe-lines  in  the  gas  territory  of 
ludiana,  running  from  Cass  county  to  Chicago,  in  the  state 
of  Illinois.  Prior  to  the  25th  day  of  June,  1899,  the  de- 
fendant, while  maiDtaining  and  operating  its  gas  pipe-line 
aforesaid,  excavated  a  deep  and  wide  trench  in  which  to  lay 
its  pipe-line  across  the  northwest  comer  of  Spencer  park,  a 
public  park  owned  by  the  city  of  Ix^nsport,  Indiana,  and 
situated  near  to  said  city.  This  park,  it  is  alleged,  was 
open  to  and  frequented  by  the  public  generally,  and  that  a 
public  drive  and  road  in  said  park  was  much  traveled  by 
the  public,  which  fact  was  well  known  to  the  defendant 
Said  trench,  where  it  crossed  said  drive  and  highway,  was 
very  deep  and  wide,  and  dangerous  to  persons  traveling  on 
the  said  highway  when  the  trench  was  not  securely  bridged 
and  covered.  The  defendant,  at  and  prior  to  the  aforesaid 
date,  invited  the  public  generally  to  travel  said  highway 
over  said  trench,  by  bridging  the  same  so  as  to  make  it 
appear  to  be  safe  for  travelers  to  pass  over.  After  alleging 
these  facts,  the  complaint  charges  that  said  defendant 
"carelessly  and  negligently  bridged  and  covered  said  trench 
at  said  drive  and  highway  with  weak  and  insufficient  ma- 
terial, to  wit,  with  small,  defective,  weak,  and  rotten  cross- 
ties,  and  covered  said  cross-ties  with  thin,  defective,  and 
decayed  boards,  which  would  not  stand  the  weight  of  an 
ordinary  horse  and  buggy  passing  on  and  over  the  same; 
that  said  cross-ties  were  not  securely  fastened  in  the  earth, 
and  that  said  boards  were  not  nailed  or  otherwise  fastened 
to  such  cross-ties,  by  reason  whereof  said  covering  and 
bridge  were  from  the  first  insecure  and  unsafe  to  the  public 
having  occasion  to  travel  over  said  drive  and  highway ;  that 
on  said  25th  day  of  June,  1899,  the  plaintiff  was  riding  on 
and  along  said  highway  in  a  buggy  drawn  by  a  single  horsey 
and  while  so  driving  along  said  highway,  intending  and  en- 
deavoring to  drive  over  said  trench  across  said  bridge  or 
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covering,  snd  when  her  horse  was  on  and  about  to  cross  the 
same,  said  btidge  gave  waj  and  broke  down,  and  thereby 
and  by  reason  whereof  precipitated  her  said  horse  into  said 
deep  and  wide  trench,  whereby  and  by  reason  whereof  the 
bii^y  in  which  the  plaintiff  was  riding  was  suddenly 
thrown  forward  with  great  force  and  violence,  by  which 
the  plaintiff  was  thrown  with  terrific  force  and  violence 
from  her  seat  in  aaid  buggy  against  the  front  part  thereof, 
to  wit,  upon  the  dash-board  and  the  wheels  of  said  buggy, 
and  Bhe  was  then  and  there  made  sick,  and  greatly  and 
sorely  wounded,  cut,  strained,  ruptured,  torn,  lacerated, 
and  otherwise  injured,  both  externally  and  internally."  It 
is  also  alleged  that  her  said  injuries  are  permanent,  and  hy 
reason  thereof  she  will  be  an  invalid,  unable  to  labor  and 
earn  a  livelihood,  during  the  remainder  of  her  natural  lifa 
A  further  description  of  her  injuries,  her  suffering,  and 
the  expense  which  she  incurred  by  reason  of  medical 
treatment,  etc.,  are  disclosed.  She  alleges  that  she  is  nine* 
teen  years  of  age,  and  prior  to  the  accident  had  always  ffli- 
joyed  perfect  health,  etc  Damages  in  the  sum  of  $25,000 
are  demanded. 

The  principal  objection  urged  against  the  complaint, 
is  that  there  ia  an  entire  absence  therein  of  any  averments 
to  negative  notice  or  knowledge  on  the  part  of  the  plaintiff 
of  the  unsafe  or  dangerous  condition  of  the  bridge  previous 
to  the  tipie  of  the  accident  It  is  therefore  insisted  that, 
in  view  of  the  absence  of  such  averments,  the  presumption 
necessarily  must  follow  that  she  did  know  or  have  knowl- 
edge of  the  peril  or  danger  to  which  she  would  be  exposed 
by  her  act  in  entering  upon  the  bridge  in  controversy. 
Under  such  circnmstances  it  is  said  that  I^  her  voluntary 
act  in  going  upon  the  bridge  she  thereby  assumed  or  took 
upon  herself  the  risk  of  a  known  danger,  and  a  recoveiy  in 
this  action  is  therefore  barred.  Or,  in  other  words,  it  is 
contended  that  under  the  facts  in  the  complaint,  the  prin- 
ciple affirmed  by  the  maxim  volenti  non  fit  injuria  applies 
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and  rules  the  case.  It  ia  conceded,  and  properly  so,  tliat 
the  rule  whidi  formerly  prevailed  in  this  jurisdiction  re- 
quiring a  plaintiff,  who  sued  to  recover  for  personal  injuries 
due  to  the  n^ligenee  of  the  defendant,  to  allege  in  bia 
complaint,  and  prove  upon  the. trial,  freedom  on  his  part 
of  contributory  negligence,  has  been  abrogated  by  an  act 
of  the  legislature  approvecl  February  17, 1899.  Acts  1899, 
p.  58,  §359a  Bnms  1901.  But  the  contention  ie  advanced 
that  the  latter  act  did  not  relieve  appellee  of  the  duty  of 
showing  l^  positive  avennents  in  her  complaint  that  she 
had  no  notice  or  knowledge,  at  the  time  she  entered  upon 
the  bridge^  of  its  unsafe  or  dangerous  condition.  It  is  in- 
sisted that,  under  the  law  as  it  still  exists,  she  was  required 
to  negative  such  knowledge  upon  her  part,  in  order  to  show 
that  by  her  act  in  entering  upon  tlie  bridge  that  she  did  not 
voluntarily  assume  or  take  upon  herself  the  risk  of  its 
unsafe  or  dangerous  condition. 

It  will  be  noted  tbat  the  question  as  here  presented  re- 
lates wholly  to  tiie  suflSciency  of  the  pleading  in  respect  to 
its  statement  of  a  cause  of  action  arising  out  of  the  negli- 
gence of  the  defendant,  and  that  the  relation  of  master  and 
servant  did  not  exist  between  the  respective  parties  at  the 
time  the  alleged  injury  was  sustained.  It  has  been  settled, 
by  a  long  line  of  decisions  of  this  and  the  Appellate  Court, 
that  in  an  action  wherein  it  is  sought  to  recover  damages 
for  the  injury  or  death  of  a  servant  by  reascMi-  of  or  on 
account  of  the  negligence  of  the  master  in  failing  to  furnish 
a  safe  place  or  premises  in  which  the  servant  was  required 
to  worii,  or  safe  maebineiy,  appliances,  or  impleonents  with 
-(^ich  he  was  required  to  perform  the  duties  of  his  employ- 
ment, then  in  snch  a  case  llie  complainant  must  negative 
in  his  complaint  knowledge  on  the  part  of  the  servant  of 
the  unsafe  condition  of  snch  premises,  machinery,  appli- 
ances, or  implements,  in  order  to  show  that  the  injured  or 
deceased  servant  had  not  voluntarily  assumed  the  danger 
complained  of  as  one  of  the  ordinary  risks  of  tlie  service 
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or  emplojmeat  in  whioh  he  was  engaged.  See  the  following 
cases:  Indiana,  etc.,  B.  Co.  t.  Dailey,  110  Ind.  75;  Louis- 
ville, etc.,  B.  Co.  V.  Sandford,  117  Ind.  265;  Louiaville, 
etc.,  B.  Co.  T.  Corpg,  124  Ind.  427,  8  L.  R.  A.  636;  ^vans- 
ville,  etc.,  B.  Co.  v.  Duel,  134  Ind.  156 ;  Louiaville,  etc.,  B. 
Co.  V.  Miller,  140  Ind.  685 ;  Peerless  Stone  Co.  v.  Wray. 
143  Ind.  574 ;  Lomsville,  etc.,  B.  Co.  v.  Kemper,  147  Ind. 
561;  Clark  County  Cement  Co.  v.  Wright,  16  Ind,  Apjx 
630 ;  Chicago,  etc.,  B.  Co.  v;  Wagner,  11  Ind.  App.  22 ;  Mc- 
Farlan  Carnage  Co.  v.  Potter,  21  Ipd.  App.  692 ;  UeFar- 
lan  Carriage  Co.  v.  Potter,  153  Ind.  107 ;  New  Kentucky 
Goal  Co.  V.  Albini,  12  Ind.  App.  497;  Evanaville,  etc.,  B. 
Co.  V.  Holcomb,  9  Ind.  App.  198 ;  Linton  Coal,  etc.,  Co.  v. 
Persons,  11  Ind.  App.  264 ;  Q.  H.  Hammond  Co.  v.  Mason, 
12  Ind.  App,  469;  Terre  Haute,  etc.,  B.  Co.  v.  Pruiti,  25 
Ind.  App.  227 ;  Staldter  v.  City  of  Huntington,  153  Ind. 
354. 

The  statute  of  1899,  supra,  under  its  terms  only  pro- 
fesses to  apply  to  coDtrihutory  negligence,  and  con  not  be 
extended  to  relieve  a  plaintiff  of  the  burden  of  showing  in 
his  complaint  an  absence  of  the  assumption  of  risk  on  the 
part  of  the  injured  person,  when  required  under  the  mle 
asserted  and  enforced  by  this  court  in  cases  prerioos  to  the 
enadanent  of  the  aforesaid  act  The  rule,  as  asserted  in 
the  cases  last  above  cited,  in  respect  to  exacting  the  duty  of 
a  plaintiff  in  an  action  in  which  the  relation  of  master  and 
servant  existed,  to  negative  the  fact  that  the  injured  person 
did  not  assume  the  risk  incident  to  the  danger  in  question, 
remains  untouched  and  unchanged  by  the  statute  of  1899. 

Counsel  for  appellee  insist  that  the  doctrine  of  the  as- 
simiption  of  risk  must  be  confined  alone  to  oases  of  negli- 
gence wherein  the  relation  of  master  and  servant  or  other 
contractual  relations  existed  between  the  parties  at  the  time 
of  the  accident,  and  can  not  be  extended  to  a  class  of  cases 
to  which  the  one  at  bar  belongs.  It  may  be  said  that  the 
principle  commonly  denominated  "assumption  of  risk,"  in 
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its  technical  sense  or  meaning,  as  recognized  and  applied  in 
cases  where  the  relation  of  master  and  servant  or  other  cod-  ■ 
tracfual  relations  existed  between  the  parties  at  the  time  of 
the  accident,  does  not  extend  or  apply  to  a  class  of  cases  to 
which  the  one  under  consideration  belongs.  Nevertheless  we 
hold  that  what  the  authorities  treat  or  consider  as  the  doo- 
trine  of  "incurred  risk"  or  "taking  the  risk  or  hazard"  or 
"running  the  risk"  incident  to  a  known  and  appreciated 
danger,  whatever  the  terminology  used  to  denominate  the 
doctrine  may  be,  is  applicable  to  a  case  of  the  nature  or  char- 
acter of  the  one  under  review.  In  such  cases,  however,  the 
doctrine  of  "incurred  risk"  or  "taking  the  risk"  or  "running 
the  risk"  may  he  said  to  rest  upon,  or  be,  in  its  nature,  effect, 
and  import,  the  equivalent,  at  least,  of  the  principle  ex- 
pressed by  the  maxim  volenti  jwn  fit  injuria,  and  is  not 
founded  on  the  theory  of  an  applied  agreement  or  contract 
as  is  usually  asserted  in  suits  by  a  servant  against  the  maa- 
tef.  This  doctrine  or  principle,  as  asserted,  is  of  universal 
application,  and  is  not  confined  alone  to  cases  where  the 
relation  of  the  parties  are  of  a  contractual  nature.  There- 
fore, independently  of  such  relations,  there  may  be  in  a 
case  like  the  one  at  bar  an  element  to  the  effect  that  the 
injured  party  by  his  acts  in  the  premises  is  shown  to  have 
incurred  or  taken  upon  himself  the  risk  incident  to  a  known 
and  appreciated  danger,  and,  if  the  facta  disclose  such  a 
feature  or  element  in  the  case,  it  should  he  recognized  and 
treated  accordingly,  and  not  taerely  as  one  constituting  con- 
tributory negligence.  Warren  v.  Boston,  etc.,  R.  Co.,  163 
Mass.  484,  40  N.  E.  895 ;  O'Mahy  v.  South  Boston  Oas 
Light  Co.,  158  Mass.  135,  32  N.  E.  1119,  47  L.  R.  A.  161 ; 
Thomae  v.  Quarfermaine,  L.  E.  18  Q.  B.  D.  685 ;  Miner 
V.  Connecticut  River  R.  Co.,  153  Mass.  398,  26  N.  E.  994; 
Thompson,  Negligence  (2d  ed.),  §184. 

In  order,  however,  that  the  principle  to  which  we  have 
referred  may  operate  or  be  applicable  to  cases  of  the  class  of 
the  one  under  review,  it  must  appear  that  the  injured  per- 
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son  liad  knowledge  of  the  danger  in  question,  and  appre- 
ciated it,  and  voluntarily,  or  of  hia  own  choice,  exposed  him- 
self to  or  encountered  such  danger,  thereby  incurring,  or 
taking  upon  himself,  the  riek  incident  thereto.  See  authori- 
ties aboTO  cited.  Where  a  person  lias  knowledge  of  and 
fully  appreciates  a  danger,  and  under  such  circumstances, 
-without  any  special  exigency  compelling  him,  he  exposes 
himself  to  such  danger  or  peril,  his  act  in  the  premises  may 
be  deemed  to  have  been  voluntary.  Contributory  negli- 
gence in  such  a  case  can  not  properly  be  said  to  be  an  ele- 
ment therein,  for  certainly  the  voluntary  act  of  a  party  in 
exposing  himself  to  a  known  and  appreciated  danger  is 
wholly  incompatible  with  an  act  of  negligence  or  careless- 
ness, for  it  must  be  manifest  that  carelessness  in  r^ard  to 
a  matter  is  not  the  same  as  the  exercise  of  a  deliberate 
choice  in  respect  thereto.  Freedom  of  the  will,  in  fact;,  is  the 
thing  emphasized  by  the  principle  asserted  in  the  maxim 
volenti  non  f,i  injuria.  It  certainly  must  be  true  that,  in 
an  act  where  design  is  shown,  the  imprudence  or  negli- 
gence of  the  actor  is  wholly  immaterial  as  a  feature  therein. 
That  negligence  and  wilfulness  are  inconsistent  or  incom- 
patible with  each  other  is  aiRrmed  in  Parker  v.  Pemisyl- 
vania  Co.,  134  Ind.  673,  23  L.  B.  A.  552,  and  reaffirmed 
in  Cleveland,  etc.,  R.  Co.  v.  Miller,  149  Ind.  4&0.  In  such 
cases  as  are  ruled  by  the  principle  asserted,  the  voluntary 
or  wilful  act  of  the  injured  party  which  brought  about  the 
injury  is  held,  and  properly  so,  to  be  the  proximate  and 
sole  cause  thereof.  The  theory  most  generally  affirmed, 
and  the  one  upon  which  the  contributory  negligence  of  the 
injured  person  is  held  to  bar  a  recovery  in  accident  cases, 
is  that  his  own  carelessness  or  imprudence,  under  the  cir- 
cumstances, was  either  partly"  or  wholly  the  cause  of  the 
injury  sustained. 

It  is  evident  that  contributory  negligence  and  incurring 
the  risk  of  a  known  and  appreciated  danger  are  two  inde- 
VoL.  160—18. 
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pendent  and  serrate  defensee  ^ich  should  not  be  c<hi- 
f  used  with  each  other.  Under  the  rule  referred  to  and  sano- 
tioned  in  such  caees  as  CUp  of  Indianapolis  t.  Cook,  99 
Ind.  10,  Saje  v.  Aurora,  etc..  Turnpike  Co.,  147  Ind.  324, 
and  Citixem  St.  B.  Co.  v.  Sidton,  148  Ind.  169,  in  regard  to 
a  traveler  (m  a  public  highway  or  street,  the  mere  knowledge 
of  the  injured  person  in  respect  to  the  defects  or  obstruo- 
ticrtis  encountered  upon  the  highway  or  street,  and  to  which 
the  injury  sustained  is  attributed,  is  held  not  alone  to  be 
sufficient  to  bar  the  action.  Knowledge,  howerw,  in  such 
cases  is  recognized  as  an  important  fact,  to  be  considered 
together  with  all  of  the  other  facts  and  circumstances  in 
the  case,  in  determining  whether  the  injured  party  was 
guilty  of  contributory  negligence;  and,  under  the  rule  pre- 
vailing prior  to  the  passage  of  the  act  of  1899,  the  plain- 
tiff in  such  cases  was  only  required  in  his  complaint,  and 
under  his  evidence,  to  negative  such  neg^igenc&  Now, 
however,  under  the  provisions  of  the  above  statute  in  such 
cases,  if  contributory  negligence  is  an  element  therein, 
the  burden  is  cast  upon  the  defendant  to  interpose  and 
prove  it  under  the  general  denial  as  a  defense  to  the  action. 
There  are  many  decisions  of  this  court  in  actions  outside 
of  master  and  servant  in  which  the  injury  complained  of 
was  imputed  to  dang^ous  defects  or  obstructions  in  ett^w 
hi^ways,  streets,  sidewalks,  bridges,  or  pathways  on  the 
premises  of  anctther.  In  some  of  these  appeals  at  least,  if 
not  all,  this  court,  tmder  the  circumstances,  while  recc^ 
nizing  the  doctrine  of  "incurred  risk"  or  "taking  the  risk" 
of  the  danger  thwein  by  the  injured  person,  nevertheless, 
without  att«npting  to  distinguish  the  difierence  between 
coQ^ibuiory  -negligence  and  that  of  "incurred  risk,"  baa 
treated  the  latter,  so  far  as  it  may  have  been  discloeed  as 
an  element  under  the  particular  facts,  as  -constituting  but 
a  species  of  cont^butory  nc^ligeoce.  The  following  cases 
will  suffice  4o  illustrate  or  verify  what  we  assert :  Presi- 
dent, etc.,  V.  Dusouchett,  2  Ind.  585,  586,  54  Am.  Dec.  467 ; 
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Bruker  v.  Town  of  Covington,  69  Isd.  33y  3S  Am.  "Rep. 
203 ;  Riesi  t.  City  of  Goshent  43  Ind.  339 ;  CUy  of  Hunt- 
ington V.  Breen,  77  Ind.  39 ;  EvansviUe,  etc.,  B.  Co.  v. 
drifftn,  100  Ind.  221,  50  Am.  Rep.  783;  Town  of  Oospori 
T.  Evans,  112  Ind.  133,  2  Am.  St  164 ;  Morrison  v.  Board, 
etc.,  116  Ind.  431. 

In  Evansville,  etc.,  R.  Co.  v.  Griffin,  attpra,  the  injnry 
complained  of  was  imputed  to  the  negligence  of  ihe  defend- 
snt  in  failing  to  cover  a  deep  irell  BitQtkted  on  its  premises, 
near  to  a  pathway  over  which  the  plaintiff  was  accustCHoed 
to  pass.  In  passing  thereon  in  the  night-tim^  be  fell  into 
the  uncoTered  well  and  was  injured.  The  court  in  that  case 
bj  Mitchell,  J.,  in  considering  his  right  to  recoreAr,  said: 
"If  he  undertook  to  follow  the  course  of.  the  foot-path  at 
ni^t,  knowing  of  the  location  and  condition  of  the  well, 
and  by  reason  of  the  darkness,  or  other  causey  missed  the 
path  and  fell  into  the  well,  he  can  not  recover,  for  the 
reason  that  it  was  negligence  to  take  the  risk." 

In  the  appeal  of  the  Town  of  Gosjmrt  v.  Evans,  supra, 
the  action  was  baeed  on  the  negligence  of  the  town  in  main- 
taining a  defective  or  dangerous  sidewalk  in  die  use  of 
which  plaintiff  was  injured.  Upon  the  evidence  this  court 
denied  a  recovery,  on  the  ground  that  plaintiff  waa  guilty 
of  contributory  negligence.  It  is  there  said:  "If  the 
defect  in  the  pavement,  which  the  plaintiff  voluntarily  en- 
conntered,  presented  an  obstruction,  or  was  of  sudi  a  char- 
acter that  the  town  of  Goaport  was  bound  to  take  notice 
of  it,  so  that  it  was  guilty  of  negligence  in  not  repairing 
it,  the  conclusion  follows  necessarily  that  the  plaintiff,  hav- 
ing full  and  equal  knowledge  of  its  character,  was  guilty 
of  contributory  negligence  in  venturing  upon  it,  no  matter 
how  carefully  she  may  have  prepared  for  the  enconntar, 
nor  with  how  much  care  she  went  upon  It.'* 

Morrison  v.  Board,  etc.,  supra,  was  baaed  upon  the  n^li- 
gMoe  of  the  county  in  maintaining  a  defective  public 
bridge.    This  court  in  that  case  said:  "One  who  voluntarily 
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goea  upon  a  structure,  with  full  knowledge  of  its  dangerouB 
condition,  and  of  tlie  perils  attending  the  venture^  will  be 
deemed  to  have  done  so  at  his  own  riaL  *  *  •  The 
law  accounts  it  negligence  for  one,  unless  under  compulsion, 
to  cast  himself  upon  a  known  peril,  from  which  a  prudent 
person  might  reasonably  anticipate  injury," 

These  cases  serve  to  show  that  while  the  court  recog- 
nized therein  the  principle  which  we  aBsert,  still  it  treated 
the  act  of  the  injured  party,  under  the  circumstances,  as 
constituting  a  species  of  contributory  negligence.  It  can 
not  be  said,  however,  that  the  court's  action  in  so  doing  was 
wholly  anwarranted  by  precedents,  for  many  other  authori- 
ties may  be  found  which,  without  distinction,  consider  the 
principle  expressed  in  the  maxim  volenti  rum  fit  injuria 
as  embracing  both  contributory  negligence  and  "incurred 
risk,"  and  the  latter  is  considered  therein  as  a  kind  or 
species  of  the  former.  The  following  cases  will  serve  to 
illustrate  this  fact:  Conroy  v.  Chicago,  etc.,  B.  Co.,  96 
Wis.  243,  70  N.  W.  486,  38  L.  R  A.  419 ;  Darcey  v.  Form- 
er's Lumber  Co.,  87  Wis.  245,  58  N.  W.  382;  Kane  v. 
NoHJiem  Cent.  B.  Co.,  128  TT.  S.  91,  9  Sup.  Ct  16,  32  L. 
Ed.  339;  Lawrence  v.  Hagemeyer  £  Co.,  93  Ky.  591,  20 
S.  W.  704;  Erslew  v.  New  Orleans,  etc.,  B.  Co.,  49  La. 
Ann.  86,  21  South.  153;  Clements  v.  Louisiana  Electric 
Light  Co.,  44  la.  Ann.  692-697,  11  South.  51,  16  L.  R.  A. 
43,  32  Am.  St  348;  Bunt  v.  Sierra,  etc.,  Co.,  138  U.  S. 
483,  11  Supi  Ot.  464,  34  L.  Ed.  1031 ;  Alabama,  etc.,  B. 
Co.  V.  Hall,  105  'Ala.  599,  17  South.  176 ;  Louisville,  etc., 
B.  Co.  V.  Woods,  105  Ala.  561,  17  South.  41;  King  v. 
Ford  Eiver  Lumber  Co.,  98  Mich.  172,  53  N.  W.  10 ;  Lan- 
ing  V.  New  York  Cent.  R.  Co..  49  N".  T.  521,  10  Am.  Rep. 
417 ;  Cullen  v.  Nortpn,  53  Hun  9,  4.^^.  Y.  Supp.  774 ;  Sur- 
gin  V.  Bichmond,  etc.,  R.  Co.,  115  N.  0.  673,  20  S.  E. 
473;  Turner  v.  Ooldsboro  Lumber  Co..  119  K  C.  387,  26 
S.  E.  23;  Alcorn  v.  Chicago,  etc.,  B.  Co.,  108  Mo.  81,  18 
S.  W.  188;  Broom,  legal  Maxima  (8th  ed.),  268}  Black, 
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Law  &  Prac,  §333.  Id  thie  latter  work  the  author  Bays: 
"The  assumption  of  risk  is  a  species  of  contributory  n^U- 
gence."  In  Coley  v.  Norlh  Carolina  R.  Co.,  129  N.  C. 
40t,  40  S.  E.  195,  57  L.  E.  A.  817,  the  supreme  court  of 
North  Carolina  clearly  distinguish  between  assumption  of 
risk  and  contributory  negligence,  and  hold  that  they  are 
not  equivalent  defenses,  but  are  essentially  different  in 
their  nature  and  results. 

In  the  cases  decided  by  this  coiirt  to  which  we  have 
referred,  no  question,  it  appears,  was  either  raised  or  de- 
cided to  the  effect  that  it  was  essential  to  negative  in  the 
complaint  not  only  contributory  negligence  but  also  the  fact 
that  the  injured  person  did  not  incur  the  risk  of  the  danger 
of  which  he  complained.  In  fact,  we  have  discovered  no 
decision  in  any  case  of  the  character  or  nature  of  tne  one 
at  bar  where  this  court  as  a  question  of  pleading  has  either 
upheld  or  denied  the  contention  of  counsel  for  appellant 
The  question,  therefore,  under  the  circumstances,  may  be 
considered  as  being  presented  for  the  first  time  in  this 
appeal..  As  it  is  an  open  one  in  this  jurisdiction^  a  decision 
thereof  adverse  to  the  insistence  of  appellant's  counsel  will 
consequently  not  contravene  any  ruling  precedent  of  this 
court  We  may  again  assert,  however,  that  the  rule  en- 
forced in  Peerless  Stone  Co.  v.  Wray,  143  Ind.  574,  and  in 
other  cases  where  the  relation  of  master  and  servant  existed 
at  the  time  of  the  accident  by  which  the  plaintiff  is  required 
in  his  complaint  to  negative  the  assumption  of  the  risk  inci- 
dent to  the  danger  arising  out  of  the  particular  negligence 
of  the  defendant,  is  not  affected  by  the  statute  of  1899,  and 
still  prevails. 

We  are  of  the  opinion  that  no  suMcient  reasons  can  be  ad- 
Tonoed  for  declaring  the  rule,  as  contended  for  by  counsel 
for  appellant,  by  holding  that,  as  a  matter  of  pleading,  the 
plaintiff  should  have  shown  that  by  her  voluntary  act  in 
going  upon  the  bridge  in  controversy,  under  the  ciroum- 
I,  she  did  not  thereby  take  upon  herself  or  incur  the 
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risk  incident  to  the  danger  which  she  encouirtftied.  If, 
iinder  the  facts,  it  could  be  said  that  the  plaintiff  meurred 
or  had  taken  upon  herself  the  risk  incident  to  the  dangerotis 
condition  of  the  bridge  in  question,  the  burden  ffaa  upon 
the  defendant  to  interpose  and  prove  it  under  tike  general 
denial  as  a  defense  to  the  action. 

Again,  upon  another  view  of  the  question,  while  poesibly 
it  maj  be  said  that  the  legislature,  by  the  term  ^'oontribu- 
torj  negligence"  as  expressed  in  the  statute  of  189d,  supra, 
intended  thereby  to  include  or  embrace  the  elemmt  riso  of 
"incurred  risk"  in  cases  like  the  one  at  bar,  where  no  oOor 
tractual  relations  existed  between  the  parties  by  reason  td 
the  fact  that  this  court  had  previously  treated  and  con- 
sidered this  element  as  being  in  its  nature  or  character  but 
a  species  of  contributory  negligence.  Therefore,  tipon  Ais 
view,  the  plaintiff  would  be  relieved  of  the  burden  by  virtue 
of  this  statute  which  counsel  for  appellant  contend  she 
should  assume  as  a  matter  of  pleading  and  proof,  for  the  act 
in  question  expressly  casts  tiie  burden  of  pvoving  eoBtribn- 
tory  negligence,  in  all  actions  seeking  to  recover  for  per- 
sonal injuries,  upon  the  defendant. 

The  complaint  expressly  shows  that  the  negligence  of  tlie 
defendant  was  the  proximate  and  sole  cause  of  the  injury 
sustained,  and  under  the  facts  therein  allied  it  was  eofiB- 
cient  to  withstand  a  demurrer. 

Some  other  minor  objections  are  urged  against  die  plead- 
ing, but  these,  in  our  judgment,  are  without  merit.  Othw 
questions  are  discussed  by  counsel  for  appellant,  but  these 
all  depend  upon  the  evidence,  whidi  is  not  in  the  reoord  for 
at  least  the  following  reasons :  (1)  What  purports  to  be  a 
bill  of  exceptions  embracing  the  evidence  does  not  appear 
to  have  been  presented  to  the  trial  judge  for  his  signature 
within  the  time  allowed  by  the  court;  (2)  the  bill  la  not 
shown  to  have  been  filed,  either  in  open  court  or  with  the 
clerk,  after  being  signed  by  the  judga  See  act  of  March  8, 
1897  (Acts  1897,  p.  244)  ;  Adants  v.  Staie.  156  Ind.  S98. 
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Hie  record  presmts  no  available  error,  and  Uie  judgment 
b  therefore  affirmed. 


On  Petition  for  Reheabing. 

PiB  OirsiAic — ^Under  the  petition  for  a  rehearing  coun- 
sel lor  appellant  renew  their  diecussion  of  the  proposition 
that  appellee's  complaint  is  not  sufficient  to  state  a  cause  of 
action,  because  it  does  not  all^e  or  show  an  absence  of 
knowledge  on  her  part  in  respect  to  the  defective  and  un- 
safe oonditian  of  the  bridge  It  is  specially  contended  that 
the  court  erred  in  holding  that  such  knowledge  or  notice  on 
her  part,  if  any,  could  have  been  interposed  by  appellant, 
and  proved  under  tlie  general  denial  as  a  matter  of  defense 
to  the  action  Counsel  make  the  claim  that  if  appellee  was 
not  required  to  disclose  by  her  pleading  an  absence  of  such 
knowledge  as  a  fact  essential  to  her  cause  of  action,  then, 
under  the  circumstances,  if  her  voluntary  action  in  entering 
upon  the  bridge  with  notice.of  its  unsafe  condition,  is  a 
matter  of  defense,  it  must  be  interposed  and  set  up  as  such 
l^  way  of  a  special  afSrmative  answer,  and  can  not  be 
proved  \^  the  defendant  as  held  under  the  general  denial, 
for  the  reason,  as  asserted,  that  the  general  denial,  as  a 
plea^ng,  merely  traverses  and  puts  in  issue  the  material 
facts  alleged  in  the  complaint  The  error  of  appellant's 
leanied  counsel  in  this  ooutention  is  due  to  the  fact  that 
diey  accord  too  narrow  a  scope  or  design  to  the  general  de- 
nial nnder  our  civil  code. 

In  JefferaonvilU  Water  Sup.  Co.  v.  Riler,  146  Ind.  521, 
Ais  court,  in  considering  the  scope  of  a  general  denial,  said : 
"A  defendant,  under  the  general  denial,  ia  not  confined  to 
negative  piooi  in  denial  of  the  facta  stated  in  the  complaint, 
as  a  cause  of  action,  but  may,  upon  the  trial,  introduce 
proof  of  facts  independent  of  those  alleged  in  the  com- 
plaint, Jhut  which  are  inconsistent  therewith,  and  tend  to 
meet  and  break  down  or  defeat  the  plaintiff's  cause  of 
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action.  Works'  Practice  VoL  1,  §579 ;  Pomeroy'fl  Bern., 
§644;  Bli88,  Cod©  Pleading,  §321;  Boone,  Code  Pleading 
§65  (Pony  Seriea)  ;  Code  1881,  §127;  R.  S.  1881,  §377; 
Baliie  v.  Sear,  131  Ind.  301."  East  v.  Peden,  108  Ind.  92. 
It  is  tme  that  the  defendant  in  the  case  at  bar  might,  if  it 
80  desired,  have  set  np  the  defense  in  question  hy  an  affirma- 
tive plea  or  answer,  but  this  it  was  not  required  to  do  in 
addition  to  pleading  the  general  denial 

We  have  again  fully  considered  the  questions  presODted 
by  appellant's  counsel,  but  are  satisfied  that  the  holding  of 
the  court  in  the  former  hearing  was  rig^t;  therefore  tlie 
petition  for  rehearing  is  overruled. 


The  Southern  Indiana  Railway  Cohpant 

r.  Martin. 

[No.  20,024.    Filed  Kaioh  19,  1908.1 

APPKAid  AND  Bsao&.—IUeord  of  Pleadingt  Tratamiiud  on  Changt  ef 
Vemie. — While  it  ia  the  dnt;  of  the  clerk  of  the  court  tKua  'whidi 
an  appeal  ia  t^ea  to  eop7  in  the  tranacript  a  complaint  trans- 
mitted to  snob  court  on  change  of  venue,  a  copy  of  .the  complaint 
set  ont  In  a  oop7  of  the  tranacript  made  on  change  of  venne  irill 
be  considered  on  appeal,  where  it  is  pnq)erl7  anthontioatad  bj 
the  oertlflcate  of  the  clerk  of  the  oonrt  from  which  the  appeal  is 
taken,    pp.  t81-t8S. 

MaSTEB  and  SBBVAHT.—Perwnal  InjurUt.— Pleading.— VUx-PrineipaL 
— A  complaint  alleged  that  plaintiff  while  in  the  employ  of  d^ 
fendant  and  engaged  In  Tuloadiog  and  haollng  atone  on  defend- 
ant's train  was  injured  while  assisting  in  stretching  a  wire  cable 
used  in  imloading  stone;  that  the  work  was  done  under  the 
orders  and  direction  of  !£.,  the  manager  of  the  train  and  vrork, 
who  was  also  defendant's  foreman  and  its  vice-prinoipal.  field, 
that  the  complaint  when  stripped  of  oonclnaiona  failed  to  Show 
that  H.  was  more  than  a  mere  fellow  servant,    pp.  S8S~t87. 

Baxx. — Liability  for  Negligence  of  Foreman. — The  maater  may  del» 
gate  the  dntiee  of  a  fcavman  with  no  responsibility  to  hia  othec 
aerranta  fnrtiter  than  to  nae  dne  care  not  to  retain  an  Inoomp^ 
tent  or  negligent  foreman,    pp.  £87,  SSS. 

Bua.~Employer'i  Liability  Act.— Pleading.— A  case  ia  not  stated 
within  the  second  subdivision  of  the  employer'a  liability  act 
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(47063  Bnnia  1901)  where  it  fa  not  shown  that  the  Injured  em- 
ploye wss  snb^t  to  the  ordeis  snd  dizeotions  of  the  penon  whose 
negligence  canaed  the  injury,    p.  £89. 

UastbB  and  SbrtJlNT. — Ntgiigtnct. — Pleading. — A  compl&int  alleged 
that  plaintiff  was  luninting  in  sbetching  a  cable  on  a  moving  train 
with  other  employefl  and  that  he  was  inJTired  by  reason  of  the  neg- 
ligence of  the  foreman  in  giving  the  order  to  carry  the  cable  orsr 
the  spaoe  between  the  cars,  without  directing  a  Bervant  to  stand 
nest  to  the  space  to  keep  the  cable  from  falling.  Held,  that  the 
complaint  failed  to  show  a  oanaal  connection  between  the  negli- 
gence charged  and  the  injury,   pp.  SS9,  S90. 

&UIB. — Negligent. — FeUou  Servant. — Evidence. — In  .an  action  against 
a  railroad  company  for  an  injnry  to  a  serrant  oansed  by  the 
alleged  negligence  of  defendant's  foreman,  the  eridenoe  showed 
that  plaintiff  with  twelve  or  fifteen  other  employes  were  stretch- 
ing a  wire  cable  on  a  train  of  flat  cars,  disentangling  the  same; 
that  a  loop  of  the  cable  was  handed  by  one  of  the  employes 
acToas  the  space  between  the  can  to  a  man  on  the  other  oar  and 
in  some  manner  the  cable  was  allowed  to  drop  and  became  canght 
In  the  oar  wheels  or  oross-tiee  and  injured  plaintiff.  Held,  to 
ahow  that  the  cable  was  dropped  by  the  Interrening  negligence 
of  one  or  more  of  the  men  in  passing  it  across  the  space  between 
the  cars,  rather  than  that  it  fell  becaose  no  one  was  standing  at 
the  intersection  as  alleged  in  the  complaint,    pp.  e90-S9i. 

From  Orange  Circuit  Court ;   T.  B.  Buskirk,  Judge. 

Action  by  Thomas  Martin  agaiuet  the  Southern  In- 
diana Railway  Company.  From  a  j  udgment  for  plaintiff, 
defendant  appeals.  Transferred  from  the  Appellate  Court, 
under  §1837u  Burns  1901.    Beversed. 

T.  J.  Brooks,  W.  F.  Brooks  and  F.  M.  Trissal,  for  ap- 
pellant. 

J.  B.  Fast,  M.  S.  Fast  and  McHenry  Owen,  for  appellee. 

GiLLETT,  J.'^-This  is  a  suit  for  personal  injuries  insti- 
tuted by  appellee  against  appellant  in  the  Lawrence  Circuit 
Court  The  venue  was  twice  changed — first  to  the  Jackson 
Circuit  Court,  and  then  to  the  court  below,  where  there  was 
a  verdict  and  judgment  for  appellee. 

By  a  proper  assignment  of  error,  appellant  diallengea  the 
ruling  of  the  Lawrence  Circuit  Court  in  overruling  a  de- 
murrer to  the  original  or  first  paragraph  of  complaint  It 
is  claimed  Iqr  appellee  that  said  paragrai*  is  not  in  the 
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record.  The  caption  of  the  transcript  of  the  clerk  of  the 
Orange  Circuit  Court  recit«a  that  on  the  27tli  day  of  Sep- 
tember, 1900,  the-  d^endant  filed  in  the  office  of  said  clerk 
the  transcripts  of  the  proceedings  in  said  cause  in  the  cir- 
cuit courts  of  Lawrence  and  Jackson  counties,  and  also  the 
papers  and  files  to  said  cause,  "which  transcripts  and  files," 
he  states,  "are  as  follows,  to  wit :"  The  transcript  of  the 
clerk  of  the  Lawrence  Circuit  Court,  containing  what  pur- 
ports to  be  not  only  the  proceedings,  bat  also  the  copies  of 
the  files  in  said  cause,  is  then  eet  out  Th©  certificate  of  the 
clerk  of  the  latter  court,  however,  does  not  authenticate 
anything  beyond  the  proceedings  In  that  court  There  is 
next  exhibited  in  the  transcript  what  purports  to  be  a  tran- 
script of  the  proceedings  in  the  Jackson  Circuit  Conrt,  duly 
certified.  Appellant's  precipe,  that  was  filed  with  the  clerk 
of  the  court  below,  called  for  the  preparaticn  of  a  transcript 
containing  not  only  copies  of  the  transcripts  of  the  pro- 
ceedings in  the  Lawrence  and  Jackson  Circuit  Courts,  but 
also  of  "the  complaint  and  the  additional  paragra|A  of 
complaint."  In  his  certificate  attached  to  the  record  in  tiiis 
cause,  said  clerk  certifies,  among  other  things,  that  it  con- 
tains full,  tru^  and  complete  copies  of  said  transcripts, 
and  of  the  complaint  and  additional  paragrajA  of  com- 
plaint 

The  clerk  of  a  circuit  or  superior  comrt,  when  a  ehtfng* 
of  venue  is  taken  under  §417  Bums  1901,  is  not  required  to 
do  more  than  to  'transmit  all  the  papers  and  a  transcript 
of  all  the  proceedings  to  the  clerk  of  the  coivt  of  the  county 
to  which  the  venue  is  changed,"  and  the  latter  is  then  re- 
quired to  receive  and  receipt  for  such  papers  and  transcript. 
The  identity  of  the  original  papn?  does  not  dep»td  upon 
a  certificate  of  the  clerk  of  the  court  from  whidi  the  change 
is  taken,  but  upon  the  fact  that  they  are  transmitted  by  him 
with  a  transcript  of  the  proceedings.  It  therefore  appears 
that  it  was  the  duty  of  the  clerk  below  to-  copy  the  para- 
graj^  of  complaint  in  question  into  his  transcript,-  a»  ooe 
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of  the  origiiul  papera  Teceived  by  him.  This  he  did  not  do. 
As  it  clearly  appears,  however,  from  his  certificate,  that  the 
record  now  before  this  court  doea  contain  a  full,  true,  and 
complete  cof^  of  aaid  original  complaint,  it  is  onr  judg- 
ment that  we  should  treat  the  copy  of  the  complaint  set  out 
in  the  copy  of  the  transcript  made  on  a  change  of  the  venue 
tiom  "LawxprLCe  county  as  a  eu^cientty  certified  copy  of  the 
original  or  first  paragraph  of  complaint.  Otherwise  stated, 
the  clerk  of  the  Lawrence  Circuit  Court,  while  he  copied  the 
complaint  into  his  transcript,  only  certified  to  the  proceed- 
ings, bet  the  clerk  of  the  court  below  authenticates  the  com- 
I^aint  set  out  in  the  Lawrence  county  transcript  by  hia 
reference  to  it  in  the  caption  of  the  principal  record  and 
by  his  final  certificate. 

Said  paragraph  of  complaint  is  as  follows :  "The  plain- 
tiff, Thomas  Martin,  com|daina  of  the  defendant  and  says: 
That  heretofore,  to  wit,  on  the  11th  day  of  April,  1899,  the 
defendant  was,  and  for  a  long  time  prior  thereto  had  been, 
a  corporation  duly  organized  and  doing  business  under  the 
laws  of  the  State  of  Indiana,  and  had  a  track,  engines,  and 
cars  extending  from  Sedford,  Indiana,  to  a  place  called 
Salt  Creek,  in  Lawrence  county,  in  said  State ;  that  on  said 
11th  day  of  April,  1899,  this  plaintiff,  with  many  other 
persona,  were  employes  of  the  defendant  and  engaged  in 
loading,  unloading,  and  hauling  stone  on  defendant's  train 
naed  for  that  porpose,  and  were  ell  in  charge  of  one  George 
Mathieu,  the  defendant's  manager  of  said  train  and  work, 
and  who  had  full  charge  and  management  of  said  train  and 
work  done  therewith ;  that  said  Mathieu  was  also  the  fore- 
man of  the  defendant  and  in  charge  of  its  work  in  hauling 
and  loa<Ung  and  unloading  atone,  and  was  its  vice-princi- 
pal and  reprea^tative ;  that  so  to  haul,  load,  and  imload 
aaid  stone  a  wire  cable  or  rope  was  used  to  remove  the 
stones  fnnn  flat  care ;  that  said  cable  was  150  feet  long  and 
three-foiuths  inch  in  diameter;  that  on  said  date  the  de- 
fendmt  had  taken  two  flat  cars  loaded  with  stone  to  a 
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point  called  Salt  Creek,  some  three  or  four  miles  west  of 
Bedford,  and  was  returning  with  the  empty  cars^  and  a 
number  of  defendant's  employes,  including  the  plaintiff, 
were  riding  eastward  eo  said  cars  and  th^  said  cable  so  made 
of  wire  was  lying  on  the  second  flat  car  forward, — said  cars 
being  pushed  eastward ;  that  while  said  cars  were  being 
shoved  or  pushed  eastward,  and  while  said  rqpe  was  so 
coiled  up  on  the  forward- flat  car,  and  while  said  cars  were 
in  motion,  and  running  at  the  rate  of  twenty  miles  per 
hour,  as  aforesaid,  the  said  Gleorge  Mathieu,  foreman  and 
manager  of  said  train,  ordered  and  directed  this  plaintiff 
and  others  of  its  employes  to  straighten  and  take  the  kinks 
out  of  said  cable  and  to  take  one  end  of  the  same  westward 
to  the  engine  pushing  said  cars,  and  ordered  and  directed 
this  plaintiff  to  take  hold  of  and  manage  the  uncoiling  of 
said  cable,  all  of  which  orders  were  given  while  said  cars 
were  so  running  as  aforesaid ;  that  this  plaintiff  and  others 
of  the  employes  of  the  defendant  obeyed  said  order,  and  the 
said  George  Mathieu,  in  person,  ordered  and  directed  said 
cable  rope  to  be  talten  over  the  coupling  of  the  first  and 
second  flat  cars  so  in  motion,  and  going  eastward,  and  that 
said  order  and  command  was  negligently  given, .  in  this, 
to  wit :  That  the  said  Mathieu  failed  to  place  any  one  of 
the  defendant's  employes  at  the  connection  of  the  two  fiat 
cars,  and  failed  to  direct  any  one  of  its  employes  to  hold 
said  cable  rt)pe  up  so  as  not  to  allow  it  to  drop  through 
between  said  flat  cars  and  catch  on  the  ties  of  defendant's 
track  and  suddenly  and  quickly  uncoil  itself  with  such 
speed  and  force  as  to  injure  the  defendant's  employes,  and 
especially  this  plaintiff;  that  the  said  George  Mathieu  knew 
that  it  would  endanger  the  employes  of  the  defendant  so  to 
uncoil  said  rope  by  allowing  it  to  drop  through  between 
said  flat  cars,  and  to  fail  to  plai^  a  person  at  said  point  to 
hold  said  rope  up  so  that  the  same  would  not  drop  through 
said  space  between  said  cars;  that  the  defendant  through 
its  said  foreman  and  manager,  George  Mathieu,  in  giving 
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tbe  said  order  to  take  one  end  of  said  cable  back  to  the  en- 
^'ne,  and  in  giving  this  plaintiff  orders  so  to  uncoil  said 
cable  and  assist  in  taking  the  kinks  out  of  the  same,  and 
moving  and  having  moyed  the  said  cable  over  the  space 
tetween  said  flat  ears,  without  placing  a  man  there  to 
prevent  said  cable  from  falling  through  the  space  between 
aaid  cars,  was  careless  and  negligent,  for  the  reason  that  he 
he-^v,  or  should  have  known  by  the  exercise  of  reasonable 
tire,  that  in  so  doing  the  said  cable  was  liable  to  drop 
tJiro-agh  the  Bp&ee  existing  between  said  flat  cars,  and  drag 
on  tbe  ground  until  it  caught  on  a  cross-tie,  or  till  it  was 
cftiiglit  by  a  car  wheel,  or  fastened  by  some  object,  and  then 
Buddeiily  strai^ten  out  and  jerk  suddenly  against  the 
plaintiff  and  other  employes  with  such  force  as  greatly 
tolnj-ure  them;  that  on  said  11th  day  of  April,  1899,  while 
^  plaintiff  was  so  employed  by  the  defendant  at  the  sum 
"  ^1.25  per  day,  and  while  he  was  in  the  line  of  his  duty, 
sncj  -^hile  obeying  the  order  of  said  George  Mathieu  as 
^'c»Tesaid,  and  while  unable  to  see  the  condition  of  said 
c»ble   at  the  point  it  passed  over  the  space  between  said  flat 

Mrs, saii  space  being  at  his  back  and  not  discoverable 

"■<»m    the  position  he  was  in, — and  having  no  knowledge 

'**at.   any  danger  existed  from  the  order  so  given,  the  said 

^^"le  being  carelessly  allowed  by  said  defendant,  through 

****!    George  Mathieu,  while  said  train  was  so  running  at 

^'^ftt  speed,  to  drop  "through  an  open  space  to  the  ground 

"***    track,  among  the  cross-ties  and  beneath  the  revolving 

"^'^els  of  said  frei^t-cars  so  in  motion,  where  said  rope 

^^alle  caught  on  a  cross-tie,  or  was  caught  by  the  wheels 

tl»e  car,  or  was  in  some  way  caught  on  the  roadbed,  and 

■*^*^i-e  the  plaintiff  could  escape  the  said  cable  suddenly 

**^htened  out,  struck  the  plaintiff  on  his  leg  and  body, 

^^^Slit  him,  and  instantly  dragged  him  off  the  train  on 

_  *<ili  he  was  riding,  and  while  obeying  said  order  as  afore- 

,       **,    and  hurled  him  against  the  earth  and  stone  so  as  to 

^«3i  and  mangle  the  knee  joint  of  his  left  leg,  and  other- 


286  SUPREME  COURT  OF  INDIANA, 

Soathem  Ind.  R.  Oo.  v.  Uartin. 

wise  injure  hia  side,  spine,  and  body  to  such  extent  that 
he  from  such  injuries  has  become  and  always  will  be  pennar 
nently  disabled  £n>m  manual  labor,  and  caused  him  to 
suffer  much  pain  and  anguish,  and  deprived  him  of  the 
power  to  earn  money  by  his  ordinary  occupation ;  that  all 
of  said  injuries  were  caused  by  the  negligenoe  and  care- 
lessness of  the  defendant  as  herein  allied." 

We  do  not  perceive  how  this  paragraph  of  complaint  can 
be  ufJield,  either  upon  common  law  principles,  or  by  virtue 
of  the  employer's  liability  act.  §7083  et  seq.  Bums  1901. 
Looked  at  from  either  point  of  view,  the  paragraj^  has 
marked  deficiencies.  If  we  assume  the  former  theory,  we 
find  that  the  paragraph,  when  stripped  of  its  conclusions 
relative  to  the  position  of  the  man  Hathieu,  does  not  dis- 
close that  he  was  a  vice-principal.  He  may  have  been  the 
foreman,  and  a  man  that  appellee  was  bound  to  ob^,  and 
he  may  have  had  charge  of  the  work  generally,  and  yet  not 
have  been  the  master'fi  alter  ego  in  respect  to  those  duties 
that  the  master  owed  the  servant,  for  such  duties  may  have 
been  devolved  upon  another  and  even  an  inferior  servant. 
Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ;  New  Pittsburgh 
Coal,  etc.,  Co.  v.  Peterson,  136  Ind.  398,  43  Am.  St  327; 
Island  Coal  Co.  v.  Swaggerty,  159  Ind.  664,  and  cases 
cited;  Central  B.  Co.  v.  Keegan,  160  U.  S.  259,  16  Sup. 
Ct  269,  40  L.  Ed.  418 ;  O'Brien  v.  American  Dredging 
Co..  53  N.  J.  L.  291,  21  Atl.  324.  Tbe  latter  duties  can 
not  be  delegated  in  such  a  way  as  to  absolve  the  master, 
and,  therefore,  whether  be  makes  no  provision  for  their 
dischai^,  or  charges  a  servant  with  their  performance,  the 
neglect,  if  any,  is  the  master's,  because  it  is  a  master's  duty 
that  is  neglected.  It  has  been  stated  that,  "prima  facie,  all 
who  enter  the  employment  of  a  single  master  are  engaged 
in  a  ccnnmon  service,  and  are  fellow  servants."  Baltimore, 
etc.,  R.  Co.  V.  Bavgh,  149  U.  S.  368,  13  Sup.  Ct  914,  37 
L.  Ed.  772 ;  Central  R.  Co.  v.  Keegan,  supra.  If,  there- 
fore, in  attempting  to  jn*epare  a  complaint  in  a  case  of  this 
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general  character,  there  were  more  attention  ^ven  to  the 
effort  to  state  facts  showing  that  the  alleged  negl^nt  em- 
ploye waa  charged  with  the  duties  that  belonged  to  the 
master,  and  lesB  attention  hestowed  apon  the  endeavor  to 
manifest  the  relatively  hi^  station  and  authority  of  the 
delinquent  employe,  there  would  be  fewer  reversals  of  such 
cases  on  appeal.  Disregarding  the  conclusions  in  the  plead- 
ing, as  we  must,  it  is  our  judgment  that  it  does  not  show 
that  Mathieu  waa  not  a  mere  fellow  servant  of  appellee's. 

Still  looking  at  the  complaint  from  the  common  law 
point  of  view,  we  have  to  observe  that  whatever  the  author- 
i^  and  position  of  Mathieu,  it  appears  that  in  giving  the 
order  in  question  he  acted  as  a  mere  foreman.  We  need 
not  state  the  duties  of  the  master,  for  they  are  weH  nnder- 
stood.  See  Northern  Pac.  B.  Co.  v.  Peterson,  162  IT.  S. 
346,  16  Sup.  Ct.  843,  40  L.  Ed.  994.  It  is  sometimes  a 
matter  of  difficulty  to  make  an  application  of  die  dnty  c^ 
the  master  with  reference  to  the  furnishing  of  a  proper 
place  to  work,  hut  we  think  that  the  paragrajrfi  of  com- 
plaint tiiat  we  are  considering  can  not  be  upheld  on  the 
theory  that  the  master  had  omitted  to  furnish  a  proper 
placa  The  train  and  every  appliance  thiit  the  appellant 
bad  furnished  may  be  presumed  to  have  been  proper,  and 
it  may  he  presmned  that  it  had  no  notice  that  Mathten  was 
not  a  proper  man  to  entmst  with  the  duty  of  acting  as 
foreman  in  the  performance  of  the  particular  work.  The 
whole  matter  waa  one  of  detail  that  the  foreman  and  Uio 
men  might  properly  be  permitted  to  attend  to  in  their  own 
way. 

If  a  man  may  be  a  foreman,  and  not  necessarily  a  vice- 
principal,  as  the  authorities  clearly  point  out,  it  must  needs 
follow  that  the  men  under  him  ordinarily  assume  the  risk 
of  bis  negligence  in  the  capacity  of  foreman.  While  the 
common  law  holds  the  master  to  the  performance  of  the 
duties  that  the  law  imposes  upon  him,  yet  it  recognizes  his 
rig^t  to  delegate  the  duties  of  a  foreman,  with  no  responsi- 
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bilitj  to  his  other  servants,  further  than  to  use  due  care 
not  to  employ  or  retain  an  incompetent  or  negligent 
foreman. 

As  was  said  in  O'Brien  v.  American  Dredging  Co.,  53 
N.  J.  L.  291,  297,  21  AtL  324;  "Whether  the  master 
retain  the  superintendence  and  management  of  his  busi- 
ness, or  withdraw  himself  from  it  and  devolve  it  on  a  vice- 
principal  or  representative,  it  is  quite  apparent  that,  al- 
though the  master  or  his  representative  may  devise  the 
plans,  engage  the  workmen,  provide  the  machinery  and 
tools  and  direct  the  performance  of  work,  neither  can,  as  a 
general  rule,  be  continually  present  at  the  execution  of  all 
such  work.  It  is  the  necessary  consequence  that  the  mere 
execution  of  the  planned  work  must  be  entrusted  to  work- 
men, and,  where  necessary,  to  groups  or  gangs  of  workmen, 
and  in  such  case  that  one  should  be  selected  as  the  leader, 
boss  or  foreman,  to  see  the  execution  of  such  work.  This 
sort  of  superiority  of  service  is  so  essential  and  so  universal 
that  every  workman,  in  entering  upon  a  contract  of  service, 
must  contemplate  its  being  made  use  of  in  a  proper  case^ 
He  therefore  makes  his  contract  of  service  in  contemplation 
of  the  risk  of  injury  from  the  negligence  of  a  boas  or  fore- 
man, as  well  as  from  the  negligence  of  another  fellow  work- 
man. The  foreman  or  superior  servant  stands  to  him,  in 
that  respect,  in  the  precise  position  of  his  other  fellow 
servants." 

In  Central  R.  Co.  v.  Keegan.  160  U.  S.  259,  16  Sup.  Ct 
269,  40  L.  Ed.  418,  the  plaintiff  sought  to  charge  the  rail- 
road company  with  the  alleged  negligence  of  the  conductor 
or  foreman  of  a  switching  crew  in  failing  to  have  some  one 
in  control  of  a  detached,  moving  car,  but  the  court  said : 
"A  personal,  positive  duty  would  clearly  not  have  been  im- 
posed upon  a  natural  person,  owner  of  a  railroad,  to  super- 
vise and  control  the  details  of  the  operation  of  switching 
cars  in  a  railroad  yard ;  neither  is  such  duty  imposed  aa  a 
positive  duty  upon  a  corporation ;  and  if  O'Brien  was  neg^ 
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'igent  in  failing;  to  place  himself  or  Bome  one  else  at  the 
(►rake  of  the  backwardly  moving  care,  Buch  omission  not 
''^ing  the  performance  of  a  positive  duty  owing  hy  the 
"laater,  the  plaintifE  in  error  ia  not  responsible  therefor." 
^oe,  also,  New  Pittsburgh  Coal,  etc.,  Co.  v.  Peterson,  136 
^d.  398,  43  Am.  St.  327;  Ell  v.  Northern  Pac  B.  Co., 
i  Jr.  D.  336,  48  N.  W.  222,  26  Am.  St  621,  12  L.  R.  A. 
97;  Potter  v.  New  York,  etc..  R.  Co.,  136  N.  T.  77,  32 
Jf.  E.  603. 
We  DOW  inquire  whether  a  canse  of  action  is  stated  nnder 
tf>e  second  or  fourth  aubdivisious  of  section  one  of  the  em- 
ploj-er's  liability  act.    These  subdivisiona  undoubtedly  cre- 
ate a  greater  liability  than  existed  at  common  law,  but  we 
"o  not  think  that  either  of  them  renders  the  paragraph  sufG- 
c»ent.       A  case  is  not  stated  within  the  second  subdivision 
■  meause  of  the  insufficient  allegations  relative  to  the  duty  of 
>PpeIleo  to  conform  to  the  order  or  direction  of  Mathien 
tiat  -^89  pven  with  refCTence  to  the  cabla    It  ia  not  neo- 
^Q^ry  that  the  precise  words  of  the  statute  should  be  used, 
l™t    xio  form  of  allegation  that  amounts  to  less  than  the 
*iaivalent  of  the  words  of  the  statute  will  be  sufficient 
"  is    conceivable,  notwithstanding  the  allegations  of  the 
piTagi-aph,  that  Mathieu  did  not  have  any  authority  to 
°"®ct  the  appellee  to  do  any  work  upon  the  return  trip, 

T^e  paragraph  also  appears  to  us  insufficient  under  both 
■"^odivisions,  and  upon  any  other  theoiy,  because  of  an 
''^isaion  to  show  a  causal  connection  between  the  negligence 
*^'i  the  injury.  The  gist  of  the  charge  of  negligence  seems 
"*  oe  the  giving  of  the  order  to  carry  the  end  of  the  cable 
^^T  the  space  between  the  cars,  without  directing  some 
**^aBt  to  stand  next  to  said  space  to  keep  the  cable  from 
'*lling.  There  is  a  recital,  rather  than  an  allegation,  as  to 
'^id  cable  being  carelessly  allowed  by  said  defendant  to 
'^^Pa  through  said  George  Mathieu,"  but  we  take  it  that  it 
^^  not  even  the  parpose  of  the  pleader  to  charge  that 
*athien  dropped  the  cabl^  so  it  remains  that  it  does  not 
"Vol.  160—19. 
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appear  that  it  was  dropped  bj  anyone  while  acting  under 
said  order.  The  paragraph  does  not  Bhow  that  a  man  was 
not  present  endeavoring  to  hold  the  cable  up,  even  if  he  had 
not  been  ordered  by  Mathieu  so  to  do ;  and  in  fact  it  is  not 
made  to  appear,  aside  from  inference  that  the  cable  was 
dropped  through  the  apace  between  the  care. 

Appellee's  counsel  insist  that  the  answers  to  interrogato- 
ries that  were  propounded  to  the  jury  show  that  the  gen- 
eral verdict  was  founded  on  the  additional  or  second  para- 
grai^  of  complaint.  It  is  unnecessary  to  determine  this 
question,  as  the  cause  will  have  to  be  reversed  in  any  event, 
because  of  a  lack  of  evidence  to  support  the  additional  para- 
graph of  coihplaint. 

It  appears  from  the  testimony  that  when  the  cable  waa 
put  on  the  train  it  was  coiled  up,  and  that  it  was  placed  at 
about  the  center  of  the  surface  of  the  second  car  from  the  * 
locomotive ;  that  Mathieu  then  pulled  the  link  end  of  the 
cable  westward  as  far  as  the  locomotive,  and,  coming  back^ 
ordered  the  men — some  twelve  or  fifteen  in  number — to 
take  the  kinka  out  of  the  cable,  and  that  he  gave  the  appellee 
the  further  direction  to  hold  up  portions  of  tlie  coil,  pro- 
Bumably  as  an  aid  to  said  undertaking;  that  eaid  work  'was 
commenced,  the  appellee  holding  portions  of  the  cable, 
Mathieu  disentangling  the  same  and  pulling  the  disentan- 
gled portions  westward,  and  two  or  three  other  men  upon 
said  car,  and  back  of  Mathieu,  passing  the  cable  westward 
from  h^nd  to  hand,  and  each  pulling  on  the  same  after  ho 
had  received  it;  that  a  loop  of  said  cable  was  handed  by 
some  man  on  said  car  across  the  space  between  the  cars,  to  a 
man  on  the  other  car,  named  Roberts;  that,  when  he  had 
received  it,  he  and  a  man  named  Archer  started  to  walk 
back  with  it  toward  the  locomotive;  that  they  had  gone 
but  a  few  steps  when  there  was  a  jerk  upon  the  cable. 
Roberts  is  the  only  man  who  testified  to  seeing  the  end  of 
the  cable  that  was  upon  said  second  car.    It  appears  that 
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said  end  had  a  hook  upon  it,  and  Roberts  testified  that  the 
last  he  saw  of  said  hook  was  at  the  time  said  loop  was 
handed  to  him,  and  that  said  hook  was  then  lying  upon 
said  car  about  ten  feet  east  of  the  west  end  of  the  car  that 
the  cable  was  on.  It  seems  to  have  been  assumed  by  counsel 
in  some  of  their  questions  that  the  hook  dropped  between 
the  cars,  but  there  is  scarcely  a  scintilla  of  evidence  to  that 
effect.  The  only  direct  testimony  upon  the  subject  of  the 
falling  of  the  cable  was  that  of  Roberts,  who  testified  that 
as  he  felt  a  jerk  in  the  cable,  he  looked  hack,  and,  perceiv- 
ing that  it  was  caught  on  the  side,  he  let  go  of  it  There 
is  absolutely  no  evidence  as  to  what  caused  the  end  of  the 
cable  to  fall  between  the  cars,  if  it  did  so  fall,  and  there  is 
no  evidence  that  there  was  not  a  man  or  men  at  the  west 
end  of  said'aecond  car  at  the  time  the  cable  fell.  There 
is  uncontradicted  testimony  ^ven  by  a  witness  for  appellee 
that  there  was  a  man  at  the  opening,  and  upon  said  car, 
who  handed  the  loop  to  Roberts  but  a  few  moments  before 
the  accident.  If  it  were  the  fact  that  that  man  was  stand- 
ing and  remained  at  the  end  of  the  car,  and  was  assisting 
in  the  general  work  of  straightening  out  the  cable  and  pass- 
ing it  across  the  space  between  the  cars,  it  would  hardly 
seem  necessary  that  he  should  receive  a  specific  instruction 
not  to  let  the  cable  fall  between  the  cars.  Making  due 
allowance  for  such  deductions  as  might  be  made  by  the 
process  of  exclusion,  we  still  think  that  there  were  such 
breaks  in  the  alleged  line  of  causation  leading  from  the 
alleged  negligence  to  the  Injury  that  the  jury  were  not 
authorized  to  infer  that  the  appellee  was  injured  by  the 
n^Iigence  of  appellee's  foreman,  as  chaiged  in  the  second 
or  additional  paragra^^  of  complaint  The  hypothesis 
would  he  quite  as  consistent  that  the  cable  was  dropped  by 
the  intervening  negligence  of  one  or  more  of  the  men  tn 
passing  the  cable  across,  as  would  be  the  assumption  that 
the  cable  fell  because  no  one  was  standing  at  the  intersec- 
tion. 
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Appellee's  counsel  make  the  point  that  the  certificate 
of  the  clerk  does  not  show  that  it  was  the  original  bill  of 
exceptions  of  the  evidence  that  was  incorporated  into  the 
record,  as  required  by  the  precipe.  The  point  is  not  well 
taken. 

Judgment  reversed.  The  trial  court  is  directed  to  grant 
a  new  trial,  and  to  sustain  the  demurrer  to  the  original  par- 
agraph of  complaint 


Pole  v.  Johnson: 

[No.  20,071.  Tiled  March  19,  190S.  ] 
'RKOElvisaB.—AppoiTUTnent.— While  the  appointment  of  a  reoeiver  is 
a  Jndicial  act,  it  is  not  improper  for  the  Judge  making  the  ap- 
pointment to  seek  the  oonnsel  and  opinion  of  those  interested  in 
tlie  trust  as  to  the  fitness  of  the  penon  to  be  appointed,  p.  S95. 
Sake. — Appotntment. — Agreement  at  to  CmnpeTuatum. — Public  Policy. — 
A  leceiver,  prior  to  his  appointment,  sought  the  insolvent  and 
importuned  him  to  Bssist  him  in  proonring  the  appointment  aa 
receiver,  and,  to  indnoe  such  assiBtaiice,  promised  and  agreed,  if 
appointed,  to  discharge  the  duties  thereof  with  diligence  and 
fidelity,  and  without  any  charge  or  oompeoaation.  Setd,  that  the 
agreement  was  not  invalid  tar  public  impolicy  as  an  unwarranted 
interference  with  the  freedom  of  jndicial  action,  pp.  £96-293. 
SilCB. — AppoinliMnt. ^Agreement  at  to  Compemation. — Oomideration. — 
OraltiitOiU  Service. — An  agreement  entered  into  between  an  insolv- 
ent debtor  and  creditor  that  if  the  debtor  would  consent  to  the  ap- 
pointment of  the  latter  as  receiver  he  would  serve  without  compen- 
sation is  not  invalid  for  want  of  asufOcient  consideration,    p.  g99. 

From  Johnson  Circuit  Court;  Vinson  Carter,  Special 
Judge. 

Grafton  Johnson  filed  his  final  report  aa  receiver  of  the 
property  of  James  T.  Polk  and  the  latter  filed  exceptions 
thereto.  From  an  order  of  court  sustaining  a  motion  to 
strike  out  the  exceptions,  Jamea  T.  Polk  appeals.  Ap- 
pealed from  Appellate  Conrt,  under  clause  3,  §1337j 
Burns  1901.    Reversed. 

L.  J.  Hackney,  C.  F.  Coffin,  Wm.  Eldridge  and  E.  F. 
Barker,  for  appellant. 
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G.  M.  Overatreet,  E.  L.  Branigin,  M.  A.  McAlpin,  S.  M. 
Miller  and  M.  C.  Bamett,  for  appellee. 

Hadlet,  C.  J. — Appetl&Qt  James  T.  Polk  conducted  a 
large  canning  and  daiiy  business  at  the  town  of  Greenwood. 
His  affairs  became  greatly  involved,  and  he  probably  inaolv- 
'  ent  Tingle,  a  creditor  for  a  small  amount,  brought  an 
action  in  the  Johnson  Circuit  Court  for  judgment  on  an 
account,  and  for  the  appointment  of  a  receiver.  Polk  an- 
swered, admitting  the  averments  of  the  complaint,  and  con- 
fessing that  a  receiver  ought  to  be  appointed.  Whereupon 
the  court  appointed  appellee  Grafton  Johnson  as  such  re- 
ceiver, who  qualified  and  entered  upon  the  discharge  of  his 
duties.  In  his  amended  final  report  as  such  receiver,  John- 
son claimed  an  allowance  for  his  services  in  the  trust  in  the 
sum  of  $20,000. 

Appellant  Polk  filed  exceptions  to  said  report;  subdi- 
vision one  of  exception  two  being  as  follows :  "It  is  shown 
to  the  court  that  the  property  and  business  of  the  estate  of 
said  receivership  have  at  all  times  been  located  at  the  town 
of  Greenwood,  whose  population  was,  when  the  receiver 
herein  was  appointed,  about  1,000,  and  was,  to  a  consid- 
erable degree,  supported  by  said  business ;  that  said  John- 
son and  his  family,  when  this  proceeding  was  instituted, 
owned  vast  properties  in  and  about  said  town,  consisting  of 
business  houses  and  rental  dwellings  and  farming  lands, 
the  rental  value  and  rentals  of  which  depended,  in  a  great 
measure,  upon  the  continued  operation  of  said  business, — 
the  said  business  employing  the  principal  part  of  the  labor 
of  said  community;  that,  in  addition  to  said  interests  of 
said  Johnson  in  the  prosecution  of  said  Polk's  business,  he 
was  conducting  a  banking  business  which  was  patronized 
by  said  Polk,  and  said  Johnson  at  said  time  was  a  creditor 
of  said  Polk  in  a  large  sum,  the  success  of  which  credit,  in 
a  measure,  depended  upon  the  value  of  the  plant  and  busi- 
ness of  said  Polk,  and  said  value  depended  almost  wholly 
upon  the  continued  prosecution  of  said  business.     In  view ' 
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of  the  forgoing  facts,  the  said  Johnson,  well  knowing  that 
the  court,  or  the  judge  thereof,  would  probably  not  appoint 
a  receiver  of  said  property  and  business  who  was  objec- 
tionable to  said  Polk,  sought  aaid  Polk,  and  importuned 
him  to  make  no  objection  to  his  [said  Johnson's]  appoint- 
ment as  receiver,  and  to  consent  to  and  to  request  the  court 
to  appoint  him  such  receiver;  that  to  induce  and  persuade 
said  Polk  bo  to  withhold  objection  and  so  to  consent  and 
request,  the  said  Johnson  urged  that  his  above-named  in- 
terest in  the  business  of  said  Polk,  and  its  successful  opera- 
tion, and  his  personal  friendship  for  said  Polk  were  such 
that  he  could  and  would,  if  appointed  receiver,  disdiarge 
the  duties  of  the  trust  with  diligence  and  fidelity,  and  with- 
out allowance  or  compensation  other  than  he  would  receive 
from  the  advantages  to  the  said  properties,  to  the  aaid 
banking  business,  and  to  the  amount  so  owing  to  hira ;  that 
by  reason  of  the  said  interests  of  said  Johnson  in  the  suc- 
cess of  said  business,  and  by  reason  of  this  said  promise 
to  discharge  the  duties  of  receiver  without  allowance  as 
aforesaid,  the  said  Polk  did  not  object  to  said  Johnson's 
appointment  as  receiver,  but  consented  to  such  appoint- 
ment, and  requested  the  court  and  the  judge  thereof  that 
said  Johnson,  by  reason  of  said  promises,  be  appointed 
receiver  of  said  property  and  business ;  that  in  addition  to 
his  said  consent  and  request  for  the  appointment  of  said 
Johnson,  other  persons  interested,  personally  and  as  cred- 
itors of  said  Polk,  requested  the  court  and  judge  thereof  so 
to  appoint  said  Johnson,  becanae  of  the  economy  to  said 
estate  in  conducting  the  receivership  without  salary,  fees, 
or  allowances;  that  in  view  of  the  facta  aforesaid,  and  of 
the  further  facts  that  the  said  Johnson  was  well  qualified 
for  the  duties,  he  was  appointed  and  acted  as  receiver  of 
said  estate.  And  of  each  and  all  of  the  foregoing  facta  the 
said  Polk  offers  to  make  proof." 

The  receiver's  motion  to  strike  out  the  above  exception 
because  the  same  did  not  contain  facts  sufficient  to  eonsti- 
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tute  a  valid  objection  to  the  report,  was  amtained,  and  the 
receiver  sUowed  $9,500  for  liia  aervices.  This  acti<Hi  td 
the  oonrt  presente  the  controlliiig  qneetion  in  ^  caa& 

1.  We  asBume  at  the  outset  that  there  is  no  reaaonable 
ground  for  diBcussion  upon  the  first  proposition  advanced 
\)j  appellee,  viz.,  that  the  litigants  have  no  power  to  select 
a  receiver  for  the  court  hy  private  agreement,  even  though 
such  agreement  is  based  upon  their  views  of  the  fitneaa  of 
tlie  one  chosen,  and  economy  to  the  trust  in  his  appointment. 
We  also  take  it  to  be  generally  acknowledged  that  the 
appointment  of  the  receiver,  and  the  fixing  of  his  compensa- 
tion, are  judicial  acts  that  can  not  be  abdicated  by  the  ooort 
to  one  or  both  the  parties  to  the  suit  But  while  it  must 
lie  conceded  that  the  ultimate  appointment  reels  solely  with 
the  court,  to  be  determined  by  the  exercise  of  his  discretion, 
we  find  no  principle  recc^ized  by  the  authorities,  or  sup- 
ported by  sound  reason,  that  forbids  the  judge  the  freert 
access  to  the  counsels  and  opinions  of  those  interested  in 
the  trust,  with  respect  to  the  moat  proper  selection.  Indeed 
there  are  many  reasons  why  the  cantious  judge  would  seek 
the  advice  of  others,  in  cases  where  he  has  imperfect  knowl- 
edge of  the  fitness  of  available  men,  even  outside  of  dte 
parties  in  interest.  There  is  nothing  pecaliar  in  the  ap- 
pointment of  a  receiver,  that  his  selection  miist  be  evolved 
wholly  from  the  personal  knowledge  and  obeervations  of  the 
judge.  The  usual  course  of  practice  in  the  English  court  of 
chancery  in  such  matters  was  to  refer  the  selection  to  a 
•Mrter.  Then  interested  parties  were  at  liberty  to  appear 
Deiore  the  master  and  nominate  suitable  persona,  from 
""wng  whom  the  master  would  choose  the  one  whose  quali- 
Qcations  and  fitness  his  judgment  most  approved,  and 
report  his  selection  to  the  court.  A  similar  practice  alee 
prevailed  in  New  York  prior  to  their  adoption  of  tbe  j»e»- 
ent  code  of  procedure.    High,  Receivers  (3d  ed.),  §§68,  64. 

The  same  conaiderations  that  induced  the  reference  to  a 
inaster    under  the  old  practice  are  now  applicable  to  the 
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judge,  who  is  called  upon  to  act  without  a  reference,  and 
who  will  usually  give  favorable  consideration  to  one  that 
has  been  agreed  upon  by  the  parties.  High,  Receivers  (3d 
ed.),  §65;  Beach,  Receivers  (2d  ed.),  §§30,  31;  Smith, 
Receivers,  62. 

2.  But  it  IB  argued  that  the  agreement  entered  into  for 
the  purpose  of  influencing  the  appointment  was  an  nnwap- 
rantable  interference  with  the  freedom  of  judicial  action, 
and  invalid  for  public  impolicy.  It  will  be  borne  in  mind 
that  in  the  appointment  of  a  receiver,  or  other  such  admin- 
istrative officer,  the  chief  ends  to  he  attained  are  efficiency 
and  economy  in  the  administration  of  the  trust.  It  is  tho 
officer,  and  not  the  mode  of  selection,  that  the  law  regards  as 
important;  and,  outside  those  prohibited  by  statute,  the, 
judge,  in  the  exercise  of  his  sound  discretion,  will  select 
from  among  those  available  the  one  whom  he  believes,  from 
all  the  circumstances,  will  give  the  most  beneficial  service. 
And  if  efficiency  and  economy  can  be  secured  hy  private 
agreement,  open  and  fairly  entered  into,  with  one  who  is 
willing  to  perform  the  work  of  administering  for  considera- 
tions moving  to  him  wholly  outside  the  trust,  we  perceive 
no  principle  of  law,  or  public  policy,  that  forbids  the  mak- 
ing of  such  a  contract  The  court  will  closely  scrutinize 
the  bargain,  when  known  to  him,  and  if  it  seems  clear  that 
the  bargainer  is  qualified,  and  the  contract  free  from  over^ 
reachlne  and  will  be  beneficial  to  the  trust,  the  court  may 
properly  respect  the  contract,  and  make  the  appointment  in 
pursuance  of  its  terms.  State  v.  Johnson,  52  Ind.  197; 
Ro3s  V.  Conwell,  1  Ind.  App.  375 ;  Bate  v.  Bale,  74  Ky. 
639;  Ephraim  v.  Pacific  Bank.  136  Cal.  646,  648,  69 
Paa  436;  Steele  v.  Holladay,  19  Ore.  517,  25  Pac.  77; 
Secor  V.  Sentis,  5  Redf.  570 ;  Bowker  v.  Pierce,  130  Mass. 
262 ;  In  re  Hopkins,  32  Hun  618 ;  Bote  v.  Warner,  17 
Ohio  C.  C.  350;  M'Caw  v.  Blewit,  2  McCord  (S.  0..)  90; 
Basseti  v.  Miller,  8  Md.  548 ;  Dolfield  v.  Krok,  62  Md. 
xiii;  Koch's  Estate,  148  Pa.  St.  159,  23  AtL  1057;  In  re 
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Bap's  Estate,  183  Pa.  St.  296,  38  Ati.   622;  Kerr,  K&- 
oeivere  (3d  ed.),  185. 

Beyond  question,  a  person  may  waive  compensation  for 
any  labor  performed,  both  before  and  after  completion; 
and  it  is  a  familiar  doctrine  that  one  can  not,  after  per- 
formance, change  his  mind,  and  charge  for  that  which  be 
agreed  and  undertook  to  do  as  a  gratuity.  In  re  Estate  of 
Davis,  65  CaL  309,  4  Pac  22 ;  Barry  v.  Sarry,  1  Md.  Ch. 
20 ;  Ridgely  t.  Gittings,  2  H.  &  G.  (Md.)  58 ;  7n  re  Coo^r, 
93  N.  Y.  507,  61%;  Mulligan's  Estate.  157  Pa.  St  98,  27 
Atl.  398;  YestTy,  etc.,  v.  Barksdale,  1  Strob.  Eq.  (S.  C.) 
197. 

According  to  the  averments  of  the  exception,  appellant 
Folk  owned  and  was  conducting  a  large  canning  and  dairy 
busineea  at  Greenwood,  employing  therein  mtwt  of  the  labor 
of  the  community,  and  contributing  largely  to  the  supp(ni 
of  the  population  of  the  town.     Johnson  and  his  family 
owned  vast  properties  in  and  about  the  town,  consisting  of 
husiness  houses,   rental   dwellings,    and   farm   lands,    the 
rental  value  of  all  of  which  depended  largely  on  the  contin- 
uance of  Polk's  businees.     Polk  also  kept  bis  business  ac- 
Wnnt  with  Johnson's  bank  in  said  town,  and  owed  the  latter 
a  laj^  sum  of  mon^,  which  he  probably  could  not  pay  if 
(deprived  of  his  bueiness.     Johnson  sought  out  Polk  and 
recited  to  him  the  foregoing  considerations,  and  the  vast 
Jniportance  he  personally  felt  in  keeping  him  (Polk)  upon 
*'s  feet,  and  his  businees  going,  and  importuned  the  latter 
to  assist  bim  (Johnson)  in  procuring  appointment  to  the 
P'^^'tion  of  receiver,  and,  to  induce  such  assistance,  prom- 
ised   and  agreed,  if  appointed,  to  discharge  the  duties  with 
'   *^'''ge»ice  and  fidelity,  and  without  any  charge  or  compensa- 
*^««i  Ij^yonJ  the  benefits  he  would  secure  to  his  property,  to 
ttis  t>a  jjjing  business,  and  in  the  collection  of  his  debt ;  that 
™'y"i*»g  upon  Johnson's  promise  to  perform  the  duties  of 
'^'^^"v-cr  without  an  allowance,  and  other  promises,  Polk  re- 
1  the  court  that  said  Johnson,  by  reason  of  his  said 
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promises,  be  appointed  such  receiver,  and  others  interested 
in  the  estate,  for  like  reason  and  coDsiderations,  made  sim- 
ilar requests  of  the  court.  The  court,  acting  upon  these  re- 
quests, made  the  appointment. 

Here,  then,  we  have  a  contract  entered  into  in  good  faith 
hy  the  debtor,  who,  perhaps  above  all  others,  desired  and 
sought  the  payment  of  his  debts,  and  restoration  to  the  con- 
trol of  his  business.  We  may  assume  that  lie  would  not 
have  requested  the  appointment  of  appellee,  but  for  the 
special  inducement  held  out,  and,  furthermore,  that  the 
court  would  not  have  appointed  hiifi,  had  he  not  been 
requested  so  to  do  by  the  debtor  and  a  number  of  his  cred- 
itors. The  question  therefore-  is,  shall  fraud  and  deception 
prevail!  To  permit  appellee  to  repudiate  his  solemn  en- 
gagement, and  receive  the  compensation  usual  for  such 
services,  is  to  give  the  sanction  of  the  law  to  craftiness  and 
chicanery  as  a  means  of  securing  an  important  and  highly 
remunerative  position,  not  otherwise  obtainable.  This  can 
not  be  the  law.  It  is  not  averred  in  the  exception  whether 
or  not  the  private  agreement  of  Johnson  was  communicated 
to  the  court  before  his  appointment,  or  that  the  court  bad 
or  had  not  knowledge  of  it  at  the  time  the  appointment  was 
made.  But  while  in  such  cases  the  proper  course  is  fully 
to  acquaint  the  judge  with  the  nature  and  terms  of  such 
private  treaty  before  he  acts  upon  the  appointment,  yet,  as 
between  the  enforcement  of  an  agreement  fairly  made  with 
all  the  beneficiaries  of  the  trust,  or  made  with  some  of  them 
manifestly  for  the  best  interest  of  all,  and  by  reason 
whereof  his  appointment  is  secured,  and  permitting  such 
agreement  to  be  used  as  a  cloak  to  secure  a  coveted  'position 
by  double  dealing,  it  is  much  more  in  accord  with  public 
policy  and  sound  morality  to  require  performance,  than  to 
allow  the  obligee  to  put  aside  his  covenant  after  it  has 
served  his  artful  purpose.  It  is  no  excuse  for  appellee  to 
say  that  he  found  the  duties  of  the  office  more  onerous  than 
he  expected.    When  he  found  his  expectations  disappointed. 
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he  was  at  liberty  to  resign  and  give  the  position  over  to 
another;  hut,  having  held  on  to  it,  he  will  he  deemed  to 
have  held  it  upon  the  terms  upon  which  it  was  sought  and 
undertaken. 

3.     The  contention,  that  the  contract  for  gratuitous  serv- 
ice is  invalid  for  want  of  a  sufficient  consideration,  can 
not  be  sustained.    Appellee  received  all  the  bai^ain  called 
for.     He  received  Polk's  assistance  in  procuring  the  ap- 
pointment,   and    incidentally    enjoyed    all    the    material 
henefits  to  his  property  anticipated.    There  being  at  least 
some  legal  consideration  rendered,  what  was  accepted  by 
him  at  the  time  as  satisfactory  will  be  adjudged  by  the 
court  as  sufficient    As  was  well  expressed  by  Uiis  court  in 
Wolford  V.  Powers,  85  Ind.  294,  303,  44  Am.  Rep.  16: 
"Where  a  party  contracts  for  the  performance  of  an  act 
vhich  will  afford  him  pleasure,  gratify  his  ambition,  please 
his  fancy,  or  express  his  appreciation  of  a  service  another 
•las  done  him,  hia  estimate  of  value  should  be  left  undis- 
'"rbed,  unless,  indeed,  there  is  evidence  of  fraud.    There 
4  ^Q  such  a  case,  absolutely  no  rule  by  which  the  courts  can 
^  gTjided,  if  once  they  depart  from  the  value  fixed  by  the 
. -<::»x»aisor.     If  they  attempt  to  fix  some  standard,  it  must 
necessarily  be  an  arbitrary  one,  and  ascertained  only  by 
m^*"^  ooiljecture.     If,  in  the  class  of  cases  under  mention, 
thc?X7^  is  any  legal  consideration  for  a  promise,  it  must  be 
BT*  -tli<2ient  for  the  one  made ;  for,  if  this  be  not  so,  then  the 
i*^^ilt  is  that  the  court  substitutes  its  own  judgment  for  that 
ot    ■tine  promisor,  and,  in  doing  this,  makes  a  new  contract." 
S*^^»     to  the  same  effect,  Vigo,  etc.,  8oc.  v.  Brumfiel,  102 
I^<a-    146,  62  Am.  Rep.  657;  KelUr  v.  Orr,  106  Ind.  406; 
r»-te«  v.  Jones.  105  Ind.  543,  55  Am.  Rep.  230;  Shover  v. 
l'"v»-wifc,  4  Ind.  App.  7-10. 

T^ere  are  other  subsidiary  questions  in  the  record  that  are 
^^^t-   likely  to  arise  again,  and  henqe  have  not  been  considered, 
T'he  judgment  of  the  trial  court  is  reversed. 
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Shular  V.  The  State. 

[No.  10,964.    FUed  March  20,  1903.  | 

ORmnrU,  Law. — Aaavit  and  Battery  With  TnlerUto  Commit  Rape. — £ci- 
<I«nce.— In  a  proseoation  for  assaolt  and  batt«ry  with  intent  to 
commit  rape,  the  proBecnting  witnew  teatifled  that  as  ahe  waa  go- 
ing to  her  home  In  the  night-time  she  saw  two  men  standing  in 
a  stairway  between  two  saloons;  that  one  of  them  followed  her, 
demanded  to  know  wheie  she  was  going,  caught  hold  of  her  and 
begao  to  pnll  her,  saying,  "Come  on  with  me;"  that  she  resisted, 
and  attempted  to  give  an  alarm,  and  he  ohohed  her,  and  strock 
her,  and  let  her  go.  A  wibteas  testified  that  he  was  standing  at 
the  place  indicated  by  the  proseonting  witness,  on  the  night 
in  qneetion,  with  defendant,  and  saw  a  woman  pass;  that 
defendant  followed  her,  using  sach  language  as  to  indicate  his  in- 
tent to  hare  carnal  Interoonne  with  her,  forcibly  and  against  her 
will  if  necessary.  The  prosecuting  witness  shortly  after  the  as- 
sanlt  and  while  she  was  in  a  nervous  condition  aooosed  another 
as  her  assailant,  but  afterward  identified  defendant.  Held,  that 
the  eridenoe  wu  snffloient  to  sustain  a  conviotion  for  an  assault 
and  battery  with  the  felonions  intent  to  commit  rape.   pp.  S0SSO7. 

Sahb. — Appeal  and  Error.— Emdence. — The  Supreme  Oonrt  is  not 
wamtoted  in  disturbing  a  Judgment  in  a  criminal  prosecntion 
uulees  there  is  such  an  abeesce  of  evidence  in  respect  to  ao«i« 
fact  or  element  material  to  the  crime  charged  as  to  present 
a  question  of  law,  which,  under  the  circnmstanoes,  must  be  de- 
cided in  favor  of  the  convicted  party,    p.  Sff7. 

SiLME. — EmdeiKt. — Auavlt  and  Battery  With  Intent  to  Commit  Bape. — No 
error  was  committed  in  permitting  a  witness  to  testify  in  a  prose- 
cution for  assault  with  intent  to  commit  rape  as  to  whether  the 
prosecuting  witness  directly  thereafter  made  complaint  of  the 
assault  and  battery  perpetrated  upon  her.     pp.  S07,  308. 

Sahb. — Inttruetion. — Aitaxdt  and  Battery  With  Intent  to  Qrmmil  Rape. — 
Where  in  a  prosecution  for  assault  and  battery  with  intent  to  com- 
mit rape  it  appeared  that  the  prosecuting  witness  shortly  after  the 
assault  identified  a  person  other  than  defendant  as  the  guilty  one, 
it  was  not  error  for  the  court  to  instruct  the  jury  that  in  the  event 
they  found  that  she  had  identified  such  other  person  as  the  guilty 
one,  they  had  the  right  to  take  into  consideration  her  condition, 
BUToundings,  and  all  the  facts  and  circumstances  shown  to  exist 
at  the  time  she  made  such  identification,    pp.  SOS,  309. 

Triai.. — Prttenee  of  Bailiff  in  Jury  Room. — Criminal  law. — Appeal  ami 
Error. — The  action  of  the  court  in  overruling  a  motion  for  a  new 
trial  on  the  ground  that  the  bailiff  was  present  in  the  jury  room 
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and  converaed  with  the  jnroTB  while  the^  were  deliberating  on  a 
verdict  will  not  be  rerened  on  appeal,  where  such  question  was 
preeented  to  the  lower  court,  tried  and  determined  njmu  evidence 
pro  and  con  adveraely  to  appellant,  pp.  309,  310, 
CosBTrrUTiONAi,  IiAW. — IndeterminaieSenteiux  Lajc, — CnToinal  Lain. — 
The  indeteiminate  sentenoe  law  Is  conatitational.    p.  SlO. 

From  Montgomery  Cireoit  Coart ;  Jere  West,  Judge. 

William  Sbular  was  coavicted  of  assault  and-  battery 
with  felonious  intent  to  commit  rape,  and  appeals.  Af- 
firmed. 

M.  E.  Clodfelter,  H.  N.  Fine,  W.  T.  Whtttinffton  and 
Walter  Wkittington,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  G.  C.  Hadley,  Merrill 
Moores,  Benjamin  Crane  and  A.  B.  Anderson,  for  State. 

JoBDAK,  J. — Appellant  was  tried  in  the  lower  court 
before  a  jury  on  an  affidavit  and  information  which 
charged  that  he  had  perpetrated  an  assault  and  battery 
upon  the  person  of  Martha  B.  Stilwell,  with  the  felonious 
intent  to  commit  a  rape.  The  jury  returned  a  verdict  find- 
ing the  accused  guilty  of  assault  and  battery,  with  intent 
to  commit  rape,  as  charged  in  the  affidavit  and  infprmation, 
and  further  found  that  he  was  of  the  age  of  forty-two  years. 
Over  his  motions  for  a  new  trial,  venire  de  novo,  and  in 
arrest  of  judgment,  the  court  rendered  judgment  on  the 
verdict  as  follows :  "It  is  therefore  ordered,  considered,  ad- 
judged, and  decreed  by  the  court  that  the  defendant  Wil- 
liam Shular  is  guilty  of  assault  and  battery,  with  intent  to 
commit  a  rape,  as  charged  in  the  affidavit  and  information 
herein;  that  his  true  age  is  forty-two  years,  and  that  for 
the  offense  by  him  so  committed  he  be  imprisoned  in  the 
Indiana  state  prison  at  Michigan  City  for  a  term  of  not 
more  than  fourteen  years  nor  less  than  two  years,  and  that 
he  be  disfranchised  and  rendered  incapable  of  holding  any 
office  of  trust  or  profit  for  a  term  of  five  years,  and  that  he 
be  Sued  in  the  sum  of  $5,  and  pay  the  cost  of  this -proceed- 
ing, taxed  at  $ ." 
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Denying  these  several  motions  are  relied  on  for  a  reversal 
of  the  judgment.  Counsel  for  appellant  contend:  (1)  That 
the  verdict  is  contrary  to  law;  and  (2)  that  it  is  contrary 
to  the  evidence  for  the  following  reasons:  (a)  That  it 
wholly  fails  to  prove  the  felonious  intent  on  the  part  of 
appellant  to  commit  a  rape;  (b)  that  it  is  wholly  insuflS- 
cient  to  identify  appellant  as  the  person  who  committed  the 
alleged  assault  and  battery  upon  the  prosecuting  witness. 

The  State,  upon  the  trial,  introduced  evidence  tending  to 
establish  that  Martha  B.  Stilwell,  the  injured  person,  was 
a  reputable  woman,  the  wife  of  McClelland  Stilwell,  and 
that  she  resided  with  her  said  husband  in  the  city  of  Craw- 
fordeville,  in  Montgomery  county,  Indiana.  She  was 
thirty-eight  years  old  and  had  been  married  for  fifteen 
years.  On  the  night  of  March  10,  1902,  her  husband  was 
absent  from  the  city, .  and  she  attended  a  "Ben-Hur  festi- 
val"— a  social  affair  which  was  held  at  the  Elk's  hall  in 
the  city  of  Crawfordsville;  She  left  the  festival,  as  shown, 
about  eleven  o'clock  that  night;  leaving  earlier  than  aho 
intended,  for  the  reason  that  she  was  suffering  at  the  time 
with  a  pain  in  her  back.  After  leaving  the  hall  for  the 
purpose  of  going  to  her  home,  she  first  went  to  a  drug  store 
to  procure  some  medicine  to  relieve  the  pain  in  her  back. 
After  procuring  the  desired  medicine  she  left  the  drug 
store,  a  few  minutes  after  eleven  o'clock,  and  started  for  her 
home.  As  she  passed  west  along  Main  street  the  electric 
lights  were  burning,  and  she  testified  that  she  observed  two 
men  standing  in  a  stairway  between  two  saloons.  Imme- 
diately after  passing  by  the  point  where  these  men  were 
standing,  she  heard  footsteps  behind  her,  and  became  aware 
that  some  one  was  following  her,  and  in  a  very  short  time 
the  man  who  was  following  her  overt^wk  her,  and  rudely 
demanded  to  know  where  she  was  going.  She  informed  him 
that  it  was  none  of  his  business,  and  thereupon  he  caught 
hold  of  her  and  began  to  pull  her,  saying,  "Come  on  with 
me."    Mrs.  Stilwell  stated  that  she  demanded  that  he  let  her 
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go,  and  threatened  to  hit  him  with,  the  bottle  containing 
the  medicine  that  she  had  purchased  at  the  drug  store. 
Using  her  own  language,  she  testified  further  as  to  the  as- 
sanlt  committed  upon  her  as  follows;  "I  started  to  turn 
round.  As  I  did,  he  whirled  round  with  me,  still  holding 
my  arm,  and  then  took  a  firmer  grasp  on  the  arm.  I  said, 
'I  want  you  to  let  me  alone.*  He  said,  'Keep  still,  I  won't 
hurt  you.  Come  on,'  I  fou^t  desperately  to  get  away 
from  him.  He  said,  'Go  with  me.  I  won't  hurt  yon.'  I 
said,  1  won't,  and  you  let  me  alone.'  About  this  time  we 
had  gotten  across  the  alley.  He  tried  to  pull  me  that  way. 
I  tried  to  get  away  from  him,  then  he  said,  'Why,  I  won't 
hurt  yon,'  and  put  his  face  over  ray  shoulder,  right  close  to 
my  face,  and  said,  'I  won't  hurt  you.'.  Again  I  said  loud, 
1  want  you  to  let  me  alona'  He  pulled  me  over  toward  the 
alley.  I  fought  with  my  right  arm  to  get  away  from  him. 
He  took  me  by  the  throat.  [Just  here  the  witness  indi- 
cated as  to  how  the  person  placed  his  fingers  at  her  throat.] 
He  choked  me  iintil  I  could  not  get  my  breath,  all  the  time 
saying  something  in  a  low  voice— I  don't  know  what  it  was. 
Finally  he  let  loose  jist  long  enough  that  I  could  give  two 
screams.  Then  he  choked  me  again  and  struck  me  here  on 
this  lip,  all  the  time  saying  something — I  do  not  remember 
what  it  was  he'  aaid — and  had  the  position  of  his  arm  pull- 
ing me  directly  straight  this  way,  and  took  his  hand  and 
struck  me  there  [indicating],  and  then  let  me  go.  He  ran 
west  down  the  alley,  and  I  ran  north."  She  then  testified 
that  after  the  man  who  had  assaulted  her  had  nm  down  the 
alley,  and  as  she  was  going  or  running  north,  she  met  a 
nian  who  worked  at  Robb's  grocery,  and  complained  to  him 
ahout  the  assault,  and  soon  after  she  met  a  police  officer, 
and  made  a  similar  complaint  to  him,  and  that  the  police 
officer  blew  his  whistle.  She  stated  then  that  she  met  Mr. 
Naylor,  and  other  persons  with  whom  she  was  acquainted, 
and  made  complaint  to  them,  and  was  taken  by  Mr.  Naylor 
to  bis  house,  where  a  physician  was  called.  The  place  where 
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flhe  was  struck  on  the  lip  was  cut  by  one  of  her  teeth.  Hw 
face  was  bruised  and  was  bleeding,  and  the  marks  on  ber 
throat  disclosed  that  she  had  been  choked,  and  her  condition 
indicated  that  she  had  been  assaulted  hy  some  one.  The 
physician  who  called  to  see  her  treated  her  for  a  fractured 
or  broken  bone  in  the  throat  Mrs.  Stilwell  while  at  Mr. 
Naylor's  house  that  night  is  shown  to  have  been  in  a  very 
nervous,  excited,  and  hysterical  condition.  She  was  not 
able  to  g^ve  any  particular  description  of  her  assailanL 
She,  however,  said  that  he  had  a  dark  mustache,  but  could 
not  state  whether  hia  clothes  were  black  or  white,  but  she 
believed  that  he  had  on  a  soft  bat.  While  at  Naylor's  oa 
that  ni^t  a  man  hy  the  name  of  Barnwell  was  brought  in^ 
for  her  to  see  if  she  could  identify  him  as  the  person  who 
had  assaulted  her;  and  she  said,  after  looking  at  him,  "That 
is  the  man."  She  explained  afterwards  that  the  reason  she 
made  the  mistake  in  identifying  Barnwell  as  her  assailant 
was  because  she  was  at  the  time  in  a  nervous  and  excited 
condition  when  he  was  brought  before  her.  After  the  ap- 
pellant was  arrested  and  placed  in  jail,  Mrs.  Stilwell  was 
taken  to  the  prison  on  Thursday  following  the  Monday 
night  when  the  assault  was  committed,  in  order  to  see  if  she 
could  identify  him  as  the  person  who  bad  assaulted  her  on 
the  occasion  in  question.  Appellant  was  lined  up  with 
other  prisoners  in  the  dining-room  of  the  jail  at  the  tim^ 
and  she  was  asked  to  make  an  examination  of  the  men, 
and  point  out,  if  she  could,  the  one  who  had  assaulted  her. 
After  looking  the  men  over,  she  recognized  appellant  as  tho 
guilty  party,  and,  pointing  to  him,  said,  "There  is  the 
man."  He,  in  response  thereto,  said  to  her,  "Lady,  look  at 
me  well."  She  then  stepped  up  to  him  and  said,  *'Do  you 
see  this?  [pointing  to  her  lip  and  some  bruises  on  her 
face]  You  did  it"  It  does  not  appear  that  appellant  made 
any  response  to  this  latter  declaration  of  Mrs.  Stilwell. 

John  Rooney,  a  witness  for  the  State,  testified  that  soon 
after  eleven  o'clock  on  the  night  in  question  he  was  standing 
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in  the  stairway  between  the  two  saloons  hereinbefore  men- 
tioned, IB  company  with  appellant,  talking  to  him;  that 
while  they  were  standing  there  a  woman  passed,  going  west ; 
that,  as  she  passed,  the  appellant  nsed  vile  language  in 
regard  to  her,  and  as  to  what  he  proposed  to  do ;  and  that, 
immediately  after  making  this  remark  about  the  woman 
who  had  passed,  appellant  started  after  her,  and  was  about 
thirty  feet  behind  her.  Rooney  testified  that  be  saw  the 
woman  turn  south  on  Washington  street  at  the  First  Na- 
tional Bank,  and  that  he  saw  the  appellant  turn  south  at 
the  same  place,  at  a  distance  of  about  thirty  feet  behind 
her;  that  he  then  left  and  went  upstairs,  but  soon  after- 
wards he  heard  a  police  whistle  blown. 

There  is  evidence  to  show  that  the  two  men  whom  Mrs. 
Stilwell  had  met  after  she  was  assaulted  were  Jack  Kelly 
a  policeman,  and  Arthur  Stewart,  and  upon  her  complaint ' 
to  the  former  in  regard  to  the  assault  he  blew  his  police 
whistle.  Several  witnesses  testified  that  about  eleven 
o'clock  that  night  they  saw  appellant  in  the  saloon  jiiat  east 
of  the  stairway  in  which  Mrs,  Stilwell  said  she  had  seen 
the  two  men  standing  as  she  passed  along.  Appellant  him- 
self testified  that  he  went  into  this  saloon  about  a  quarter 
past  ten  o'clock,  and  remained  there  about  three-quarters 
of  an  hour,  and  left  when  the  proprietor  said  he  wanted  to 
close  up.  He  resided  about  two  miles  west  of  the  city  of 
Crawfordaville,  with  his  father,  and,  in  describing  the  route 
which  he  took  home  after  leaving  the  saloon,  he  testified 
that  he  went  west  on  Main  street  to  Washington  street,  and 
south  on  Washington  street  to  Pike  street,  and  there  turned 
west  and  went  toward  home,  and  stopped  in  a  bam  a  short 
distance  from  his  home,  went  to  sleep  in  tlie  barn,  and  re- 
mained until  about  three  o'clock  in  the  morning. 

Mrs.  Stilwell  further  testified  that  she  saw  the  man  well 
in  the  face,  who  bad  assaulted  her,  by  means  of  the  pleotrie 
li^t  burning  in  the  room  by  the  alley  wliorc  she  was  as- 
VoL.  160—20 


306  SUPREME  COTTRT  OF  INDIANA, 

Sbnlar  v.  State. 

saulted;  and  upon  being  asked,  when  she  was  giving  her 
testimony,  if  she  could  point  out  the  man,  Bhe  turned  and 
pointed  to  the  appellant,  and  said  to  the  jurj  that  he  was 
the  man.  There  is  evidence  other  than  that  of  Mrs.  Stil- 
well  to  show  that  when  she  was  taken  to  Mr.  Naylor's  resi- 
dence she  was  bleeding  and  bruised,  and  the  disheveled  con- 
dition of  her  clothing  indicated  that  a  fierce  assault  had 
been  perpetrated  upon  her.  Before  she  was  called  upon  to 
identify  the  appellant  at  the  jail,  she  suggested  to  her  hus- 
band that  probably  she  was  mistaken  in  identifying  Bam- 
well  ae  her  assailant. 

On  the  night  in  question  the  alley  down  which  Mrs.  Stil- 
well  testified  her  assailant  ran  after  he  let  her  go  was 
muddy,  and  there  is  evidence  to  show  that  there  were  tracks 
made  in  the  mud  by  a  man  running  west  down  the  alley. 
*  There  is  other  evidence  given  in  the  case,  all  of  which 
either  directly  or  indirectly  goes  to  corroborate  Mrs.  Stil- 
well's  statements,  and  points  to  appellant  as  the  guilty  per- 
Bon.  In  fact,  there  seems  to  be  no  witness  who  contradicts 
the  statements  of  Mrs.  Stilwell  that  she  was  followed  on  the 
night  in  question  by  some  man  and  assaulted  in  the  manner 
as  herein  shown. 

The  appellant,  as  a  witness  in  his  own  behalf,  denied  that 
he  followed  her  or  made  any  assault  upon  her.  It  was 
shown  by  appellant's  own  admissions  on  his  cross-examina- 
tion when  on  the  witnese-stand  that  he  had  frequently  vio- 
lated the  penal  laws  of  the  State,  and  had  served  a  term  in 
the  penitentiary. 

Possibly  some  evidence  not  strictly  proper  may,  unchal- 
lenged, have  been  given  to  the  jury  on  the  trial  of  this 
cause ;  but  as  to  whether  there  is  or  is  not  evidence  in  the 
case  of  such  a  character  we  neither  affirm  nor  deny,  but 
consider  only  such  questions  as  are  duly  presented.  We 
can  not  disturb  the  judgment  on  either  of  the  grounds  that 
the  verdict  is  contrary  to  the  law  or  contrary  to  the  evi- 
dence, for  the  reason  that  there  is  evidence  which  fully  sus- 
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tains  the  verdict  of  the  jury  in  every  material  respect 
When  all  the  evidence  and  circumstances  in  thia  case  are 
considered,  we  are  of  the  opinion  that  it  can  not  be  seriously 
controverted  but  that  appellant  was  the  person  who  com- 
mitted the  assault  and  battery  on  the  prosecuting  witness, 
md  that  be  perpetrated  the  same  with  the  felonious  intent 
to  commit  the  crime  of  rape.  The  language  or  term  used  by 
liim  to  express  what  he  said  to  the  witness  Rooney  when 
Ura.  Stilwell  passed  along  the  sidewalk  near  the  stairway 
in  which  these  two  men  were  standing  in  regard  to  ber, 
wd  as  to  what  he  intended  t«  do,  is  too  vile  and  vulgar  to 
eet  out  in  this  opinion.  It  fully  diecloBes,  however,  that 
his  purpose  or  intent  in  following  her,  and  in  making  the 
violent  and  brutal  aasanlt  on  her  as  he  did,  was  to  have 
carnal  intercourse  with  her,  forcibly  and  againat  her  will, 
if  necessary,  to  accomplish  his  base  purpose  or  design. 

The  rule  is  well  settled  that  before  this  court,  upon  ap- 
peal, is  warranted  in  disturbing  a  judgment  in  a  criminal 
prosecution  on  the  evidence  alone,  that  there  must  be  such 
an  absence  of  evidence  in  respect  to  some  fact  or  element 
material  to  the  crime  charged  as  to  present  a  question  of 
law,  which,  under  the  circumstances,  must  be  decided  in 
favor  of  the  convicted  party.  Lee  v.  State,  156  Ind.  541, 
and  cases  there  cited. 

Upon  the  trial  below  one  Arthur  Stewart,  a  witness  in 
behalf  of  the  State,  was  asked  the  question  by  the  State's 
attorney  if  Mrs.  Stilwell  on  the  night  in  question,  immedi- 
ately after  the  assault  upon  her,  complained  to  one  Jack 
Kelly.  The  witness,  in  response  to  this  question,  answered, 
"I  think  so."  He  was  then  asked  if  she  stated  that  she 
was  assaulted.  Counsel  for  appellant  objected  to  this  ques- 
tion on  the  ground  that,  as  propounded,  it  was  intended  to 
elicit  from  the  witness  what  she  said  at  the  time  she  made 
the  complaint  to  Kelly.  The  objection  was  overruled,  to 
which  appellant  excepted,  and  the  witness  in  response  to 
the  question  answered,  "Yes,  sir."    It  was  dieclosed  by  the 
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evidence  that  Jack  Keliy  was  one  of  the  persons  wliom  Mrs. 
Stilwell  met  on  the  street  shortly  or  soon  after  she  had  beea 
assaulted,  and  made  complaint  to  him  in  r^ard  to  the 
assault.  Under  the  circumstances  in  this  case,  it  was 
proper  for  the  State  to  inquire  of  the  witness  in  question 
if  she  made  complaint  to  Kelly  to  the  effect  that  she  had 
been  assaulted.  The  question  of  which  appellant  com- 
plains did  not  profess  to  call  upon  the  witness  Stewart  to 
give  a  detailed  statement  of  what  she  said  in  regard  to  the 
outrage  that  had  teen  perpetrated  upon  her,  but  it  simply 
called  upon  him  to  answer  "Yes"  or  "No'*  as  to  whether 
she  had  made  the  complaint  about  the  aaeault  and  battery 
perpetrated  upon  her.  Both  the  question  and  the  answer  of 
the  witness  in  response  thereto  were  proper,  and  neither 
afford  the  accused  any  grounds  for  complaint  Thompson 
V.  State,  38  Ind.  39 ;  Cross  v.  State,  132  Ind.  65 ;  Poison 
V.  Stale,  137  Ind.  519. 

It  is  next  insisted  that  the  court  committed  an  error  in 
giving  instruction  number  six  to  the  jury.  Counsel  con- 
demn this  charge  on  the  ground:  (1)  That  thereby  the 
trial  court  made  an  argument  to  the  jury,  whereby  it  at- 
tempted to  excuse  Mrs.  Stilwell  for  the  mistake  which  aho 
made  in  the  identification  of  Mr.  Barnwell  as  her  assailant 
on  the  night  of  the  assault;  (2)  that  it  made  her  alleged 
nervous,  excited,  and  hysterical  condition  at  the  time  of 
the  identification  of  Barnwell  too  prominent  as  an  excuse 
for  the  mistaken  identity.  The  charge  in  question,  to  the 
extent  to  which  the  court  thereby  professed  to  advise  the 
jury,  is  as  fair  and  favorable  to  appellant  as  he  could  de- 
mand. It  contained  no  specific  mention  in  regard  to  the 
nervous,  excited,  and  hysterical  condition  of  Mrs.  Stilwell 
at  the  time  she  identified  Barnwell.  The  court  thereby, 
among  other  things,  merely  advised  the  jury  that  in  weigh- 
ing her  testimony  as  a  witness  upon  the  trial,  they  bad  the 
right,  and  it  was  their  duty,  to  take  into  consideration  the 
fact  that  before  she  identified  the  defendant  as  her  assail- 
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ant  she  had  identified  another  and  different  person  as  the 
guilty  one  who  perpetrated  the  assault  in  dispute.  In 
connection  with  this  part  of  the  charge,  the  court  informed 
the  jury  that,  in  the  event  they  found  that  she  had  id«iti- 
fied  such  other  person  as  the  guilty  one,  they  had  the  ri^t 
to  consider  her  condition,  surroundrnga,  and  all  the  facts 
and  circumstances  shown  to  exist  at  the  tiine  she  made  such 
identification.  It  can  not  reasonably  be  insisted  that  by 
fliis  instruction  the  court  either  gave  or  sought  to  give  any 
imdue  prominence  to  her  condition  at  the  time  she  made  the 
alleged  mistake  in  her  identification  of  Barnwell,  which 
mistake  she  upon  the  trial  attributed  to  her  nervous,  ex- 
cited, and  hysterical  condition  at  the  time  of  the  identifica- 
tion. If  the  jury  believed  that  she  was  in  her  normal  con- 
dition when  she  identified  Barnwell  as  the  perpetrator  of 
the  crime  in  question,  that  fact  would  be  an  important 
feature  for  the  jury  to  consider  what  weight,  if  any,  ought 
to  be  accorded  to  the  fact  that  she  subsequently  identified 
appellant  as  the  assailant.  If  she  was,  as  shown  by  the 
evidence,  nervous,  excited,  and  hysterical  at  the  time,  these 
facts,  when  considered,  mi^t  be  of  much  weight  in  ex- 
plaining the  reason  why  she  made  the  mistake  in  identify- 
ing Barnwell  as  the  guilty  person  when  he  was  brought 
into  her  presence  in  the  room  where  she  was  lying  upon  a 
eoueh  immediately  after  the  assault  in  controversy. 

It  is  next  insisted  that  appellant  was  prejudiced  or 
harmed  by  the  presence  of  the  bailiff  in  charge  of  the  jury, 
being  in  the  jury  room  and  conversing  with  the  jurors  at 
the  time  they  were  deliberating  upon  a  verdict  This  ques- 
tion was  presented  to  the  lower  court,  tried,  and  determined 
upon  the  evidence  pro  and  con  adversely  to  appellant 
The  affidavit  of  the  bailiff  in  question  positively  shows  that 
he  went  into  the  jury  room  only  for  the  purpose  of  attend- 
ing to  some  of  the  necessities  of  the  jury,  and  when  in  the 
room  he  spoke  to  some  of  the  jurors  in  regard  to  some  of 
their  wants  and  necessities ;  that  he  w&b  not  present  in  the 
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jury  room  at  any  time  when  the  jurora  were  deliberating 
upon  a  verdict  or  discussing  tHe  evidence  in  the  case ;  that 
he  took  no  part  whatever  in  any  of  their  deliberations,  and 
at  no  time  did  he  speak  to  any  of  the  members  of  the  jury 
concerning  the  matter  or  matters  upon  which  they  were 
deliberating,  except  only  to  inquire  of  them  if  they  had 
agreed  upon  a  verdict,  and  in  no  manner  did  he  influence  or 
attempt  to  influence  the  jury,  or  any  of  the  members  there- 
of, in  making  up  their  verdict  in  the  case.  The  evidence 
given  by  the  bailiff,  together  with  other  evidence  in  cor- 
roboration thereof,  if  accepted  by  the  trial  court  as  true, 
which'  it  apparently  did,  is  sufficient  to  justify  the  holding 
of  that  court  that  the  conduct  or  acts  of  the  bailiff  in  ques- 
tion in  no  manner  harmed  or  prejudiced  appellant  in  any 
of  his  substantial  rights.  Consequently,  under  such  cir- 
cumstances, the  decision  of  the  lower  court  on  the  question 
involved  or  in  issue  will  not  be  disturbed  by  this  court  on 
appeal.  Doles  v.  State,  97  Ind.  555 ;  Hinshaw  v.  Siaie,  147 
Ind.  334,  and  cases  cited. 

It  is  lastly  contended  that  the  statute  known  as  the  in- 
determinate sentence  law  is  unconstitutional,  and  that  the 
court  erred  in  advising  the  jury  in  respect  to  the  verdict 
they  should  return  in  the  event  they  found  appellant  guilty 
of  the  felonious  crime  charged  in  the  affidavit  and  informa- 
tion. The  constitutional-  validity  of  this  law  has  been 
repeatedly  affirmed  by  a  majority  of  this  court  Miller  v. 
State,  149  Ind.  607,  40  L.  R.  A.  109 ;  Skelton.  v.  State.  149 
Ind.  641;  Vancleave  v.  State,  150  Ind.  273;  Wilson  v. 
State,  150  Ind.  897;  Davis  v.  State,  152  Ind.  34,  71  Am. 
St.  322;  Colip  v.  State,  153  Ind.  584,  74  Am.  St.  322. 

The  verdict  of  the  jury,  in  respect  to  its  form,  and  the 
judgment  of  the  court  rtiereon,  is  each  apparently  in  aub- 
stantial  compliance  with  the  act  or  statute  in  controversy. 
The  writer  of  this  opinion,  however,  speaking  for  himself 
alone,  and  not  for  the  court,  concedes  that  there  is  much 
force  and  merit  in  the  argument  of  appellant'?  learned 
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counsel  in  respect  to  tbe  invalidity  of  the  act  in  question; 
and  for  the  reaeons  stated  hy  him  in  the  dissenting  opinion 
in  Miller  v.  State,  eupra,  he  still  believcB  that  some  of  the 
essential  provisions  of  the  indeterminate  sentence  law  are 
clearly  antagonistic  to  certain  provisions  of  the  State's 
Constitution.  The  majority  of  the  court,  however,  as  now 
constituted,  adhere  to  the  decisions  in  the  cases  last  above 
cited,  and  reaffirm  the  constitutional  validity  of  the  law  in 
controversy. 

There  being  no  available  error  presented  in  this  appeal, 
Uie  judgment  is  affirmed. 


COULTEE  V.  ClABK. 
[No.  19,987.  Filed  Much  20,  1903.1 
F&AUD. — Contraett. — StaltOe  of  Fravdt. — BepreeentatioDB  made  hj  a 
banker  and  business  man,  well  known  to  plaintifF,  that  atook  in 
a  propfMed  corporation  to  whioh  oertain  patent  rights  were  to  be 
banafened  would  be  more  valoable  than  any  bank-stook,  and 
that  defendant  proposed  to  join  plaintiff  in  the  pncchaHa  of  tha 
patent  rights  uid  the  organization  of  a  company,  made  for  the 
purpose  of  IndTicing  plaintiff  to  invest  in  anoh  corporation,  when 
in  tmth  defendant  was  investing  no  money,  bnt  had  a  secret  ar- 
rangement with  the  promoter  whereby  he  was  to  receive  his  stock 
and  a  certain  sun  of  money  for  indnoing  others  to  take  stock  in 
nioh  conoem  are  not  within  the  statute  of  frands  (46084  Bums 
1901),  and  the  oontract  thereby  induoed  is  voidable,  pp.  SltSlS. 
PiTMEirr. — Fravd. — Ratification. — Whera  plaintiff  executed  bis  note 
for  certain  stock  in  a  company,  and  paid  same  befwe  discovering 
the  band  practiced  jipon  him  in  indncing  him  to  purchase  the 
stock,  snch  payment  will  not  operate  aa  a  ratification  of  the  trans- 
BOtion.    p.  318.  ■ 

From  Fountain  Circuit  Court;  J.  M.  Rahb,  Judge. 
Action  by  Jerome  Clark  against  David  A.  Coulter. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Af' 
firmed. 
H.  C.  Sheridan,  for  appellant. 

Joseph  Claybaugh,  N.  P.  Claybaugk  and  X  P.  Gray,  for 
appellee. 
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DowuNO,  J. — This  is  &a  appeal  from  a  judgment  for 
damages  for  an  alleged  fraud  practiced  bj  the  appellant  as 
a  promoter  of  the  organization  of  a  company  for  the  manu- 
facture, Bale,  and  erection  of  a  combined  hedge  and  wire 
fence.  The  questions  of  law  presented  arise  upon  the  rul- 
ings of  the  court  sustaining  each  paragraph  of  the  com- 
plaint, its  refusal  to  render  judgment  for  the  appellant  on 
the  answers  of  the  jury  to  questions  of  fact  submitted  to 
them,  and  the  denial  of  a  motion  for  a  new  trial. 

The  first  paragr&j^  of  the  complaint  was,  in  substance, 
as  follows:  On  June  20,  1895,  the  Indiana  Hedge  & 
Wire  Fence  Company  owned  the  ri^t,  under  letters  patent 
issued  by  the  United  States  of  America,'  to  manufacture, 
sell,  and  erect  in  Clinton  county,  Indiana,  and  elsewhere, 
an  improvement  known  as  a  "growing  hedge  and  iwire 
fence,"  and  was  desirous  of  selling  the  right  to  make,  aell, 
and  erect  such  fence  in  said  county.  The  appellant,  who 
was  a  banker  and  successful  business  man  of  said  county, 
and  who  was  known  to  the  inhabitants  of  said  county,  con- 
spired and  agreed  with  certain  agents  of  the  said  Indiana 
Hedge  &  Wire  Fence  Company  to  induce  the  appellee  and 
other  citizens  of  said  county  to  purchase  from  said  com- 
pany, for  the  sum  of  $12,500,  the  right  to  make,  sell,  and 
erect  said  fence  in  said  county.  In  furtherance  of  said 
conspiracy,  the  appellant,  with  the  other  agents  of  said 
company,  agreed  to  call  upon  the  appellee,  and  to  repre- 
sent to  him  that  the  appellant  was  so  convinced  of  the  great 
value  and  availability  of  the  said  patent  rights  and  of  the 
said  territory  that  he  was  ready  and  anxious  to  join  with 
other  citizens  of  said  county  in  the  purchase  of  said  patent 
rights  for  said  Clinton  county  at  said  price  of  $12,500,  and 
to  organize  a  corporation  to  be  known  as  the  Clinton  County 
Hedge  &  Wire  Fence  Company,  with  a  capital  stock  of 
$25,000,  for  the  purpose  of  making,  selling,  and  erecting 
such  patent  fence.  The  plan  of  such  proposed  organization 
was  as  follows :     The  persons  forming  said  last-named  cor- 
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poration  were  to  execute  their  promisaoiy  notes  to  the  said 
Indiana  Hedge  &  Wire  Fence  Company,  in  consideration 
of  the  assignment  of  such  patent  ri^ts  for  said  Clinton 
county  to  the  said  Clinton  County  Hedge  &  Wire  Tence 
Company.  Thereupon,  the  last-named  corporation  was  to 
issue  to  the  persons  so  associated  in  it  shares  of  its  ca[Htal 
stock  to  the  amount  of  $2  for  every  $1  of  the  sums  for  which 
their  respective  notes  had  been  so  executed  to  the  said 
Indiana  Hedge  &  Wire  Fence  Company.  It  was  further 
agreed  between  the  appellant  and  said  other  conspirators 
that  the  appellant  should  solicit  the  appellee  and  other  citi- 
zens to  join  him  in  the  purchase  of  said  patent  rights  for 
said  county,  and  that  appellant  should  pretend  that  he  was 
one  of  the  joint  pun^asers  of  such  patent  rights,  and  was 
executing  his  notes  for  the  same;  but  it  was  secretly  agreed 
between  the  appellant  and  his  co-conspiratbrs  that,  if  the 
appellant  should  succeed  in  inducing  the  appellee  and  said 
other  citizens  to  purchase  said  patent  rights  from  the  said 
Indiana  Hedge  &  Wire  Fence  Company,  and  to  enter  into 
said  scheme,  then  the  notes  executed  by  the  appellant  for 
his  share  of  the  purchase  money  for  said  patent'rigbts  were 
to  be  returned  to  him  by  said  Indiana  Hedge  &  Wire  Fence 
Company,  and  he  was  to  receive  $1,000  of  the  proceeds  of 
the  sale  of  such  patent  rights  for  his  services.  Pursuant 
to  this  scheme,  the  appellant  and  his  oo-oonspirators  called 
on  the  appellee  and  on  other  citizens,  and  represented  that 
the  patents  were  of  great  value;  that  they  were  worth 
$25,000 ;  that  the  appellant  was  so  convinced  of  their  value 
that  he  was  ready  and  anxious  to  go  in  with  appellee  and 
other  citizens  in  the  purchase  of  said  rights  at  the  price  of 
$12,500,  and  earnestly  solicited  the  appellee  and  others  to 
join  him  in  the  said  purchase,  and  in  the  organization  of 
the  said  Clinton  Coimty  Hedge  &  Wire  Fence  Company. 
Appellant  assured  the  appellee  and  other  citizens  of  said 
county  that,  in  his  judgment  as  a  business  man  and  finan- 
cier, the  stock  of  said  proposed  corporation  would  be  more 
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valuable  than  any  bant-stock,  and  that  its  dividends  would 
pay  the  notes  executed  to  the  said  Indiana  Hedge  &  Wire 
Fence  Company  long  before  they  became  due.  The  appel- 
lee, having  no  knowledge  of  the  facte,  and  believing  the  said 
representations,  relied  thereon,  and,  on  September  10, 
1895,  entered  into  said  agreement,  and,  alo];ig  with  twenty-  ■ 
three  other  citizens  of  said  counl^,  executed  his  two  notes 
to  said  Indiana  Hedge  &  Wire  Fence  Company,  each  in 
the  sum  of  $250,  payable  at  twelve  and  eighteen  months 
after  date,  and  the  appellant,  also,  at  the  same  time  pre- 
tended to  execute  his  notes  to  the  said  company  for  the 
same  amount,  and  joined  in  causing  the  said  Clinton  Coun- 
ty Hedge  &  Wire  Fence  Company  to  be  organized,  to  which 
said  patent  rights  were  thereupon  transferred  by  said  Indi- 
ana Hedge  &  Wire  FenceCompany.  The  said  Clinton  Coun- 
ty Hedge  fcWire  Fence  Company  issued  to  the  appellee  stock 
of  the  said  company  to  the  amount  of  $1,000.  As  soon  as 
the  said  notes  were  issued  to  said  Indiana  Hedge  &  Wire 
Fence  Company,  and  said  last-named  company  transferred 
said  stock  to  the  appellee  and  the  other  persons  executing 
said  notes,  appellant's  co-conspirators  caused  the  notes 
executed  by  the  appellant  to  be  handed  hack  to  him,  and 
they  paid  to  him  $1,000  for  his  services  in  carrying  out 
said  scheme.  The  said  patent  rights  for  Clinton  county 
were  of  no  value,  and  said  stock  was  worthless,  as  the 
appellant  at  all  times  well  knew.  Before  the  appellee  dis- 
covered the  fraud  which  had  been  practiced  upon  him,  he 
paid  his  said  notes.  He  was  unable  to  reconvey  said  patent 
rights  to  said  Indiana  Hedge  &  Wire  Fence  Company,  for 
the  reason  tliat,  as  a  part  of  the  said  scheme  of  fraud,  th^ 
were  conveyed  to  the  said  Clinton  County  Hedge  &  Wire 
Fence  Company,  and  were  beyond  hia  control.  The  second 
paragraph  of  the  complaint  is  similar  to  the  first,  and  need 
not  be  set  out. 

The  sufficiency  of  the  facts  stated  in  each  paragra;^ 
to   constitute   a   cause  of   action    is  questioned    by    the 
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ieamnevs.  The  objections,  taken  to  each  paragraph  of 
the  complaint  are  that  the  alleged  representatione  made 
b;  the  appellant  related  to  the  credit,  conduct,  and  dealings 
of  a  ihird  person,  and  that,  as  they  were  not  in  writing  and 
signed  by  the  appellant,  they  were  within  the  statnte.  of 
frauda,  and  not  actionable ;  that  the  alleged  representations 
were  expressions  of  opinion,  merely,  and  not  statements  of 
material  facts ;  that  as  the  appellee  had  the  opportunity  to 
examine  into  the  truth  of  the  representations  for  himself, 
th^  will  not  support  a  charge  of  fraud ;  and  that  the  pay-, 
ment  of  his  notes  by  the  appellee  after  knowledge  of  the 
fraud  amounted  to  a  ratification  of  the  transaction. 

We  think  it  entirely  clear  that  the  representations 
charged  to  have  been  made  by  the  appellant  to  the  appellee 
for  the  purpose  of  inducing  him  to  participate  in  the  pur- 
diase  of  the  worthless  patent  rights  and  corporation  stock 
were  not  such  "representations  concerning  the  character, 
conduct,  credit,  ability,  trade  or  dealings  of  any  other  per- 
eoa,"  as  are  contemplated  by  §6  of  the  statute  of  frauds. 
§6634  Bums  1901,  §4909  R.  S.  1881  and  Homer  1901; 
Bodgin  v.  Bryant,  114  Ind.  401 ;  Worley  v.  Moors,  77  Ind. 
•  567;  Breedlove  v.  Brnidy,  96  Ind.  319.  The  representa- 
tions were  made  in  pursuance  of  a  conspiracy  to  obtain  the 
notes  and  money  of  the  appellee  by  fraud,  entered  into 
and  carried  into  execution  by  the  appellant  and  other  per- 
sons. They  were  a  material  part  and  parcel  of  the  general 
scheme,  and  they  were  made  in  connection  with  fraudulent 
aud  dishonest  artifices  which  were  calculated  to  deceive  and 
mislead  the  appellee.  The  person  making  these  fraudulent 
representations  was  a  banker  and  a  successful  business  man, 
possessing  the  confidence  of  the  appellee  and  of  the  com- 
munis in  which  he  and  the  appellee  lived.  He  expressly 
held  himself  out  as  a  disinterested  party,  seeking  for  him- 
self, and  recommending  to  the  appellee,  a  valuable  and 
profitable  investment  He  declared  that,  in  his  judgment 
ss  a  business  man  and  financier,  the  stock  of  the  proposed 
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corporation  to  whicli  the  patent  rights  were  to  be  trans- 
ferred, would  be  more  valuable  than  any  bank-stock.  The 
appellant  professed  to  be  ao  thoroughly  satisfied  as  to  the 
success  of  this  venture  that  he  was  eager  to  join  the  appellee 
and  other  citizens  in  making  the  purchase  of  the  patent 
rights,  organizing  the  Clinton  County  Hedge  &  Wire 
Fence  Company,  and  converting  the  patent  righta  into 
the  stock  of  that  corporation.  Having  persuaded  the 
appellee  to  make  the  investment,  the  appellant  went 
through  the  form  of  executing  hia  own  notes  in  the 
presence  of  the  appellee  and  the  other  citizens  he  bad 
interested  in  the  enterprise.  He  concealed  from  the 
appellee  and  from  the  other  purchasers  of  the  patent 
rights  the  fact  that  he  had  any  connection  with  the 
parties  owning  or  controlling  the  patents,  or  that  he 
had  arranged  with  them  for  a  special  advantage  to  him- 
self, and  for  a  valuable  consideration  for  his  efforts  to  pro- 
cure an  agreement  from  the  appellee  and  his  associates  for 
the  benefit  of  the  persons  owning  or  controlling  the  patent 
rights.  At  the  time  the  representations  were  made  by  the 
appellant,  it  is  alleged  that  he  knew  they  were  false,  and 
that  the  patents  were  worthless  and  the  stock  of  no  value;  • 
The  appellant  was  not,  as  he  professed  to  be,  a  disinterested 
business  man,  seeking  a  safe  and  promising  investment,  but 
he  was  the  secret  agent  and  tool  of  third  parties  to  dispose 
of  their  worthless  property.  Instead  of  engaging  in  the 
proposed  venture  upon  the  same  terms  and  footing  as  the 
appellee,  hia  notes  were  to  be  returned  to  him  without  pay- 
ment, and  he  was  to  receive  a  bonus  of  $1,000  for  his  serv- 
ices in  inveigling  his  friends  and  neighbors.  The  conduct 
of  the  appellant,  as  set  forth  in  the  complaint,  was  fraud- 
ulent, and  the  contract  thereby  induced  was  voidable.  The 
case  made  in  the  complaint  is  readily  distinguishable  from 
Cooh  V,  Churchman,  104  Ind.  141.  In  the  case  at  bar, 
nothing  was  said  concerning  the  character,  credit,  conduct, 
ability,  trade,  or  dealing  of  any  person,  but  a  conspiracy 
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WAB  entered  into  by  the  appellant  and  others,  the  common 
parpoee  of  which  was  to  defraud  the  appellee  and  other 
citizenB,  and  to  obtain  their  notes  and  money. 

Nor  were  the  representations  made  by  the  appellant  ex- 
pressions of  opinion,  merely.  The  appellant  stated  that  the 
patents  were  of  great  value ;  that  for  Clinton  comity  alone 
they  were  worth  $25,000,  but  could  be  secured  for  $12,500 ; 
and  that  he  was  anxious  to  join  in  the  purchase.  He 
declared,  on  his  judgment  as  a  business  man  and  financier, 
that  the  stock  of  the  proposed  corporation  would  be  more 
valuably  than  any  bank-stock,  and  that  its  dividends  would 
pay  the  notes  executed  by  the  appellee  and  his  associates. 
These  statements,  it  is  averred,  were  made,  with  full  knowl- 
edge of  their  falsity,  for  the  purpose  of  inducing  the  ap- 
pellee to  execute  his  notes  and  join  in  the  proposed  under- 
taking. They  were  relied  upon,  and  served  the  purpose  for 
which  they  were  intended.  They  purported  to  be  founded 
upon  the  appellant's  knowledge  of  the  value  of  the  patents, 
and  in  view  of  the  standing  and  reputation  of  the  appellant, 
and  the  business  in  which  he  was  engaged,  they  were  well 
calculated  to  deceive  the  appellee  and  the  class  of  persons  to 
whom  they  were  made.  In  Bish  v.  Beatty,  111  Ind.  403, 
40T,  it  was  held  that  a  representation  that  certain  notes 
were  "as  good  as  government  bonds"  was  the  statement  of 
a  fact    See,  also,  Drake  v.  Grant.  4  N.  T.  Supp;  899. 

It  can  not  be  said  tbat  the  appellee  hud  the  opportunity 
to  investigate  the  character  and  the  value  of  the  patents. 
Such  an  inquiry  demanded  peculiar  skill  and  knowledge. 
It  would  have  required  time.  It  might  have  proved  entire- 
ly fmitlesa.  The  advantages  possessed  by  vendors  of  terri- 
torial rights  under  patents  over  intended  purchasers  have 
been  recc^nized  by  the  courts,  and  it  has  been  held  that  the 
purchaser  may  rely  upon  the  representations  of  the  vendor, 
and  that  the  rule  of  caveat  emptor  does  not  apply.  Iowa, 
etc..  Heater  Co.  v.  American,  etc.,  Co.,  32  Fed.  735,  739. 

The  views  herein  expressed  concerning  the  effect  of  secret 
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agreements  seeuring  special  advantages  and  profits  to  agents 
and  promoters  of  corporations  are  fully  sustained  by  many 
authorities.  Western  Union  Tel.  Co.  v.  Union,  etc.,  R.  Co., 
8  Fed.  1 ;  Chandler  v.  Bacon,  30  Fed.  538-540 ;  Davenport 
V.  Buchanan,  6  S.  D.  376,  61  N.  W.  47;  Walker  v.  Mobile, 
etc.,  R.  Co.,  84  Miss.  245 ;  Coles  v.  Kennedy,  81  Iowa  360, 
46  N.  W.  1088,  25  Am.  St.  508 ;  Tolman  v.  Smith,  43  111. 
App.  562. 

It  is  averred  that  the  appellee  paid  his  notes  before  his 
discovery  of  the  fraiid  which  had  been  practiced  upon  him. 
Payment  under  such  circumstances  could  not  operate  as  a 
ratification  of  the  transaction.  The  fraud  did  not  consist 
in  the  failure  of  the  Clinton  County  Hedge  &  Wire  Fence 
Company  to  mate  and  sell  its  fences,  but  in  the  methods  by 
which  the  appellee  was  induced  to  execute  his  notes  and  to 
become  a  stockholder  in  that  corporation.  It  does  not  ap- 
pear from  the  complaint  that  the  appellee  knew  when  he 
paid  his  notes,  or  that  he  had  the  means  of  knowing,  that 
the  appellant  and  others  had  conspired  to  cheat  and  defraud 
him,  that  the  appellant  understood  that  the  patents  were 
worthless,  or  that  there  was  a  secret  agreement  between  Qie 
appellant  and  the  persons  interested  in  the  sale  of  tlie  terri- 
tory covered  by  the  patents  that  the  appellant  was  not  to 
pay  his  notes,  and  was  to  receive  $1,000  for  disposing  of  the 
patent  rights. 

We  are  of  the  opinion  that  each  paragrai^  of  the  com- 
plaint was  Bufiicient,  and  that  the  court  did  not  err  in  over- 
ruling the  demurrers  to  them. 

The  reasons  urged  by  counsel  for  appellant  in  support  of 
the  motion  for  judgment  in  favor  o£  appellant  on  the  an- 
swers of  the  jury  to  the  questions  of  fact  submitted  to  them 
are  those  assigned  in  argiiment  to  sustain  the  proposition 
that  the  facts  stated  in  the  complaint  are  not  sufficient  to 
constitute  a  cause  of  action,  and  what  has  been  said  upon 
that  branch  of  Uie  case  renders  further  discussion  unneces- 
sary.    For  like  reasons  the  objections  to  instructions  num- 
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bered  one,  two,  and  three  given  by  the  court  are  not  well 
taken,  and  upon  the  eamG  ground  instruction  numbered 
twelve,  asked  for  by  appellant,  was  properly  refused. 

The  motion  for  a  new  trial  was  founded  upon  the  same 
views  of  the  evidence  as  were  urged  against  the  complaint, 
and  which  we  have  held  erroneous.  The  assessment  of 
damages  was  not  too  large. 

We  find  no  error.    Judgment  affirmed. 


ISO    sisf 


The  Brazil  Block  Coal  Company  v.  Gibson. 

[No.  30,014.    FUedMarchao,  190B.I 

Hastes  aitd  Swvaht.— Negligence.— AKumption  of  Bi»k.— Complaint.  i8§  ^3^ 
— A  oomplaint  for  personal  injoriea  canoed  by  the  attacbmeute  to 
a  bnoket  uted  in  hoiating  dirt  from  a  mining  shaft  in  which 
plaintiff  was  at  work  giving  awa;  is  not  insnfiteient  for  want  of 
facta  on  the  ground  that  the  defect  was  obvioiiB  and  open  to 
plaintiff,  where  it  was  alleged  that  the  place  where  plaintiff  was 
at  work  was  bo  dark  that  he  coold  not  see  the  attacliments,  that 
he  did  not  know  what  conBtitnt«d  a  proper  attachment,  and  that 
it  was  not  his  bnalnesa  to  inTestigat«.    pp.  SS0~3SS. 

SiME. — Evidenae. — No  error  was  committed  in  permitting  a  witness 
who  wcoked  in  a  mine  in  which  plaintiff  was  injnrad  to  teatifr 
tltat  he  was  nnahle  to  determine  in  the  daitauiea  whether  a  cer- 
tain attachment  to  a  huoket  nsed  in  hoisting  dirt,  which  gave 
way  and  injnied  plaintiff,  was  defective  withont  making  an 
actual  examination  thereof,    p.  StS. 

BvmEMOE.  — Penonal  h^vritt. — Whore  in  the  trial  of  an  action  for  per- 
sonal injnriee  to  plaintiff,  while  working  in  a  "'"'"g  shaft,  caused 
tj  the  alleged  defective  ocnistraction  of  a  ring,  used  in  attaching  a 
bncket  to  a  rope  for  hoisting  dirt,  defendant  on  orosB-ezamina- 
tioo  asked  a  witness  for  plaintiff  the  sisee,  shape,  and  capacity  of 
another  bncket  nsed  in  the  mine,  no  error  was  conunitted  in  per- 
mitting plaintiff  to  show  on  reexamination  of  snch  witness,  that 
the  ring  on  the  other  bncket  was  welded,  while  the  ring  on  the 
bucket  which  caosed  the  injur;  was  an  open  ring,  the  ends  thereof 
OTorlapping.    p.  316. 

Sakb. — Pemmal  Injaritt.—Btmedying  De/edive  Apjdiance  After  Add- 
dml. — Where  in  an  action  for  personal  injuries  to  plaintiff,  while 
working  in  a  mining  shaft,  oansed  by  the  alleged  defective  oon- 
strnction  of  a  ring  with  which  a  bnoket  was  attaohed  to  a  rope, 
witnesses  who  saw  the  ring  at  different  times  testified  differentl? 
w  to  it4  condition,  evidraoe  was  properly  introduced  showing 
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that  after  the  accident  the  ring  yras  changed  by  hammering  Iti 
orerlapping  ends  together,  pp.  SS6,  St7. 
Uabtbb  and  Servant.— ^sntmption  of  Ruk.—S<^ttii  of  AppUanaet.—, 
Relative  DutUt. — Though  a  Berrant  aasnmee  all  risks  of  irhic^hs 
knew,  or  of  which,  by  the  exercise  of  ordin^7  diligence,  he  conld 
have  known,  and  where  the  hazard  is  alike  open  to  the  obsara* 
tion  of  both,  the  master  is  not  liable  to  the  Berrant  tia  injoif 
iGBolting  therefrom,  yet  the  Berrant  ia  not  bound  to  aeaioh  for 
defects,  or  make  a  critical  inspection  of  the  applianoes  that  an 
provided  for  his  nse,  bat  may  rely  upon  the  master's  proper  per- 
formance of  his  duty  to  furnish  reasonably  safe  and  proper  ap- 
pliances and  properly  to  inspect  the  same,  unless  the  defects  are 
such  as  to  be  obvious  to  the  servant  while  giving  proper  atten- 
tion to  the  duties  of  his  employment,    pp.  3t7,  StS. 

From  Clay  Circuit  Court ;  F.  0.  CoUtver,  Judge. 

Action  by  James  Gibson  against  the  Brazil  Block  Coal 
Company  for  personal  injuries.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Transferred  from  Appellate 
Court,  under  §1337u  Bums  1901.    Affirmed. 

G.  A.  Knight,  for  appellant. 

J.  M.  Rawley,  T.  W.  Hutchison,  A.  W.  Knight,  S.  D. 
Coffey  and  S.  M.  McGregor,  for  appellee. 

Monks,  J. — This  was  an  action  brought  by  appellee  to 
recover  damages  for  personal  injuries.  The  complaint  was 
in  three  paragraphs.  Appellant's  demurrer  to  each  para- 
graph for  want  of  facts  was  overruled  aa  to  the  first  and 
third  paragraphs,  and  sustained  as  to  the  second  paragraph. 
The  third  paragraj^  was  withdrawn  by  the  appellee  at  the 
trial.  The  appellant  filed  a  general  denial.  A  trial  of  the 
cause  by  a  jury  resulted  in  a  verdict  in  favor  of  appellee 
on  which  the  court,  over  appellant's  motion  for  a  new  trial, 
rendered  judgment  for  appellee. 

The  errors  assigned  and  not  waived  are:  (1)  That  the 
court  erred  in  overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint;  and  (2)  that  the  court  erred  in 
overruling  the  motion  for  a  new  triaL 

The  first  paragraph  of  the  complaint  alleges  that  appel- 
lant is  a  domestic  corporation  engaged  in  the  business  of 
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mining  coal  in  the  counties  of  Clay  and  Farite,  in  this  State ; 
that  on  the  13th  day  of  September,  1900,  and  for  two  or 
three  months  prior  thereto,  appellant,  in  juroeecuting  its. 
business  of  mining  coal,  was  engaged  in  sinking  a  shaft  near 
the  town  of  Caseyvitle,  Parke  comity,  Indiana;  t^iat  said 
abaft  was  being  formed  by  making  a  vertical  excavation,  and 
hoisting  the  accnnLiilated  earth  to  the  surface;  that  on  the 
forgoing  date  the  work  of  excavating  had  proceeded  to 
such  an  extent  that  the  shaft  was  about  eigbty-sis  feet  deep; 
that  the  loose  earth  that  accumulated  at  the  bottom  of  the 
shaft  during  the  excavation  was  loaded  into  a  large  bucket 
that  was  lowered  into  said  shaft  and  hoisted  to  the  Biirface 
by  an  engine ;  that  said  bncket  was  made  of  inm,  and  was 
capable  of  holding  about  1,500  pounds  of  earth  at  a  load ; 
that  said  bucket  was  furnished  with  a  bail,  which  was  at- 
tached to  each  side  and  somewhat  below  the  middle  of  the 
bucket,  so  that  when  filled  the  bucket  could  be  easily  tipped, 
and  the  earth  thus  thrown  from  it ;  that  said  bucket  was  f ui^ 
ther  equipped  with  a  narrow  strip  of  iron  three  or  four 
inches  long,  called  a  "stub,"  which  was  welded  to  one  side 
of  the  bucket  near  the  top  of  the  rim  so  that  it  eztraided 
two  or  three  inches  above  tiie  rim,  near  the  bail  and 
parallel  with  it;  that,  to  prevent  said  bucket  from  tipping 
and  spilling  the  earth  that  it  contained  while  being  hoisted 
to  the  surface,  an  iron  ring  was  put  on  the  handle  or  bail 
so  that  it  could  be  placed  over  the  stub  before  referred  to, 
thus  firmly  to  hold  the  bncket  upri^t;  that  said  bncket 
was  lowered  and  hoisted  by  a  rope  and  a  hot^  attached  to 
the  bail,  the  rope  connecting  with  the  engine  aforesaid; 
that  said  iron  ring  was  not  solid,  the  ends  thereof  not  being 
welded  but  overlapping  each  other  one  or  two  inche& 

It  is  further  alleged  that  on  said  13th  day  of  September, 
1900,  and  for  some  time  prior  thereto,  appellee  was  in  the 
employment  of  appellant,  in  sinking  said  shaft,  as  a  com- 
mon laborer;  that  on  said  day  a^^Uee  was  working  at  the 
Vol,.  160— 2X 
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bottom  of  said  shaft,  shoveling  earth  into  said  bucket ;  that 
appellee,  with  others  working  at  the  bottom  of  said  shafts 
had  filled  said  bucket  with  earth,  and  the  same  had  been 
hoisted  to  the  top  of  the  shaft,  when  suddenly,  and  without 
aay  warning,  the  iron  ring  referred  to  spread  apart  and 
became  loosened  from  the  iron  stub  round  which  it  had  been 
placed,  thus  causing  the  bucket  to  tip,  and  the  earth  it  had 
contained  to  be  precipitated  down  the  shaft;  that  said 
bucket  at  this  time  contained  about  1,500  pounds  of  earth, 
which  in  so  falling  struck  the  appellee  on  the  head  and  the 
back,  and  that  by  reason  thereof  the  appellee  was  greatly 
hurt  and  bruised ;  that  by  reason  of  said  injuries  he  has 
lost  two  months  of  labor  during  which  he  could  have  earned 
$100,  and  that  he  has  expended  $200  for  nurse  hire,  medi- 
cines, and  medical  attention  in  treating  said  injuries. 

It  is  further  alleged  that  said  accident  occurred  because 
said  ring  was  unfit  and  improper  for  the  use  to  which  it 
was  put ;  that  it  was  unfit  because  the  ends  overlapped,  and 
were  not  solidly  welded,  thus  permitting  the  ends  thereof 
to  spread,  and  to  loosen  the  ring  from  round  the  stub ;  that 
said  ring  was  old,  rusty,  worn,  cracked,  "and  was  too  frail 
to  resist  the  strain  placed  upon  it;"  that  said  ring  had  been 
constantly  used  for  about  twelve  months,  and  on  account  of 
such  long-continued  use  and  its  cracked  condition  it  had 
become  weak  and  unfit  for  use,  and  was  not  of  an  approved 
style,  form,  quality,  and  construction;  that  the  appellant 
had  knowledge  of  the  defective  condition  of  said  ring,  and 
its  unfitness  for  use,  or  could  have  known  thereof  by  the 
exercise  of  ordinary  diligence,  but  negligently  and  carelessly 
used  the  same  notwithstanding  such  defective  and  unfit  con- 
dition ;  that  the  appell^  had  no  knowledge  whatever  that 
said  ring  was  unfit  for  use,  unsafe,  defective,  and  had  been 
in  use  a  long  time,  and  was  not  of  an  approved  style,  qual- 
ity, and  construction,  or  that  the  same  was  cracked ;  that  he 
had  nothing  whatever  to  do  with  the  handling  of  said  bucket 
and  the  adjusting  of  said  ring  on  the  stub;  that  he  was 
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vholly  unfamiliar  with  such  appliances,  and  was  ignorant 
of  the  proper  kind,  quality,  and  conetmction  of  such  rings 
as  were  used  on  this  bucket,  or  of  any  other  rings ;  that  from 
the  ohserrations  he  had  made  of  said  ring  it  appeared  to 
be  amply  safe  and  fit  to  do  the  work  required  of  it,  and  that 
he  noticed  no  defect  therein,  and  supposed  it  a  ring  proper 
for  the  use  to  which  it  was  put ;  that  the  appellee  did  his 
■work  at  a  great  depth  beneath  the  surface,  and  on  acconnt 
of  the  darkness  did  not  have  the  opportunities  and  facilities 
to  inspect  said  ring  closely,  but  from  what  he  observed  he 
believed  said  ring  to  be  welded,  and  was  unable  to  observe 
SKy  crack  therein,  and  that  he  was  compelled  to  rely  upon 
tbe  assurance  that  the  appellant,  in  furnishing  and  pro- 
dding said  bucket  and  its  equipments,  had  done  its  duty 
^  furnishing  appliances  safe  and  proper  for  the  work  to  bo 
•^^Ormed ;  that,  if  said  ring  had  been  sound,  solid,  and  of 
A5FJ£>per  kind,  the  said  accident  should  not  have  occurred, 
^f     -Ciliat  said  accident  did  occur  solely  because  of  the  negli- 
,::».«^^s  of  appellant  in  the  particulars  hereinbefore  set  forth, 
gB<3.     "tihat  said  accident  occurred  without  any  fault  or  negli- 
geK=«.<i^3  on  the  part  of  appellee.     Wherefore,  etc. 

-■-■fc.  is  manifest  that  this  paragraph  of  the  complaint  pro- 
eee^l^  upon  the  theory  that  the  appellant  failed  to  discharge 
it*  <i-wty  as  a  master  to  use  ordinary  care  to  furnish  to  the 
'PT*^Hee  reasonably  safe  appliances  with  which  to  perform 
w^  labor  required  of  him  as  a  servant.  It  is  argued  by 
*PrC*^*Hant  that  this  paragraph  is  insuificient  on  demurrer 
io»-  -^ant  of  facts,  on  the  grounds:  (1)  That  the  alleged 
«*^^^**5t  in  the  ring  was  obvious;  (2)  that  it  was  as  open  to 
"*^  <il)8ervation  of  the  appellee  as  it  was  to  the  observation 
°^  *iie  appellant,  and  that  the  appellee  had,  therefore,  aa- 
B*-"'^*»^d  the  risk  of  the  defective  applianca 

-*-■*■  is  very  clearly  alleged  in  this  paragraph  of  the  com- 


**^**fe  was  defective  or  unfit  for  use ;  that  appellee  had  noth- 
^^S  to  do  with  the  handling  and  adjusting  of  said  ring;  that 
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he  was  wholly  unfamiliar  with  Buch  appliances;  and  that, 
because  of  the  darkneas  in  the  shaft  in  which"  he  worked, 
the  appellee  had  no  opportunity  to  inspect  the  ring  closely 
to  learn  of  its  exact  condition.  While  the  general  allegation 
that  the  servant  had  no  knowledge  of  the  defective  condition 
of  the  appliance  that  the  master  furnished  may  not  he 
BufiBcient  where  the  complaint  discloses,  hy  the  facts  alleged, 
that  the  servant  should  have  known  of  the  defect  producing 
his  injury,  it  can  not  be  said  here  that  the  facts  alleged 
impair  the  force  of  the  general  allegation.  We  think  the 
particular  allegations  reenforce  the  general  one,  and  ex- 
plain in  detail  why  the  appellee  did  not  and  could  not 
know  of  the  defective  and  unsafe  condition  of  the  ring.  It 
does  not  appear  from  this  paragraph  that,  in  his  circum- 
stances, the  defect  was  obvious  to  appellee;  or  that  he, 
equally  with  the  master,  had  opportunity  to  observe  the 
defective  condition  of  the  ring.  It  was  not  a  part  of  his 
work  to  handle  the  ring.  The  place  in  which  he  worked 
was  dark  so  that  he  could  not  see  the  ring  clearly.  He  did 
not  know  what  constituted  a  proper  ring.  It  was  not  his 
business  to  investigate.  Appellee  was  the  foreman  of  the 
men  engaged  in  filling  the  buckets,  and  worked  with  them, 
and,  so  far  as  appears  from  the  complaint,  this  work  did 
not  place  him  in  a  situation  to  know  the  nature  of  the  appli- 
ances which  caused  his  injury. 

It  is  the  duty  of  the  master  to  exercise  ordinary  care  in 
furnishing  appliances  reasonably  safe  and  suitable  for  per- 
forming the  work  required  oi  the  servant.  The  duty  is  a 
continuing  one,  and  the  servant  is  authorized  to  rely  on  the 
master's  having  properly  performed  it  Evansville,  etc.,  R. 
Co.  V.  Duel,  134  Ind.  156,  158;  Nail  v.  Louisville,  etc., 
S.  Co.,  129  Ind.  260,  271;  Ohio,  etc.,  R.  Co,  v.  Pearcy, 
128  Ind.  197,  203;  Louisville,  etc.,  R.  Co.  v.  Quinn,  14 
Ind.  App.  554,  557;  20  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
71,  73. 
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The  aeirant  afisumea  the  risks  and  hazards  ordinarily 
incident  to  the  emplojnuent  which  he  undertakes ;  hut  he 
does  not  assume  the  increased  risks  and  hazards  of  the  mas- 
ter's negligence  in  furnishing  unsafe  and  unsuitable  appli- 
ances, unless  the  servant  knew,  or,  what  is  the  same,  could 
bve  kndwn.  by  the  exercise  of  ordinary  diligence  under  the 
circumstances  of  the  case,  of  the  defective  appliances,  and 
of  the  danger  attendant  thereupon.  Wright  v.  Chicago^ 
etc.,  E.  Co.,  post,  583;  Wabash  R.  Co.  v.  Bay,  152  Ind. 
392,  399,  400;  20  Am.  &  Eng.  Ency.  law  (2d  ed.),  123, 
124.  The  trial  court,  therefore,  did  not  err  in  overruling 
the  appellant's  demurrer  to  this  paragraph  of  complaint 
for  vant  of  facts. 

It  is  asserted  that  the  court  erred  in  permitting  a  witness 
for  the  appellee,  who  worked  in  the  mine  in  which  appellee 
wtB  injured,  to  state  in  answer  to  a  question  by  the  ap- 
pellee, &at  he  was  not  able  while  at  work  at  the  bottom  of 
the  shaft  to  determine  in  the  darkness  whether  the  ring  used 
was  a  welded  or  lap  ring  without  making  an  actual  exam- 
ination thereof.  The  witness,  before  the  evidence  objected 
to  was  given,  had  stated  that  he  was  a  day  employe  at  the 
mine,  working  at  the  bottom  of  the  shaft,  shoveling  earth ; 
that  he  used  a  "bank  lamp ;"  that  "it  wasn't  light  or  it 
wasn't  dark"  in  the  shaft,  and  "was  a  little  bit  dark  and  a 
little  bit  light"  It  is  a  difficult  matter,  by  mere  descrip- 
tion, to  put  a  jury  in  the  possession  of  accurate  knowledge 
cf  the  condition  of  the  light  in  the  mine.  Whether  the  wit- 
ness, who  worked  under  substantially  the  same  conditions 
B8  the  appellee,  could  see  the  ring  without  an  actual  exam- 
•natittii  thereof,  brought  the  matter  more  definitely  and 
"•ore  accurately  before  the  jury.  It  was  not  the  statement 
of  an  opinion ;  it  was  the  statement  of  a  fact.  This  evidence 
"a  proper  for  the  consideration  of  the  jury  in  determining 
''iwtiier  or  not  the  defect  in  said  ring  was  known  to  appel- 
™6,  or  could  have  been  known  in  the  exercise  of  ordinary 
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care  under  the  conditions  in  the  mine  while  he  was  perform- 
ing his  duties  in  said  shaft.  THe  servant  does  not  assume 
the  risk  of  defects  in  appliances  furnished  not  discoverable 
in  the  exercise  of  ordinary  care.  Wabash,  etc.,  R.  Co.  v. 
Morgan,  182  Ind.  430,  446;'  Louisville,  etc.,  R.  Co.  v. 
Wright,  115  Ind.  378,  384,  7  Am.  St.  432;  LouievUh, 
etc.,  R.  Co.  V.  Howell.  147  Ind.  266,  270,  271. 

Appellant  insists  that  the  court  below  erred  in  permit- 
ting the  witness  William  Snow,  for  the  appellee,  to  testify, 
on  reexamination,  that  a  welded  ring  was  used  on  the  other 
bucket  employed  in  raising  the  earth  from  the  same  shaft 
in  which  appellee  was  injured.  The  ground  of  objection  at 
the  trial  was  that  this  evidence  was  immaterial,  because  this 
bucket  was  not  in  controversy.  Appellant's  counsel,  on 
cross-examination  of  this  witness,  isquired  into  the  size  and 
capacity  of  this  bucket,  its  shape  and  the  material  of  which 
it  was  made.     Having  done  this,  it  can  not  complain  that 

.  appellee  was  permitted  to  inquire  into  other  like  matters 
of  its  construction  and  equipment,  including  the  character 
of  the  ring  used  thereon.  Appellant  opened  the  door  for 
this  evidence,  and  can  not  be  beard  to  object  to  the  same 
even  if  it  was  immaterial  as  claimed — a  question  we  do  not 
decide.  Wdbaah  Printing,  etc.,  Co.  v.  Crumrine,  123  Ind. 
89,  94,  95;  Perhins  v.  Hayward,  124  Ind.  445,  449,  and 
cases  cited ;  Blough  v.  Parry,  144  Ind.  463,  483,  and  cases 
cited;  Ewbank's  Manual,  §255. 

It  is  objected  that  the  court  erred  in  permitting  Harvey 
Bramblett,  a  witness  for  the  appellee,  to  testify  that  after 
the  accident  he,  with  another,  hammered  the  laps  of  the 

'  ring  together  and  hooked  the  bucket  up  so  that  it  could  be 
taken  off  the  truck  and  out  of  the  way.  Witnesses  who  tes- 
tified to  having  seen  the  ring  at  different  times  after  the 
accident,  testified  differently  as  to  its  condition  when  seen. 
It  was  proper,  therefore,  for  appellee  to  show  that  its  condi- 
tion had  been  changed  before  certain  witnesses  saw  it,  and 
it  was  immaterial  whether  it  had  been  changed  by  appel- 
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lant's  agents  or  hy  a  stranger.  The  material  question  was 
whether,  at  the  time  certain  witnesses  testified  to  having 
seen  it,  it  was  in  the  same  condition  that  it  was  in  immedi- 
ately after  the  injury.  The  doctrine  of  agency  has  no 
application.  The  court  did  not  err  in  reeeiving  thift 
evidenca 

There  was  no  error  in  permitting  the  witneea  James 

Walters,  for  the  appellee,    to    state   that    frequently    the 

buckets  in  being  hoisted  would  strike  against  the  sides  of 

the  shaft.     The  construction  of  the  hucket  which  caused 

the  injury  and  the  manner  of  operating  it  were  matters 

necessary  to  be  considered  in  determining  the  issues  in  this 

<!aii8e.     It  was  proper,  thei^efore,  to  prove  the  manner  in 

which  the  buckets  were  hoisted  and  lowered  in  said  shaft, 

*nd,  if  they  struck  against  the  sides  of  the  shaft  on  being 

•Elated  or  lowered,  such  fact  was  clearly  not  "immaterial." 

.    ^  evidence  of  this  witness  that  he  never  noticed  any  dif- 

"<?«  between  the  management  of  the  appellant's  shifts, 

%"    i£  it  could  be  said  to  have  been  erroneously  received, 

^    ^KiKiimaterial  and  could  not  have  been  prejudicial  to  ap- 

Ol:>3  «cUons  are  made  to  the  evidence  of  other  witnesses, 
\,\\i  ^"iach  objections  are  waived  by  appellant's  failure  to 
fttj?*^*-^  here  the  grounds  of  its  objections  presented  below. 
jivsjsG-rv.  State,  157  Ind.  423,  430,  431,  and  canes  cited. 

^-*  **  J  ection  is  made  to  the  giving  of  the  seventh,  thirteenth, 

io****^»«nth,  fifteenth,  and  twenty-first  of  the  instructions, 

an^o^i^jjig  the  employe's  assumptions  of  risks,  and  the 

ffl^ateir's  duty  to  furnish  reasonably  safe  appliances,  and  to 

'"^P^ot  the  same,  asked  by  the  appellee.-    It  is  insisted  that 

^*^  instruction^  are  not  relevant  to  the  issues  or  applicable 

_  tlie  evidence,  and  are  in  conflict  with  other  instructions 

^'^^U.    It  is  true  that  a  servant  assumes  all  risks  of  which 

*  knew,  or  of  which,  by  the  exercise  of  ordinary  diligence, 

conld  have  known  (Pennsylvania  Co.  v.  Ebaugk,  152 

"**!-    531) ;  and  where  the  hazard  is  alike  open  to  the 
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ol^ervation  of  both,  the  master  is  not  liable  to  the  servant 
for  injury  resulting  therefrom.  Wabaeh  R.  Co.  v.  Ra^, 
152  Ind.  392 ;  Louisville,  etc.,  B.  Co.  v.  Kemper,  147  IncL 
561.  "An  employe  is  required  to  observe  and  avoid  all 
known  or  obvious  perils,  even  though  they  may  arise  from 
defective  machinery  and  appliances ;  but  he  is  not  bound  to 
search,  for  defects,  or  make  a  critical  inspection  of  the 
appliances  that  are  provided  for  his  use.  These  are  the 
duties  of  the  employer."  Cincinnati,  etc.,  R.  Co.  v.  Me- 
Mullen,  117  Ind.  439,  10  Am.  St  67;  Ohio,  etc.,  R.  Co. 
V.  Pearcy,  128  Ind.  197.  It  thus  being  the  duty  of  the 
master  to  fumieh  reasonably  safe  and  proper  appliances^ 
and  properly  to  inspect  the  same,  the  servant  may  rely  upon 
the  duty  having  been  performed,  unless  the  defects  are 
such  as  to  be  obvious  to  the  servant  while  giving  proper 
attention  to  the  duties  of  his  employment.  Louisville,  etc., 
B.  Co.  V.  Buch,  116  Ind.  566,  573,  2  L.  R.  A.  520,  9  Am. 
St.  883  J  Bradbury  v.  Goodwin,  108  Ind.  286,  290 ;  Louis- 
ville, etc.,  R.  Co.  V.  Howell,  147  Ind.  266,  270,  271; 
Bailey,  Per.  Inj.,  §802. 

Whether,  under  the  evidence,  the  alleged  defect  in  the 
ring  was  obvious,  or  whether  the  appellee  knew,  or  by  tiie 
exercise  of  ordinaiy  care  should  have  known,  of  it,  and  ap- 
preciated the  risks  and  hazards  on  account  thereof,  were 
questions  properly  submitted  to  the  jury  under  appropriate 
instructions.  Diezi  v.  0.  H.  Hammond  Co.,  156  Ind.  583 ; 
Bailey,  Master's  Liability,  188-190;  Wood,  Master  &  Serv- 
ant (2d  ed.),  §366,  and  notes.  The  instructions  men- 
tioned, when  construed  with  the  other  instructions  given, 
.  are  not  open  to  the  objections  urged,  and  the  instructions  as 
a  whole  oorreciry  and  fairly  presented  thfe  law  of  the  caae 
to  the  jury.  There  was  no  error,  therefore,  in  the  giving  of 
said  instructions. 

It  is  contended,  also,  that  the  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence,  and  that  it  is  contrary  to 
law.     It  is  well  settled'  that  this  court  can  not  weigh  the 
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evidence,  and,  -where  there  is  evidence  in  support  of  the 
general  verdict,  which  suetains  it  on  all  the  material  issues, 
the  verdict  will  not  be  disturbed  on  appeaL  National  State 
BanJc  V.  Sanford,  etc.,  Co.,  157  Ind.  10,  15;  Ewbank's 
Manual,  §46.  After  carefully  reading  the  evidence,  we 
are  not  prepared  to  saj  that  it  does  not  sustain  the  verdict, 
or  that  the  verdict  is  contrary  to  law. 
Judgment  affirmed. 


i^zM 


The  Wabash  Railroad  Company  v.  Engleman.     lij^  gi 

[No.  20,017.    Filed  March  81,  1808.  ]  Wwi 

iMjimCTiOTI.— Threatened  Trei^patx.— Complaint.— Evidenae.—'bx  a  suit  iM  tm 
to  enjoin  a  railroad  company  from  entering  upon  and  encloBing  |ju  ^ 
with  a  fence  a  atrip  of  land,  the  complaint  alleged  that  plaintiff 
and  his  grantorB  have  been  in  open,  notorions,  and  exclaBive  pos- 
BOBion  of  the  land  for  more  than  twenty  years  and  that  defend- 
ant is  threatening  to  enclose  same  with  a  fence,  and  that  said 
threatened  oocnpation  of  the  land  is  in  derogation  of  the  rights  of 
plaintiff,  and  if  not  prevented,  will  work  irreparable  damage  to  him. 
No  avennents  are  made  showing  the  nature  of  the  damage,  nor  is 
it  shown  that  the  tresijass  will  be  continned  so  as  to  afford  a  fonn- 
dation  for  a  claim  of  title  by  adverse  possession.  The  evidence 
dkowed  that  the  land  in  oontroTetsy  had  formerly  been  covered 
by  a  gravel  pit,  and  was  of  little  valne,  and  it  an  intention  to 
fence  it  was  shown,  it  was  not  disclosed  that,  nnder  the  circnnt- 
stanoea,  the  fence  woold  be  of  any  special  damage  to  plaintiff, 
field,  that  a  complete  and  adeqnate  remedy  at  law  existed  in 
favor  of  plaintiff;  that  the  complaint  was  not  snffloient  on  de- 
moner,  and  Uiat  the  court  erred  in  awarding  a  perpetn&l  imjnnc- 
ti<Hi  upon  the  evidence  given  in  the  case. 

Prom  Wabash  Circuit  Court ;  H.  B.  Shively,  Judge. 

Suit  by  Marquie ' L.  Engleman  to  enjoin  the  Wabash 
Railroad  Company  from  entering  upon  and  inclosing  a 
atrip  of  land  with  a  fence.  From  a  decree  in  favor  of 
plaintiff,  defendant  sppeala.  Transferred  from  Appellate 
Court,  under  §1887u  Burna  1901.     Beversed. 

K  P.  Sammond,  W.  V.  Stuart,  D.  W.  Simma  and  J. 
D.  Conner,  Jr.,  for  appellant. 

John  MiteheU  and  W.  B.  McClintic,  for  appellee. 
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JoBDAX,  J. — This  action  was  instituted  hj  appellee  to 
enjoin  appellant  railroad  company  from  entering  upon  and 
enclosing  with  a  fence  a  strip  of  land  of  about  thirteen 
acres  situated  in  Wabash  county,  Indiana,  near  to  appel- 
lant's right  of  way.  The  trial  court  upon  the  verified  peti- 
tion granted  a  temporary  injunction  restraining  appellant, 
together  with  its  eervanta  and  employes,  from  trespassing 
upon  or  interfering  with  the  plaintiff's  possession  of  the 
described  real  estate.  Issues  were  joined  between  the  par- 
ties on  the  complaint  and  answer,  and  on  the  final  bearing 
the  court  found  in  favor  of  the  plaintiff,  and  awarded  him 
a  perpetual  injunction,  from  which  decree  or  judgment  this 
appeal  is  prosecuted. 

The  errors  assigned  and  relied  upon  for  a  reversal  relate 
to  overruling  the  demurrer  to  the  complaint,  and  in  denying 
a  motion  for  a  new  trial. 

Counsel  for  appellant  argue  that  the  judgment  below 
should  be  reversed  upon  the  grounds:  (1)  Insufficiency  of 
the  icomplaint  on  demurrer;  (2)  that  the  evidence  is  not 
sufficient  to  sustain  the  finding  awarding  a  perpetual  in- 
junction, for  the  reason  that  it  appears  that  appellant  only 
threatened  to  commit  a  mere  trespass  upon  the  land  in 
question,  for  which  appellee  would  have  an  adequate 
remedy  at  law. 

The  complaint  is  in  one  paragraph,  and  therein  it  is 
alleged  that  the  plaintiff  is  the  owner  and  in  possession  of 
the  deacribed  premises;  that  he  and  bis  grantors  have  been 
in  the  open,  notorious,  and  exclusive  possession  of  the  land 
in  dispute,  exercising  acts  of  ownership  thereover,  for  more 
than  twenty  years  last  past.  Tbe  complaint  then  charges : 
"That  said  defendant  company  is  tbreatening  to  and  is 
about  to  enclose  said  tract  of  ground,  commencing  on  the 
west  line  of  said  fractional  quarter  section,  on  the  north 
line  of  the  defendant's  land,  six  rods  from  its  ri^t  of  way, 
thence  running  eaatwardly  1,300  feet  with  the  right  of  way 
of  said  company,  and  thirty  feet  wide,  in  a  northerly  and 
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southerly  directioiij  immediately  north  of  the  said  right  of 
way,  and  to  exclude  the  plaintiff  from  the  poeaession  of  the 
same,  all  without  right  j  that  the  company  has  had  said 
strip  of  land  eurv^ed,  and  has  placed  stakes  marking  iim 
boundary  of  the  ground  which  it  threatiens  to  enclose,  and 
has  instructed  its  employes  to  build  a  fence  around  said 
strip;  that  said  threatened  occupation  by  said  defendant 
of  said  land  is  in  derogation  and  violation  of  the  right  of 
plaintiff,  and,  if  not  prevented,  will  work  irreparable  dam- 
age to  him ;  that  said  defendant's  employes  are  ready  so  to 
fence  said  land  and  to  exclude  plaintiff  from  possession, 
and,  if  not  at  once  by  tbis  conrt  prevented,  will  have  the 
same  fenced  before  notice  can  be  given  and  an  application 
for  an  injunction  heard  in  this  court"  The  complaint 
concludes  with  a  prayer  for  a  temporary  injunction,  re- 
straining appellant  from  in  any  manner  fencing  or  tres- 
passing upon  said  land,  and  that  on  final  hearing  the  rail- 
road company  be  perpetually  enjoined  from  in  any  manner 
claiming  ownership  or  possession  of  said  land,  and  that 
plaintiff's  title  thereto  be  quieted  as  against  the  defendant. 
The  complaint  only  professes  to  state  a  cause  of  action 
for  an  injunction,  and  if  the  facta  therein  averred  are  not 
sufficient  to  entitle  plaintiff  to'such  relief,  it  is  certainly  in- 
sufficient for  any  o&er  purpose.  It  is  a  well  settled  propo- 
aition  that  not  every  trespass  will  entitle  the  injured  party 
to  relief  by  the  extraordinary  remedy  of  injunction,  for  the 
rule  is  elementary  and  where  there  is  a  complete  or  ade- 
quate remedy  at  law  for  the  wrong  complained  of,  a  court  of 
equity  will  not  interpose,  but  will  leave  the  complainant  to 
seek  relief  tJirougb  the  proper  or  appropriate  legal  remedy. 
Therefore,  by  virtue  of  this  rule,  an  action  for  an  injunc- 
tion can  not  be  successfully  maintained  to  restrain  or  pre- 
vent the  conunission  of  a  mere  trespass,  unless  it  is  made 
to  appear  that  the  injury  apprehended  therefrom  will  be 
great  or  irreparable,  and  consequently  can  not  be  adequately 
compensated  in  an  action  for  damages  against  the  trea- 
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passer.  This ,  principle  has  been  recognized  and  well 
aflSrmed  by  many  decisions  of  this  court,  among  which  are 
the  following:  Miller  v.  BurJcet,  132  Ind.  469,  and  cases 
^re  cited ;  McQiuirrie  v.  Hildebrand,  23  Ind.  122 ;  Indi- 
anapolia  Rolling  MiU  Co.  v.  City  of  Indianapolis,  29  Ind. 
245. 

Section  1162  Bums  1901  of  our  statutory  law  pertaining 
to  injunctions  authorizes  the  granting  of  an  injunction 
where  it  is  mad©  to  appear  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  that  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission  of  some  act, 
the  commission  or  continuance  of  which  would  produce 
great  injury  to  the  plaintiff.  The  construction  placed  opon 
this  statute  by  the  decisions  of  this  court  is  that  it  does  not 
-warrant  an  injunction  in  cases  where  the  commission  of  the 
act  can  be  readily  and  fully  compensated  in  damages,  and 
where  there  are  no  reasons  to  apprehend  a  multiplicity  of 
suits  on  account  of  the  wrong  as  threatened.  Clark  v. 
'Jeffersonville,  etc.,  R.  Co.,  44  Ind.  248 ;  Indianapolis  Roll- 
ing MiU  Co.  V.  City  of  Indianapolis,  supra;  Whitlock  v. 
Consumers  Gas  Trust  Co.,  127  Ind.  62. 

Of  course,  tho  right  to  invoke  the  jurisdiction  of  a  court 
of  equity  must  depend  upon  the  peculiar  or  particular  facts 
in*  each  case,  and  one  of  the  questions  to  be  decided  is 
whether  the  legal  remedy  under  the  particular  circum- 
stances of  the  case  is  adequate,  or,  in  other  words,  is  such 
remedy  as  practicable  and  efficient  to  promote  the  interests 
of  justice  and  its  prompt  administration  as  is  the  remedy 
in  equity  ?  Denny  v.  Denny,  113  Ind.  22 ;  Champ  v.  Kenr- 
drick,  130  Ind.  549;  Allen  v.  Winstandly,  135  Ind.  105; 
Xenia  Real  Estate  Co.  v.  Macy,  147  Ind.  668. 

The  authorities  affirm  that  the  inadequacy  of  the  legal 
remedy  is  the  very  foundation  or  indispensable  prerequisite 
for  the  interposition  of  a  court  of  equity,  for  the  plain  or 
evident  reason  that  inasmuch  as  the  law  has  provided  a  com; 
plete  or  adequate  remedy  for  the  redress  of  the  particular 
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wrong,  therefore  a  court  of  chancery  is  not  authorized  to 
interpose  its  prerogative.  The  strict  rule,  howerer,  as  ex- 
pressed by  Chancellor  Kent  in  Jerome  v.  Bom,  7  Johns. 
Ch.  315,  11  Am.  Dec.  484,  that  in  order  to  entitle  a  com' 
plainant  to  an  injunction  to  restrain  the  commission  ol  a 
trespass  it  must  be  a  strong  and  peculiar  case  of  trespass 
going  to  the  destruction  of  the  inheritance,  or  where  the 
mischief  is  remediless,  has  been  to  an  extent  relaxed  by 
modem  or  later  decisions  of  the  higher  courts.  Pomeroy, 
Eq.  Jurisp.  (2d  ed.),  §1357.  The  general  rule,  as  asserted, 
is  that  in  order  to  ^ve  a  court  of  equity  the  ri^t  to  enjoin 
a.  wrong  about  to  be  committed  against  or  upon  the  prop- 
erty of  another,  in  addition  to  the  fact  that  the  threatened 
injury  must  be  of  auch  a  nature  as  not  to  be  susceptible  of 
complete  pecuniary  compensation,  the  title  of  the  complain- 
ing party  to  the  property  must  he  admitted  or  established 
by  legal  adjudication.  Pomeroy,  Eq.  Jurisp.  (2d  ed.), 
§252;  High,  Injunctions  (3d  ed.),  §701.  At  the  close  of 
the  last-cited  section  the  author  says :  "If  the  title  to  the 
locus  in  quo  is  in  doubt,  the  injunction,  if  allowed  at  all, 
should  only  he  temporary  until  the  title  can  be  determined 
at  law."  The  reason  for  this  doctrine  is  because,  as  a 
general  rule,  a  court  of  equity  will  not  try  disputed  titles  to 
land.  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §252.  But  excep- 
■  lions,  however,  have  been  made  to  this  general  rule,  and 
there  is  authority  for  asserting  that  when  the  aggrieved 
party  is  in  possession  of  the  premises,  although  his  title 
thereto  is  in  dispute  and  has  not  been  established  by  law,  if, 
Tinder  the  particular  circumstances,  irreparable  injury  will 
result  from  the  threatened  wrong  or  trespass,  an  injunction 
will  be  awarded.    High,  Injunctions  (3d  ed.),  §698. 

By  the  principles  to  which  we  have  referred,  so  far  aa 
they  are  applicable,  the  sufficiency  of  the  facts  in  this  case 
may  be  tested,  in  order  to  determine  whether  appellee  is 
entitled  to  the  extraordinary  remedy  which  he  seeks.  The 
complaint,  as  previously  shown,  discloses  that  the  threat- 
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ened  trespass  will  consist  in  the  acts  of  appellant  entering 
upon  the  atrip  of  ground  in  controversy  and  enclosing  it 
with  a  fencft  The  cliarge  is  made  that  the  railroad  com- 
pany has  instructed  its  employes  to  build  a  fence  around 
the  premises.  The  averment  made  in  the  complaint  that  the 
threatened  occupation  of  the  land  is  in  dentation  and  vio- 
lation of  the  rights  of  the  plaintiff  is  more  in  the  nature  of 
a  recital  of  that  fact  than  a  positive  averment  thereof.  The 
pleading,  as  stated,  closes  with  the  allegation,  "That  said 
defendant's  employes  are  ready  so  to  fence  said  land  and 
exclude  plaintiff  from  possession;"  but  as  to  whether  or 
not,  in  so  doing,  these  servants  or  employes  will  be  acting 
upon  their  own  responsibility,  or  under  and  in  pursuance 
of  instructions  or  directions  on  the  part  of  appellant,  is 
not  positively  shown,  but  appellant's  connection  with  the 
apprehended  expulsion  of  the  plaintiff  is  left  to  he  con- 
jectured or  surmised.  That  a  wrong  or  a  trespass  is  about 
to  be  committed  by  the  servant  or  employe  of  another  is  not, 
alone,  sufficient  to  render  the  master  liable  or  responsible 
therefor,  unless  it  appears  that  the  employe  is  acting  under 
the  master's  directions  or  instnictions,  or  within  the  scope 
of  his  employment.  Pittsburgh,  etc.,  R.  Co.  v.  Adams,  25 
Ind,  App.  164;  Wabash  R.  Co.  v.  Linton,  26  Ind.  App. 
596. 

In  the  construction  of  a  pleading  the  rule  is  well  settled 
that  no  facts  will  be  presumed  to  exist  in  favor  of  the 
pleader  which  have  not  been  averred  or  alleged,  as  it  may 
he  presumed  that  a  party's  pleading  is  as  strong  in  his 
favor  as  the  facts  will  warrant.  The  complaint,  when 
accorded  the  full  fore©  and  effect  of  the  facts  therein  prop- 
erly alleged,  certainly  shows  that  nothing  beyond  a  mere 
trespass  is  threatened  to  be  committed  upon  the  premises 
in  controversy.  The  mere  charge  is  made  that  if  such  tres- 
pass is  not  prevented  by  the  court  appellee  will  suffer  irrep- 
arable damage ;  but),  aside  from  this  general  or  bare  aver- 
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ment,  there  are  no  facte  set  out  to  show  to^the  court  that  the 
great  or  irreparable  mischief  or  damage  apprehended  hj 
the  plaiutifF  will  neceesarilj  result  if  the  threatened  wrong 
is  carried  into  effect  Nothing  in  addition  to  the  naked 
cha^e  of  irreparable  damage  is  set  out  to  show  that  the 
strip  of  ground  in  question  is  of  any  peculiar  or  particular 
use  or  value  to  the  plaintiff,  and  that  therefore,  by  reason 
of  the  fence  which  appellant  threatens  to  conHtruct  thereon, 
its  value,  use,  or  enjoyment  by  the  plaintiff  will  be  in  any 
manner  impaired  or  affected,  to  an  extent  that  pecuniary 
compensation  for  the  damages  suffered  or  sustained  will  not 
be  adequate.  Neither  is  it  positively  shown  that  the  tree- 
pa^  in  question  will  be  continued  so  as  to  afford  appellant 
a  foundation  for  a  claim  of  title  by  adverse  possession.  The 
rule  is  that,  when  an  injunction  is  invoked  to  restrain  a 
threat^ied  trespass,  the  facte  showing  the  great  or  irrepara< 
ble  damage  or  mischief  apprehended  should  be  set  out  in 
the  complaint  or  petition,  as  a  bare  averment  to  that  effect 
will  not  alone  sufiico,  unless  supported  by  a  proper  averment 
of  facts.  This  is  ^sential  in  order  to  enable  the  court  to 
judge  of  the  necessity  for  an  injunction.  In  view  of  the 
severity  or  harahnesa  of  the  remedy  by  injunction,  a  strict 
adherence  to  this  rule  of  pleading  is  required.  Centerville, 
etc.,  TumpUce  Co.  v.  Bamett,  2  lud.  536;  10  Ency.  PI.  & 
Pr.,  925,  926,  950,  954;  High,  Injunctions  (3d  ed.),  §722. 
There  is  no  averment  in  the  complaint  of  the  insolvency 
of  the  defendant,  nor  is  such  fact  establiahed  by  the  evi- 
dence. While  it  is  true  that  the  insolvency  of  a  trespasser 
is  not,  alone,  sufficient  to  give  a  court  of  chancery  jurisdic- 
tion to  enjoin  his  tortious  acts  in  a  case  where  there  is  an 
absence  of  other  necessary  facte,  still  insolvent^  ia  an  im- 
portant element  or  factor  in  determining  the  question  of  the 
inadequacy  of  the  relief  afforded  by  an  action  at  law,  or,  in 
other  words  it  affords  an  additional  reason  to  justify  a.  court 
of  equity  to  interfere,  as  the  inability  of  the  wrongdoer  to 
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respond  in  damages  renders  the  legal  remedy  ineffectual. 
McQvarrie  v.  Eitdebrand,  23  Ind.  122;  Champ  v.  Ken- 
drick,  130  Ind.  549;  High,  Injunctions  (3d  ed.),  §717. 

As  appellee,  in  his  prayer  for  relief,  among  other  things, 
asks  that  his  title  he  quieted  against  the  defendant,  it  would 
se^n,  therefore,  that  the  purpose  of  this  acfcion  is  to  setUe 
a  disputed  question  of  title  between  the  parties.  If  appel- 
lant is  asserting  or  claiming  any  unfounded  title  to  the 
premises  in  question,  adverse  to  appellee,  the  law  furnishes 
an  appropriate  and  adequate  remedy  to  settle  and  determine 
such  controversy.  On  the  trial  it  was,  by  agreement  be- 
tween the  parties,  admitted  that  the  predecessor  of  appel- 
lant became  the  legal  owner  of  the  strip  of  ground  in 
dispute  in  1854,  and  that  appellant  is  still  the  legal  owner 
thereof,  unless  its  title  has  been  devested  by  adverse  posses- 
sion on  the  part  of  appellee.  The  greater  portion  of  the 
evidence  introduced  by  appellee  upon  the  trial  was  to  estab- 
lish a  title  to  the  land  in  him,  aa  against  appellant,  by 
twenty  years  of  adverse  possession.  The  evidence  shows 
that  a  portion  of  the  ground  in  controversy  had  form- 
erly been  covered  by  a  gravel-pit  which  appellant  had 
used  for  the  purpose  of  obtaining  gravel,  but  this  gravel- 
pit,  as  it  appears,  had  not  been  used  for  a  number  of 
years  prior  to  the  beginning  of  this  action.  The  evidence 
of  appellee  further  discloses  that  the  land  is  of  little  value 
for  any  purpose  whatever;  that  all  that  appellant  did  pre- 
vious to  the  beginning  of  this  action  was  to  cause  a  survey 
to  be  made  of  the  land,  and  to  put  down  some  small  stakes, 
the  latter  being  placed  from  100  to  300  feet  apart,  marking 
the  boundaries  of  the  strip  of  land.  The  most  of  thesestakes 
had  been  plowed  up  by  appellee.  Some  of  appellant's  em- 
ployes said  they  were  going  to  build  a  fence,  and  did  con- 
struct one  on  another  piece  of  ground,  not  the  property, 
however,  of  appellee.  This  fence  was  constructed  to  a 
point  within  200  feet  of  the  strip  of  land  in  question.  No 
fence  posts  were  placed  on  the  ground  in  dispute;  nor  did 
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the  surveyor  is  setting  the  Bmall  stakes  place  them  entirely 
around  the  premises.  If  it  be  oonceded  that  the  evidence 
shows  t3iat  appellant  was  intending  to  enclose  the  land  in 
question  bj  a  fence,  there  is  nothing  to  disclose  that,  under 
the  circumstances,  the  fence  so  couBtnicted  would  be  of  any 
special  damage  to  appellee.  There  is  evidence  to  disclose 
Utat  appellee's  grantor  is  the  real  party  prosecuting  this 
action,  and  that  he  is  doing  so  in  the  name  of  af^llee  in 
order  to  have  the  title  to  the  premises  which  he  professed 
to  convey  to  appellee  confirmed  and  settled  in  this  action. 
In  fact  it  may  be  said  that  the  entire  scope  of  the  evidence 
goes  to  show  that  the  object  of  the  suit  is  to  settle  the  quee- 
tioQ  of  disputed  title  between  the  parties.  An  injunction, 
as  we  have  shown,  is  not  as  a  general  rule,  the  proper  rem- 
edy for  such  purpose.  Upon  any  view  of  the  case,  we  are  of 
the  opinion  that,  under  the  circumstances,  it  appears  that 
appellee  has  a  complete  and  adequate  remedy  at  law  for 
any  injury  which  he  may  suffer  or  sustain  by  reason  of  the 
tbreatened  trespass,  and  is  therefore  not  entitled  to  the  ex- 
traordinary remedy  of  injunction. 

We  conclude  that  the  complaint  is  not  sufBcient  on 
demurrer,  and  that  the  court  erred  in  awarding  a  perpetual 
injunction  upon  the  evidence  given  in  the  case.  The  judg- 
ment is  therefore  reversed,  and  the  cause  remanded  to  the 
lower  court,  with  instructions  to  grant  appellant  a  new  trial^ 
and  to  sustain  the  demurrer  to  the  complaint 
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Street  ©.  The  Varnet  Electrical  Supply 
Company. 

[No.  19,809.  riled  April  1,  1903.] 
OOHSTITUTIONAI.  Law.— Jftntmum  Wage  Law.— Wort  and  Labor. — The 
minimiim  wage  law  (§}7066b,  7066bBnmB  1901),  fixing  a  minimnni 
rate  of  vagea  to  be  p&id  mukilled  labor  employed  upon  any  pub- 
lic work  of  the  State,  counties,  cities,  and  towns,  is  nnconstltntional, 
being  violative  of  {1  of  the  fonrteenth  amendment  of  the  federal 
Oonstitntion  and  also  ^fl  and  23  of  article  1  of  the  state  Oonsti- 
tntion. 

From  Wayne  Circuit  Court;  H.  C.  Fox,  Judge.  '  * 

Action  by  Frank  L.  Street  against  the  Yamey  Elec- 
trical Supply  Company.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

S.  a  WhiteseU,  for  appellant. 

E.  T.  MacFaU,  M.  W.  Hopkins  and  Wilfred  Jeasup,  for 
appellee. 

DowLiNQ,  J. — The  only  question  for  decision  on  this 
appeal  is  the  constitutionality  of  the  act  of  Mardi  9,  IdOl 
(Acts  1901,  p.  282,  §§7055a,  7055b  Bums  1901),  com- 
monly called  the  minimum  wage  law.  It  is  raised  by  a  de- 
murrer to  the  complaint  for  want  of  facts,  and  the  ruling  of 
the  court  sustaining  the  same. 

The  material  averments  of  the  complaint  are  these: 
The  appellee  the  Vamey  Electrical  Supply  Company  is  a 
private  domestic  corporation;  the  city  of  Richmond  is  a 
municipal  corporation  organized  under  the  general  laws  of 
this  State;  between  October  1, 1901,  and  January  16, 1902, 
the  appellee  was  engaged  in  constructing,  ae  one  of  the 
public  works  of  said  city,  an  electric  light  plant,  to  bo  used 
in  lighting  the  public  streets,  highways,  and  other  public 
places  of  said  city;  the  said  work  was  done  under  a  con- 
tract between  the  Vamey  Electrical  Supply  Company  and 
the  said   city   of  Richmond;    the   appellant   during   said 
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period  perfonned  work  and  labor  as  an  unskilled  laborer  at 
the  request  of  the  appellee  the  Vamey  Electrical  Supply 
Company  by  digging  holes  in  which  to  place  the  pole»  of 
the  electric  light  plant,  and  in  shaving  poles;  he  so  labored 
for  540  hours,  and  was  entitled  to  receive  twenly  cents  per 
hour  for  such  labor;  the  Vamey  Electrical  Supply  Com- 
pany refused  to  pay  him  twenty  cents  per  hour,  on  the 
ground  that  the  statute  fixing  the  minimum  wages  for  such 
labor  at  that  rate  was  unconstitutional,  and  the  &i^llant 
was  paid  fifteen  cents  an  hour  for  bis  said  labor;  upon 
these  facts  the  appellant  demands  judgment  for  $54,  the 
penalty  given  by  the  statnte,  and  $300  for  his  attorney's 
fees. 

The  statute  upon  which  the  action  is  founded  is  as  fol- 
lows: "Section  1.  That  from  and  after  tiie  passage 
of  this  act,  unskilled  labor  employed  upon  any  public 
work  of  the  State,  counties,  cities,  and  townsj  shall 
receive  not  less  than  twenty  cents  an  hour  for  said 
labor,  which  may  be  enforced  in  a  proper  action,  and 
in  case  a  suit  shall  be  necessary  -  for  the  recovery  of 
the  compensation  herein  provided  for,  and  where  the 
compensation  is  recovered,  the  person  suing  shall  recover 
also  a  reasonable  attorney's  fee,  together  with  a  pen- 
alty not  exceeding  double  the  amount  of  wages  due: 
Provided,  that  boards  of  commissioners,  common  councils 
of  towns  or  cities  are  prohibited  from  making  contracts 
with  Budi  laborers  by  the  week,  or  any  definite  length 
of  time  wherein  a  price  is  agreed  upon  at  a  rate  less 
than  as  provided  herein.  Section  2.  Any  contractor 
or  other  person  in  charge  of  public  work  of  the  State, 
counties,  cities  or  towns,  whose  duty  it  is  to  contract 
with,  employ  and  pay  the  unskilled  labor  on  such 
public  work,  who  shall  violate  the  provisions  of  §1  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding 
$10,  to  which  may  be  added  imprisonment  in  the  county 
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jail  not  exceeding  thirty  days."  §§7055a,  7055b  Bums 
1901. 

Some  of  the  objections  talcen  to  the  statute  by  the  appel- 
lee are  that  it  unlawfully  abridges  the  privileges  and  im- 
niunrties  of  the  citizen ;  that  it  deprives  persons  of  liberty 
and  property  without  due  process  of  law;  that  it  denies  to  a 
large  class  of  citizens  the  equal  protection  of  the  law;  that 
it  granta  to  a  class  of  citizens  privileges  and  immunities 
which,  upon  the  same  terms,  do  not  equally  telong  to  all  eit- 
izeuB ;  and  that  it  impairs  the  obligations  of  contracte.  All 
these  objections  are  founded  upon  the  provisions  of  the 
federal  and  state  Constitutions,  and  it  is  insisted  by  tbe 
appellee  that  the  act  is  therefore  unconstitutional  and  void. 
These  propositions  are  denied  by  the  appellant.  He  claims 
that  the  statute  does  not  restrict  the  liberty  of  contract,  and 
that  its  enactment  was  a  legitimate  exercise  of  the  police 
power  of  the  State, 

The  provisions  of  the  Constitution  of  the  United  States 
alleged  to  fee  violated  by  the  statute  are  those  contained  in 
§1  of  the  fourteenth  amendment,  which  prohibits  the  State 
from  making  or  enforcing  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United  States, 
and  from  depriving  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  or  denying  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  law.  The  pro- 
visions of  the  state  Constitution  supposed  to  he  involved 
here  are  found  in  §1,  article  1,  which  declares  that  all  men 
are  endowed  with  certain  unalienable  rights,  and  that 
among  them  are  life,  liberty,  and  the  pursuit  of  happiness ; 
and  in  §23,  article  1,  which  forbids  the  granting  by  the 
General  Assembly  to  any  citizen  or  class  of  citizens  of  priv- 
ileges or  immunities  which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens. 

The  act  of  March  9,  1901  (Acts  1901,  p.  282),  imder- 
takes  to  fix  the  minimum  rate  of  compensation  to  he  paid  to 
a  particular  and  limited  class  of  laborers  employed  upon 
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any  public  work  of  the  State,  counties,  citiea,  and  towns, 
without  regard  to  the  actual  value  of  such  labor,  or  the  rat© 
paid  by  other  persons,  natural  or  artificial,  for  the  same 
kind  of  labor  in  the  same  vicinity.  It  prohibits  boards  of 
commissioners  and  common  councils  of  citiea  from  making 
contracts  with  unskilled  laborers  by  the  week,  or  for  any 
definite  length  of  time,  wherein  a  price  is  agreed  upon  at  a 
rate  less  than  the  compensation  fixed  by  the  statute.  Its 
restrictions  reach  beyond  the  State,  coujities,  cities,  and 
towns,  and  extend  to  any  contractor  or  other  person  in 
charge  of  any  public  work  whose  duty  it  is  to  contract  with, 
employ,  and  pay  any  unskilled  laborer  employed  on  such 
work.  It  not  only  imposes  a  penalty,  but  punishes  by  fine 
and  imprisonment  any  contractor  or  other  person  in  charge 
of  public  work  of  the  State,  counties,  cities,  or  towns,  whose 
duty  it  is  to  employ  and  pay  unskilled  labor  on  such  public 
work,  who  contracts  with  any  unskilled  laborer  for  a  rate 
of  compensation  for  bis  services  less  than  twenty  cents  per 
hour.  It  is  not  contended,  and  it  could  not  be  maintained, ) 
that  the  restrictions  in  this  act  upon  the  right  of  contract  ^ 
would  be  valid  if  the  act  applied  to  the  work  and  affairs  of  ' 
private  citizens.  Even  if  no  express  provision  of  any  con- 
stitution forbade  such  legislative  interference  with  the  ri^t 
of  contract,  it  would  be  void  for  the  reason  that  the  author* 
ity  to  fix  by  contract  the  prices  to  be  paid  for  property,  in- 
cluding human  labor,  is  not  ordinarily  within  the  domain 
of  legislation.  But  such  enactments  are  also  held  to  be  in 
violation  of  §1,  article  1,  of  the  state  Constitution;  securing 
to  every  citizen  of  the  State  the  inalienable  right  to  personal 
liberty  and  to  the  pursuit  of  happiness. 

Sut  it  is  argued  in  support  of  the  validity  of  the  act  that 
no  specific  provision  of  the  federal  or  state  Constitution 
inhibits  this  species  of  legislation,  and  that  counties,  cities, 
and  towns  are  mere  political  and  municipal  subdivisions 
of  the  State,  through  which  the  government  is  administered. 
It  is  said  that  the  State  has  the  power  to  fix  the  salaries  of 
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its  officers,  and  the  wages  it  will  pay  to  its  agents  and  em- 
ployes ;  therefore  it  has  the  right  to  declare  what  rate  of 
wages  shall  he  paid  to  the  agents  and  employes  of  a  county, 
city,  or  town  employed  upon  any  public  work. 

While  the  counties,  cities,  and  towns  are  political  and 
municipal  subdivisions  of  the  State,  they  are  not  govern- 
mental agencies  in  such  sense  as  to  subject  the  management 
of  their  local  affaire,  involving  the  making  of  contracts  for 
labor  and  materials  to  be  used  upon  local  improvements, 
and  the  payment  for  the  same  out  of  the  revenues  of  the 
county,  city  or  town,  to  the  arbitrary  and  unlimited  con- 
trol of  the  legislature.  They  are  corporations  as  well  as 
political  and  governmental  subdivisions  and  agencies,  and, 
as  such  corporations,  they  have  the  power  to  make  contracts 
by  which  the  rate  of  compensation  for  property  sold  to 
them  is  fixed.  With  regard  to  such  contracts  for  the  pur- 
chase of  property  or  the  employment  of  labor,  counties, 
cities,  and  towns  stand  much  upon  the  same  footing  as  pri- 
vate corporations ;  and  they  can  not  be  compelled  by  an  act 
of  the  legislature  to  pay  for  any  species  of  property  more 
than  it  is  worth,  or  more  than  its  market  value  at  the  time 
and  in  the  place  where  it  is  contracted  for.  The  power  to 
confiscate  the  property  of  the  citizens  and  taxpayers  of  a 
county,  city,  or  town,  by  forcing  them  to  pay  for  any  com- 
modity, whether  it  be  merchandise  or  labor,  an  arbitrary 
price,  in  excess  of  the  market  value,  is  not  one  of  the  powers 
of  the  legislature  over  municipal  corporations,  nor  the  l^it- 
imate  use  of  such  corporations  as  agencies  of  the  State. 
If  an  act  compelled  counties,  cities,  and  towns  to  pay  to 
all  stone  masons  not  less  than  $2  per  perch  for  stone  to  be 
used  on  any  public  work,  when  the  market  price  of  stone 
was  but  $1.50  per  perch,  or  to  the  brickmaker  not  less  than 
$12  per  thousand  for  brick,  when  brick  of  the  same  quality 
could  be  bought  for  $10  per  thousand,  or  to  the  hardware 
merchant  not  less  than  six  cents  per  pound  for  iron,  when 
iron  of  the  same  quality  could  be  had  for  four  cents  per 
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pound,  such  legielation  would  shock  every  reasonable  mind, 
and  would  be  universally  condemned  as  unwarranted  and 
nnoonstitutional.  For  the  Bame  reasons,  an  act  fixing  the 
price  of  unskilled  labor  on  all  public  works  at  not  less  than 
twen^  cents  an  hour  is  a  l^slative  interference  with  the 
liberty  of  contract  by  counti^  cities,  and  towns,  which 
finds  no  sanction  or  authority  in  the  doctrine  that  counties, ' 
cities,  and  towns  are  municipal  and  political  subdivisions 
of  the  Stata 

In  the  very  recent  case  of  People,  ex  rel.,  v.  Coler,  166 
IT.  T.  1,  59  N.  E.  716,  52  L.  R.  A.  814,  82  Am.  St  605, 
the  court  of  appeals  of  New  Tork,  in  considering  the 
question,  said, — O'Brien,  J.,  delivering  the  opinion  of  the 
court:  "The  le^slature  does  not  possess  unrestricted  power 
to  bind  a  city  hand  and  foot  with  respect  to  all  its  local 
business  affairs.  It  can  not  fix  by  statute  the  price  which 
it  most  pay  for  materials  or  property  that  it  may  need,  or 
the  compensation  that  it  must  pay  for  labor  or  other  services 
that  it  may  be  obliged  to  employ,  at  least  when  such  refla- 
tions increase  the  cost  beyond  that  which  it  would  be 
obliged  to  pay  in  the  ordinary  course  of  business.  If  it  could 
do  all  these  things,  it  could  virtnally  dispose  of  all  the  rev- 
enues of  the  city  for  such  purposes  as-  it  thought  best,  and 
local  self-^venunent  would  be  nothing  but  a  sham  and  a 
deltmcou  *  *  *  The  right  which  is  conceded  to  every 
private  individual  and  every  private  corporation  in  the 
state  to  mahe  their  own  contracts  and  their  own  bargains 
J&  denied  to  cities  and  to  contractors  for  city  work;  and, 
moreover,  if  the  latter  attempt  to  assert  such  right  the 
money  earned  on  the  contract  is  declared  to  be  forfeited  to 
the  city  without  the  intervention  of  any  legal  process  or 
judicial  decree.  The  exercise  of  such  a  power  ia  incon- 
sistent  with  the  principles  of  civil  liberty,  the  preservation 
and  enforcement  of  which  was  the  main  purpose  in  view 
when  the  constitution  was  enactinl.  If  the  legislature  has 
power  to  dejnive  cities  and  their  contractors  of  the  right  to 
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agree  with  their  workmen  upon  rates  of  compensation,  why 
has  it  not  the  same  power  with  respect  to  all  private  persons 
and  all  private  corporations  ?  That  question  can  be  an- 
swered in  the  language  which  this  court  used  when  a  case 
with  features  somewhat  similar  was  under  consideration: 
'Such  legislation  majiuvadeoneclassof  rights  to-day  and  an- 
other to-morrow,  and  if  it  can  be  sanctioned  under  the  con- 
stitution, while  far  removed  in  time  we  will  not  be  far  away 
in  practical  statesmanship  from  those  ages  when  govern- 
mental prefects  supervised  the  building  of  houses,  the  reap- 
ing of  cattle,  the  sowing  of  seed  and  the  reaping  of  grain, 
and  governmental  ordinances  regulated  the  movements  and 
labors  of  artisans,  the  rate  of  wages,  the  price  of  food,  the 
diet  and  clothing  of  the  people,  and  a  large  range  of  other 
affairs  long  since  in  all  civilized  lands  regarded  as  outside 
of  governmental  functions.'  In  re  Jacobs,  98  N.  T.  98. 
*  *  *  The  power  to  deprive  master  and  servant  of  the 
right  to  agree  upon  the  rate  of  wages  which  the  latter  was 
to  receive  is  one  of  the  things  which  can  be  regarded  as 
Impliedly  prohibited  by  the  fundamental  law  upon  con- 
sideration of  its  whole  scope  and  purpose  as  well  as  the 
restrictions  and  guaranties  expressed." 

In  discussing  the  proposition  that  the  several  municipal 
governments  of  the  state  are  not  in  themselves  independent 
and  sovereign,  but  are  subdivisions  of  the  general  govern- 
ment, created  by  it  with  enumerated  powers,  and  possessing 
none  except  such  as  may  be  fairly  drawn  from  their  char- 
ters, the  supreme  court  of  Ohio,  in  City  of  Cleveland  v. 
Clements  Bros.,  etc.,  Co.,  67  Ohio  St.  197,  65  N.  E.  885, 
said:  "The  fallacy  of  this  contention  lies  in  the  assump- 
tion that  the  compulsory  authority  of  the  legislature  over 
municipal  corporations  is  so  absolute  and  arbitrary  that  it 
may  dictate  the  specific  terms  upon  which  such  munici- 
pality shall  contract,  and  may  prescribe  what  stipulations 
and  conditions  its  contracts  shall  contain,  although  such 
contracts  may,  as  in  this  case,  relate  only  to  matters  of  pur©- 
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ly  local  improvement.  This  is  a  misappreheiiBioii  of  the 
legislatiTe  authori^,  for  no  such  right  or  power  haa  been 
delegated  to,  or  is  possessed  by,  the  general  assembly," 

The  liberty  to  contract,  subject  only  to  such  limitations 
as  may  be  imposed  by  the  legislature  in  the  legitimate 
exercise  of  the  police  power  for  the  public  welfare,  is  not 
only  secured  by  the  Constitution  of  this  State,  but  is  un- 
doubtedly within  the  protection  of  the  federal  Constitution 
also,  and  is  covered  by  the  fourteenth  amendment  thereof, 
which  provides  that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  Const.  U.  S.,  14Ui  Amendment,  §1 ;  In 
re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636 ;  People  v.  Marx, 
99  N.  T.  377,  2  N.  E.  29,  52  Am.  Rep.  34 ;  Powell  v.  Penn- 
sylvania. 127  U.  S.  678,  8  Sup.  Ct.  992,  1257,  32  L.  Ed. 
253;  Hooper  v.  California,  155  U.  S.  648,  662,  15  Sup. 
Ct;  207,  39  L.  Ed.  297;  Baihy'v.  People,  190  III  28,  60 
N.  E.  98,  54  L.  R  A.  838,  83  Am.  St  116 ;  Kuhn  v.  Com- 
mon Council,  70  Mich.  534,  38  N.  \V.  470 ;  People  v.  B<h 
senberg,  138  N.  Y.  410,  416,  34  N.  E.  285 ;  People,  ex  rel.. 
V.  Coler,  166  N.  Y.  1,  21,  59  K  E.  716,  62  L.  R.  A.  814, 
82  Am.  St.  605;  Palmer. v.  Tingle.  55  Ohio  St  423,  45 
N.  E.  313.  Corporations,  both  private  and  public,  are 
entitled  to  the  benefit  of  this  provision  for  the  preservation 
and  protection  of  their  right  to  make  contracts  affecting 
their  local  affairs.  In  re  Tiburcio  Parrott,  1  Eed.  481; 
Butchers'  Union,  etc.,  Co.  v.  Crescent  City,  etc.,  Co.,  Ill 
tJ.  S.  746,  764,  4  Sup.  Ct  652,  28  I*  Ed.  585;  Blyihe  v. 
State.  4  Ind.  525;  Board,  etc.,  v.  Pollard,  153  Ind.  371; 
8tnyih  v.  Ames.  169  U.  S.  466,  18  Sup.  Ct  418,  42  L.  Ed. 
819. 

.  If  the  legislature  has  the  right  to  fix  the  minimum  rate 
of  wages  to  be  paid  for  common  labor,  then  it  has  the  power 
to  fix  the  maximum  rate.  And  if  it  can  r^ulate  the  price 
of  labor,  it  may  also  regulate  the  prices  of  flour,  fuel,  mer- 
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chandise,  and  land.  But  these  are  powers  which  have  never 
been  conceded  to  the  legislature,  and  their  exercise  by  the 
State  would  be  utterly  inconsiBtent  with  our  ideas  of  eivil 
liberty.  Amon^  the  moat  odioua  and  oppresaive  laws  ever 
enacted  by  the  English  parliament,  in  the  worst  of  times, 
were  the  statutes  of  labor  of  Henry  VI  and  Edward  IV. 
These  enactments  fixed  a  maximum  rate  of  wages  for  the 
laboring  man,  prohibited  him  from  seeking  employment 
outside  of  his  own  country,  required  him  to  work  for  the 
first  employer  who  demanded  his  services,  and  punished 
every  violation  of  the  statutes  with  severe  penalties.  "In 
'  the  very  nature  and  constitution  of  things,  legislation  which 
interferes  with  the  operation  of  natural  and  eeonomie  laws 
defeats  its  own  object,  and  fumishep  to  those  whom  it  pro- 
fesses to  favor  few  of  the  advantages  expected  from  its  pro- 
visions. The  circumstances  that  the  act  of  Merdi  9,  1901 
(Acts  IdOl,  p.  282)  reverses  the  conditions  of  the  statutes 
of  labor  of  Henry  VI  and  Edward  IV,  and  lays  the  burden 
and  the  penalty  upon  the  employer  instead  of  the  laborer, 
does  not  render  it  any  leas  pernicious  and  objectionable 
as  an  invasion  of  natural  and  constitutional  rights.  Stat- 
utes similar  to  this  have  been  before  the  courte  of  oUier 
states,  and  in  nearly  every  instance  have  been  held  nnoon- 
stitutionaL  People,  ex  rel.,  v.  Coler,  supra;  State,  ex  rel,, 
V.  Norton,  5  Ohio  N.  P.  183 ;  Commonwealth  v.  Perry,  156 
Mass.  117,  28  N.  E.  1126,  14  L.  R.  A.  825,  31  Am.  St 
533;  Ramsey  v.  People,  142  111.  380,  32  N.  E.  364,  11  L 
E,  A.  853;  Jones  v.  Great  Southern,  etc..  Hotel  Co., 
79  Eed.  ^11;  State  v.  Julow,  129  Mo.  163,  31  S.  W.  781, 
29  L.  R.  A.  257,  60  Am.  St  443;  Shaver  v.  Permeylvania 
Co.,  71  Fed.  931 ;  Alhina  &  Co.  v.  Town  of  Randolph,  31 
Vt.  23.7 ;  Palmer  v.  Tingle,  55  Ohio  St  423,  45  N.  E.  318 ; 
City  of  Cleveland  v.  Clements  Bros.,  etc.,  Co.,  67  Ohio  St 
197,  65  N.  E.  885. 

The  statute  of  March  9,  1901,  is  obnoxious  to  the  further 
objection  that  through  its  operation  a  citizen  may  be  do- 
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prived  of  his  property  without  due  process  of  law.  If  the 
niiiiimimi  price  to  be  paid  by  municipal  eubdivision^  of  the 
State  for  unskilled  labor  on  public  works  exceeds  the  rate 
at  which  such  labor  can  be  obtained  by  other  persons  at  the 
same  place,  then  the  excess  so  paid  for  labor  on  public  im- 
provementa  is  taken  from  the  citizens  assessed  for  such 
works,  QoLfcy_dne  procesfl^of  law,  but  by  a  mere  legislative 
fiat  The  citizena  of  the  State,  who  must,  through  assess- 
ments made  upon  their  property,  pay  for  the  public  works 
of  counties,  cities,  and  towns,  are  entitled  to  have  such 
work  done  at  such  rate  of  wages  as  the  local  agents  and 
official  representatiTes  of  such  municipal  subdivisions  of 
the  State  may  be  able  to  secure  by  oontract  They  can  not 
be  required  arbitrarily  to  pay  higher  wages  than  laborers 
employed  on  private  works  or  improvements  in  their  par- 
ticular district  demand,  any  more  tiian  they  could  be  com- 
pelled by  similar  legislation  to  pay  a  minimum  rate  of 
wages  to  laborers  employed  by  them  in  their  private  busi- 
ness. If  the  minimum  rate  fixed  by  the  statute  exceeds  the 
market  value  of  such  wages,  the  excess  is.  a  mere  donation 
exacted  under  color  of  law  from  the  citizens  liable  to  assess- 
ment for  the  public  improvement,  and  bestowed  upon  the 
unskilled  laborer.  Public  revenues  can  not  be  applied  in 
this  way.  McClelland  r.  State,  ex  rel.,  138  Ind.  321; 
State,  ex  rel.,  v.  City  of  Indianapolis,  69  Ind.  375,  35  Am. 
Rep.  223 ;  Warner  v.  Curran,  75  Ind.  309. 

Lastly,  we  think  the  statute  obnoxious  to  the  objection  of 
dasa  legislation.  In  fixing  the  minimum  rate  of  wages  to 
be  paid  for  unskilled,  labor  to  be  employed  by  counties, 
cities,  and  towns,  on  public  improvements,  a  classification 
is  made  which  is  unnatural  and  unconstitutional.  The 
laboring  men  of  the  State  may,  for  some  purposes,  con- 
stitnte  a  class  concerning  which  particular  legislation  may 
be  proper.  This  classification  has  been  recognized  and  sus- 
tained in  statutes  requiring  the  payment  of  wages  in  lawful 
money  of  the  United  States,  forbidding  the  assignment  of 
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future  and  uaearned  wages,  and  in  similar  acts.  But  no 
legal  and  sufficient  reafion  can  be  assigned  for  placing  nti- 
skilled  labor  in  a  class  by  itself  for  the  purpose  of  fixing 
by  law  the  minimum  rate  of  wages  at  which  it  shall  be  em- 
ployed by  counties,  cities,  and  towns  on  their  public  works. 
Why  exclude  the  skilled  mechanic  from  the  benefit  of  tie 
act  ?  Why  compel  the  payment  of  a  higher  rate  of  wages 
to  the  unskilled  laborer  than  may  be  demanded  by  the 
skilled  mechanic  for  more  difficult  and  important  work, 
requiring  special  training,  experience,  and  a  higher  degree 
of  intelligence?  Unless  the  legislature  has  the  power  to 
fix  the  minimum  rate  of  wages  to  be  paid  by  counties, 
cities,  and  towns  to  carpenters,  stone-masons,  bricklayers, 
plumbers,  and  painters  employed  on  local  improvements, 
treating  each  trade  as  a  separate  class,  it  has  not  the  power 
to  enact  laws  fixing  the  compensation  of  unskilled  laborers 
employed  on  similar  works.  No  sufficient  reason  has  been 
assigned  why  the  wages  of  the  unskilled  laborer  should  be 
fixed  by  law  and  maintained  atran  unalterable  rate,  regard- 
less of  their  actual  value,  and  that  all  other  laborers  should 
be  left  to  secure  to  themselves  such  compensation  for  .their 
work  as  the  conditions  of  supply  and  demand,  competition, 
personal  qualities,  energy,  skill,  and  experience,  may  en- 
able them  to  do. 

After  the  most  careful  and  thorough  examination  of  all 
the  questions  of  law  presented  by  the  demurrer  in  this  case, 
we  are  satisfied  that  the  ruling  of  the  lower  court  was  not 
erroneous,  and  its  judgment  is  therefore  affirmed. 

Jordan  and  Q-illett,  JJ.,  upon  the  facts,  concur  in  the 
result. 
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International'  Text-Book  Company  v.  Weis- 

SINGER  ET   AL. 

[No.  19,882.    FUed  Norember  26,  1902.    Rehearing  denied  April  1, 
1903.] 

CJoBBTiTUTiONii.  lii.yf. — Wort  and  Labor. — AttigraneTU  of  Wages. — 
Mtuter  and  Sm>ani.— The  act  of  1S99  (Acts  1899,  p.  198,  ${7069, 
T069o  Boma  1901),  prohibiting  the  aB8igimieD.t  by  employes  of  fa- 
tnre  ^ngee,  ia  not  Tmoonatitntional  aa  plaoing  an  Tuueasonable  i&- 
Btraint  npon  the  right  of  a  citizen  to  contract  in  violation  of  f  1, 
ari:icle  1,  of  the  state  Oonstitntion,  or  that  it  deprives  any  person 
of  property  'withont  due  prooeee  of  lav  Id  violation  of  il  of  the 
fonrteenth  ameudnwut  of  the  federal  Constitntion. 

From  Clark  Circait  Court ;  J.  K.  Marsh,  Judge. 

Action  by  the  International  Text-Book  Company 
against  Horace  L.  WeisBinger  and  another.  From  a 
judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

J.  W.  Fortune,  S.  N.  Chambers,  S.  0.  Pickens  and  C.  W. 
Moores,  for  appellant. 
M.  Z.  Stannard,  for  appelleeB. 

DowuNO,  J. — The  appellant  (formerly  the  Colliery 
Engineer  Company,  but  afterwards,  bj  change  of  name,  the 
International  Text-Book  Company)  sued  the  appellees, 
Horace  L.  Weissinger  and  the  American  Car  &  Foundry 
Company,  upon  an  order  alleged  to  have  been  executed  by 
the  said  Weissinger,  and  accepted  by  the  said  American  Car 
&  Foimdry  Company,  of  which  the  following  is  a  copy : 

"June  7,  1899.  To  the  American  Car  &  Foundry  Com- 
pany: Please  pay  the  Colliery  Engineer  Company  of 
Scranton,  Pa.,  proprietors  of  the  International  Correspon- 
dence Schools,  the  sum  of  $2  per  month,  from  such  wages 
as  may  be  due  me,  until  the  total  sum  of  $61.35  ia  paid 
them  for  a  o(HupIete  architectural  course,  purchased  hy  me. 
First  payment  on  this  order  to  he  made  from  money  due  on 
next  pay-day  succeeding  date  of  this  order,  Horace  L. 


Iiw  i 
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Weissinger.  Occupation:  Carpenter.  Address :  New  Al- 
bany, Indiana.  Shops  employed  in;  *  *  *  Underwhom 
employed:  F.  Kahler.  Paymaster:  W.C.  RuddelL  Name 
and  title  of  official  to  -whom  this  order  is  to  be  sent  for  col- 
lection." 

A  demurrer  to  ibe  complaint  was  sustained  upon  the 
ground  that  the  instrument  which  was  tbe  foundation  of  the 
action  was,  in  legal  effect,  an  assignment  of  future  wages  to 
become  due  to  the  appellee  Weissinger  from  bis  co-appellee 
the  American  Car  &  Foundry  Company,  and  was  in  viola- 
tion of  §§1  and  4  of  an  act  of  tbe  legislature  of  this  State 
approved  February  28,  1899  (Acts  1899,  p.  193,  §§7059, 
7059c  Bums  1901),  which  are  in  these  words:  "Section 
1.  That  every  person,  company,  corporation  or  association 
employing  any  person  to  labor,  or  in  any  other  service  for 
hire,  shall  make  weekly  payments  for  the  full  amount  due 
for  such  laI>or  or  service,  in  lawful  money  of  tbe  United 
States  to  within  six  days  or  less  of  the  time  of  such  pay- 
ment; hut  if,  at  any  time  of  stated,  payment,  any  employe 
as  aforesaid  shall  he  absent  from  his  regular  place  of  labor 
or  service,  he  shall  be  paid  in  like  manner  thereafter  on 
demand:  Provided,  that  this  act  shall  not  apply  to  any 
employe  engaged  by  a  common  carrier  in  interstate  com- 
merce. *  *  *  Section  4.  The  assignment  of  future 
wages,  to  become  due  to  employes  from  persons,  companies, 
corporations  or  associations  affected  by  this  act,  is  hereby 
prohibited,  nor  shall  any  agreement  be  valid  that  relieves 
said  persons,  companies,  corporations  or  associations  from 
the  obligation  to  pay  weekly  the  full  amount  due,  or  to 
become  due,  to  any  employe  in  accordance  with  tbe  pro- 
visions of  this  act:  Provided,  that  nothing  in  this  act  shall 
be  construed  to  prevent  employers  advancing  money  to  their 
employes." 

The  appellant  refusing  to  amend  its  complaint,  judge- 
ment was  rendered  for  tbe  appellees.  Tbe  ruling  on  the 
demurrer  is  the  error  assigned. 
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For  the  reversal  of  the  judgment,  comisel  rely  upon  two 
;in>poeitioi)s,  which  are  thua  Btated  in  their  brief:  "(1)  Aa- 
B^ments  of  future  wages  to  be  earned  are  held  to  he  valid 
and  le^l  contracts  by  the  wei^t  of  authority  of  the  courts 
of  this  country.  (2)  Sections  1  and  4  of  chapter  124  of 
tie  acts  of  1899  (Acts  1899,  p.  193)  are  imconatitntional 
for  tli«  reason  that  they  prohibit  and  limit  the  right  of  a 
dtizen  of  Indiana  to  make  contracts  in  violation  of  article 
1,  §  1  of  the  hill  of  ri^ts  of  the  Constitution  of  the  State 
of  lucSiana,  and  of  §1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States." 

XHe  writing  referred  to  in  the  complaint^  althon^  in 
form,  an  order  for  the  payment  of  money,  operated  as  an 
issigzuuent  of  the  wages  mentioned  in  it  Cray  v.  TrafUyn, 
12  IdrarL  (La.)  702;  Daves  v.  Haywood,  22  N.  C.  313. 
For  tiie  purposes  of  this  case,  it  may  be  admitted  that  as- 
flifnxnents  of  future  wages  to  be  earned  are  valid  contracts, 
prov-i<3ed  they  are  not  prohibited  by  a  statute  which  the 
le^slatiire  has  the  constitutional  authority  to  enact.  This 
qnali:ged  admission  leaves  for  decision  only  the  questi<m 
"^  "the  constitutional  validity  of  the  two  sections  above  set 
00^  If  it  can  be  said  that  these  sections  contain  unreason* 
abl©  restraints  upon  the  liberty  of  the  citizen,  or  that  they 
deprive  any  person  of  properly  without  due  process  of  law, 
tten  tley  fall  within  the  express  prohibition  of  §1,  article  1, 
pf  tKe  Constitution  of  this  State,  or  of  §1  of  the  fourteenth 
flniern3ment  of  the  Constitution  of  the  United  States. 

-■^liese  sections  do,  unquestionably,  limit  and  restrict  in 

a  '"ery  marked  degree  the  liberty  of  the  citizen  to  enter  into 

««»trractB  which,  in  the  absence  of  the  statute,  he  would 

t*"*"©  the  right  to  maka     By  §4  he  is  absolutely  disabled 

^!?S\a.  making  an  assignment  of  fixture  wages  to  be  earned  by 

■'^^jli..    Such  a  prohibition  can  be  sustained  only  on  the  *^ 

^onnd  that  some  public  interest  is  involved,  and  that  it  is 

of  aach  a  character  as  to  render  it  a  legitimate  subject  of 

lepslative  regulation  or  control     The  wages  of  laborers 
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have  been  the  subject  of  legislative  aolicitude  and  action  in. 
thia  State  for  many  years,  and  in  a  great  variety  of  forma. 
The  stockholders  of  corporations,  oi^nized  for  manufao- 
turing  or  mining  or  chemical  purposes,  vere  made  indi- 
vidually liable  for  all  debts  due  and  owing  laborers,  seiv- 
ants,  and  apprentices  for  services  rendered,  without  limit 
as  to  the  amount  of  such  debte.  To  all  other  creditors  of 
the  corporation,  such  stockholders  were  liable  only  to  an 
amount  equal  to  the  stpck  held  by  them  respectively.  1  R. 
S.  1852,  p.  360,  §11. 

By  the  act  of  August  24,  1875  (Acta  1876,  s-s.,  p.  29, 
§5077  Bums  1901),  the  stockholders  of  every  company  ot^ 
ganized  to  carry  on  any  kind  of  mamifacturingor  other  busi- 
ness authorized  by  that  act  were  declared  to  be  individually 
liable  for  all  debts  due  and  owing  to  laborers,  servants,  ap- 
prentices, and  employes  for  services  rendered  such  corpora- 
tions, although  not  liable  for  other  debts  to  any  amount 
except  to  the  extent  of  the  stock  subscribed  by  them. 

Individual  liability  of  the  stockholders  of  railroad  com- 
panies to  laborers  for  work  done  in  the  construction  of  such 
roads  was  created  by  the  general  railroad  act  of  1852,  and 
was  afterwards  afBrmed  or  extended  by  later  statutes.  1 
R.  S.  1852,  PL  421,  §38,  p.  423,  §10;  Acts  1865,  s-s,,  p. 
120,  §38;  §§5198,  5231  Bums  1901. 

Wages  to  an  amount  not  exceeding  $50,  due  to  any  em- 
ploye for  work  and  labor  performed  within  two  montliB 
of  the  death  of  a  decedent,  were  made  a  preferred  claixa 
against  the  estate  by  the  act  of  1881.  Acts  1881,  p.  423, 
§2534  Bums  1901,  §2378  R.  S.  1881. 

So,  too,  the  wages  of  each  employe  to  an  amount  not 
exceeding  $50  earned  within  the  preceding  six  months,  are 
made  a  preferred  claim  where  the  property  of  the  employer 
is  seized  on  mesne  or  final  process,  or  the  business  is  sus- 
pended by  the  action  of  creditors,  or  put  into  the  hands  of 
any  assignee,  receiver,  or  trustee.  §7051  Bums  1901,  In 
certain  cases  they  are  exempted  from  attachment,  garnish- 
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ment,  or  proceedings  supfJementaiy  to  exeention.     §§970- 
972  BumB  1901. 

The  act  of  March  3,  1885  (Acta  1885,  p.  36),  made 
"cbts  for  manual  or  mechanical  lahor  a  preferred  claim 
*8*in8t  all   pereons  and  corporations  when  the  property 
^'  the    debtor    passed    into    the   hands    of    an    assignee 
'*'"  feceiver,  and  they  were  reqnired  to  be  paid  in  full  before 
^*  payment  of  any  other  debts  excepting  claims  for  the 
^*s  and  expenses  of  the  proceedings. 
J-    "any  other  statutes  might  be  mentionfid,  but  those  re- 
■^^'arf  to  sufficiently  indicate  the  importance  of  the  fiuh- 
^^    €>■£  wages  in  the  estimation  of  the  legislature,  and  the 
tjri^t  J  of  cases  in  which  attempts  have  been  made  to  pro- 
tect  tlae  interests  of  the  wage-earner.    The  reasons  for  such 
^^sl^tive  supervision  and  controljire  readily  found  in  the 
irarnl^er  and  situation  of  ordinary  laborers  and  employee. 
Aotsoarding  to  the  last  census,  the  number  of  wage-eamera 
™I>Iojed  in  manufacturing  and  mining  industries  alone  in 
^*^  State  was  155,956.    The  amount  of  wages  paid  to  them 
aDntially  {g  stated  at  $66,847,317.     The  census  report  is 
'*°*-  psrtial  and  imperfect,  as  a  laige  number  of  companies 
"°^     corporations,  engaged  in  manufacturing  and  mining, 
iBile<}  to  make  the  returns  required  from  them.     No  statis- 
tics ax^  furnished  by  the  census  of  the  number  of  wage-eam- 
*f*  ««»]ployed  in  other  occupations  besides  those  of  manufac- 
tnUng  and  mining.  The  figures  herein  stated  are  sufficient, 
'"''^'e^er,  to  show  how  lai^  a  portion  of  the  citizens  of  this 
oiate  fall  within  the  classification  of  wage-earners.    A  large 
P"*portion  of  the  persons  affected  by  these  statutes  of  labor 
^'^    <Jependent  upon  their  daily  or  weekly  wages  for  the 
""^^litenance  of  themselves  and  their  families.     Delay  of 
P*y*t»«it  or  loss  of  wages  results  in  deprivation  of  the  nec- 
****Pies  of  life,  suffering,  inability  to  meet  just  obligations 
**thers,  and,  in  many  cases,  may  make  the  wage-earner 
'  *^atge  upon  the  public     The  situation  of  these  persons 
'^**der3  them  peculiarly  Kable  to  imposition  and  injustice 
'ToLrT60^^=2r"'  — _ 
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at  the  hands  of  emplojers,  unscnipuIouB  trftdesmen,  and 
others  who  are  willing  to  take  advantage  of  their  condi- 
tion. Where  future  wages  may  he  assigned,  the  tempta- 
tion to  anticipate  their  payment,  and  to  sacrifice  them  for 
an  inadequate  consideration,  is  often  very  great.  Suc^ 
assignments  would,  in  many  eases,  leave  the  laborer  or  wage- 
earner  without  present  or  future  means  of  support.  By 
removing  the  strongest  incentive  to  faithful  service, — the 
expectation  of  pecuniary  reward  in  the  near  future, — their 
effect  would  he  alike  injurious  to  the  laborer  and  his  em- 
ployer. It  is  clear  that  the  ohj^t  of  the  act  of  1899,  supra, 
was  the  protection  of  wage-earners  from  oppression,  extor- 
tion, or  fraud  on  the  part  of  others,  and  from  the  conse- 
quencea  of  their  own  weakness,  folly,  or  improvidence.  "We 
can  not  say  that  no  just  ground  existed  for  such  legislative 
interference  for  so  commendable  tn  purpose. 

The  disability  imposed  by  the  act  of  1899,  supra,  ia 
similar  to  that  which  renders  married  women  incompetent 
to  bind  themselves  or  their  property  by  contracts  of  surety- 
ship. §6964  Bums  1901.  It  does  not  differ  in  its  nature 
from  those  humane  rules  of  the  law  which  make  void  agree- 
ments before  judgment  to  waive  the  benefit  of  exemption 
laws,  and  of  laws  providing  for  a  stay  of  execution,  or 
regulating  the  rights  of  the  parties  under  mortgages  on 
household  goods.  McLane  v.  Elmer,  4  Ind.  239 ;  Moloney  v. 
Newton,  85  Ind.  565,  44  Am.  Rep.  46;  Hancock  v.  Yaden, 
121  Ind.  366,  and  cases  cited  on  pp.  369,  370,  6  L.  R.  A, 
576,  16  Am.  St  396;  Zumpfe  v.  Gentry,  153  Ind.  219. 

In  Cooley,  Const.  Lim.  (6th  ed.),  744,  in  an  enumera- 
tion of  some  of  the  cases  in  which  the  police  power  of  the 
State  may  be  exercised  without  transcending  the  Itmita  of 
constitutional  authority,  the  author  says :  "So,  for  the  pro- 
tection of  laborers  against  the  oppression  of  employers,  it 
is  held  competent  to  forbid  their  being  paid  in  anything 
else  than  legal  tender  funds."  A  decision  to  this  effect  -was 
made  by  this  court  in  Hancock  v.  Ytiden,  supra. 
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Xn  a  very  reerait  case  in  the  Supreme  Court  of  the  United 
States,  an  act  of  the  l^slature  of  the  state  of  Tennessee 
wquiring  the  redemption  in  cash  of  store  orders  or  other 
ecitleiicefl  of  indebtedness  issued  by  employers  in  payment 
of  fvages  due  to  employes  was  held  valid.    In  the  course  of 
its   o  j>inion  the  court  said :    "But  it  is  also  true  that,  inas- 
muclx  as  the  right  to  contract  is  not  absolute  in  respect  to 
BTOry  matter,  but  may  be  subjected  to  the  restraints  d&- 
Dia.ZK3od  by  the  safety  and  welfare  of  the  state  aud  its  in- 
Ulsitants,  the  police  power  of  the  state  may,  within  defined 
Iii*»i"tation8,  extend  over  corporations  outside  of  and  regard- 
less    of  the  power  to  amend  charters.     Atchison,  Topeka  & 
fi»»»io  Fe  Railroad  v.  Matthews.  174  U.  S.  96."   'Krwx- 
vHZg     Iron  Co.  v.  Harbison,  183  TJ.  S.  13,  22,  22  Sup.  Ct. 
1,    4e  L  Ed.  55. 

3If  the  I^islature,  in  the  exercise  of  its  general  police 
P'*"'^^'^r,  to  secure  the  safety  and  welfare  of  the  State  may 
'fe'I>:r-ive  the  laborer  and  his  employer  of  the  right  to  con- 
ti^-o^  for  the  payment  of  wages  in  anything  else  than  legal 
***^<i^}r  notes  or  other  lawful  money,  we  do  not  perceive  why 
'^  xia.ay  not,  also,  in  the  exercise  of  that  power  prohibit  the 
"*^i^5Timent  of  wages  before  they  are  earned.  The  reason 
*™^  jrablic  necessity  are  as  clear  and  cogent  in  the  one  case 
"*  ixa  the  other.  The  purpose  of  the  legislation  in  each  is 
^  T>xvtect  a  large  and  important  class  of  citizens  frem  im- 
P'^si'tion,  unfair  dealing,  and  the  consequences  of  their  own 
"**I>xwidence.  The  act  of  February  28,  1899  (Acts  1899, 
P'  ^  ®3),  applies  equally  to  all  citizens,  and  is  not  subject  to. 
***-®  objection  of  a  partial  or  improper  classification.  The 
^^'^'ticna  before  us  do  not  extend  to  wages  which  have  been 
®*'^*>«d,  but  merely  suspend  the  right  to  dispose  of  wages 
"y  assignment  until  they  are  earned.  They  render  void 
**^  agreement  into  which  no  prudent  man,  ordinarily,  would 
^■iah  to  enter. 

-Tne  court  did  not  err  in  sustaining  the  demurrer  to  the 
*=^^*»plaint     Judgment  affirmed. 


■^ 
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KuHN  «.  The  American  Mutual  Life  In- 
surance Company. 

[No.  20,012.    FUed  April  2,  190S. } 

Affk^i.  ako  BBBOs.—i'artiM.— Unless  all  parties  adTene  to  appel* 

lant  fn  the  oonrt  below  are  made  appellees  in  thia  oonrt,  the  ouo 

can  not  be  determlxied  on  Its  merits. 

From  Bt  Joseph  Circait  Ooort;  W.  A.  Fitnk,  Jadge. 

Action  hj  William  J.  KuIid  agaiDBt  the  American 
Mutual  Life  Insurance  Company  and  otliere.  From  a 
judgment  in  favor  of  defendants,  plaintiff  appeals.  Trans- 
ferred from  Appellate  Court,  under  §1337u  Burns  1901. 
Appeal  dismissed. 
J.  D.  Osborn,  B.  M.  Johnson  and  Robert  Lowry,  for  ap- 
pellant. * 

J.  M.  Van  Fleet  and  V.  W.  Van  Fleet,  for  appellee. 

Monks,  J. — ^Appellant  brou^t  this  action  against  appel- 
lee and  five  others.  Eadi  of  said  defendants,  in  the  court 
below,'  filed  a  demurrer  to  each  paragraj^  of  the  complaint 
for  want  of  facts,  which  was  overruled.  Said  defendants 
filed  an  answer  in  six  paragraphs.  Appellant  filed  a  demui> 
rer  to  each  paragraph  of  said  answer,  for  want  of  factf^ 
which  was  overruled.  Appellant  then  filed  his  reply  in 
seven  paragraphs.  The  cause  was  tried  by  the  court,  and  a 
special  finding  of  facts  made  and  conclusions  of  law  stated 
thereon  against  appellant  and  in  favor  of  appellee  and  its 
codefendants  in  the  court  below.  Final  judgment  was  ren- 
dered by  the  court  that  appellant  take  nothing  by  bis  said 
action,  and  that  the  "defendants  recover  of  the  plaintiff 
their  costs  and  charges  in  this  cause  laid  out  and  expended." 

Six  defendants  recovered  final  judgmmt  against  appel- 
lant in  the  court  below,  and  be  has  made  only  the  American 
Mutual  Life  Insurance  Company,  one  of  said  defendants, 
an  appellee  in  this  court.     It  is  settled  law  in  this  State 
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that,  unless  ail  parties  adverse  to  appellant  in  the  court 
below  are  made  appellees  in  this  court,  the  ease  can  not  be 
determined  on  its  merits.    Ereuter  v.  English  Lake  Load 
Co.,  159  Ind.  372,  and  cases  cited. 
The  appeal  is  therefore  dismissed. 


Sefton  V.  Board  of  Commissioners  of  Howabd   |Tm~asTi 
County  et  al.  ,         ,.j 

[No.  19,029.    Filed  April  2,  1908.  ]  jfl^     Ki\ 

HiaKWi.TB. — Improvemetit. — County  Linei. — SlatvUt. — Repeal  bjf  Impli- 
eatum.— The  act  of  1889  (Acta  1889,  p.  4S3,  ^6793  e(wg.  Burns  1901) 
for  the  oonttraotioa  and  improrement  of  ooimty-line  hig'h'wajTS  to 
not  repealed  br  tlie  act  of  1890  (Acta  1899,  p.  468,  46914  et  teq. 
BnroBlBOl),  though  the  snbjeot- matter  of  the  acta  is  the  suae  and 
many  of  the  provisiona  contain  the  same  lan^nage. 

From  Howard  Cireoit  Court ;  W.  W.  Mount,  Judge. 

Suit  by  William  W,  Sefton  against  the  board  of  com- 
missioners of  Howard  county  and  otbera,  to  enjoin  the 
enforcement  of  a  highway  assessment.  From  a  jodg- 
ment  for  defendants,  plaintiff  appeals.    Affinrud. 

J.  C.  Herron  and  F.  J.  Byera,  for  appellant. 

W.  R.  OgUbay  and  F.  S.  Ogltbay,  for  appellees. 

GiLLBTT,  J. — This  action  was  instituted  by  appellant 
to  enjoin  the  enforcement  of  a  special  assessment  levied 
against  his  land  pursuant  to  the  provisions  of  the  act  of 
March  11,  1889  (Acts  1889,  p.  433,  §6792  ei  seq.  Bums 
1901).  A  demurrM-  was  sustained  to  the  complaint,  and 
final  judgment  rendered  in  favor  of  appellees. 

Counsel  for  appellant  contend  that  the  act  mentioned 
was  repealed  by  implication  by  the  act  of  March  6,  1899 
(Acts  1899,  pi  468,  §6914  et  acq.  Bums  1901),  and  it  is 
admitted  that  if  the  former  act  is  still  in  force  the  com- 
plaint is  insufBcient. 

The  subject-matter  of  the  two  acts  is  the  same;  botii 
authorize  the  construction  and  improvement  of  county-line 
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highwaye.  The  later  act  is  affirmative  in  its  terms.  Man; 
of  its  provisione  contain  the  same  language  as  the  former 
act,  thus  showing  mat  it  was  drafted,  and  presumably  con- 
sidered by  the  General  Assembly,  with  the  first  act  in  mind, 
but  the  later  enactment  does  not  contain  a  repealing  clause. 
There  are,  however,  some  marked  differences  between  ths 
two  acts,  notably  in  that  the  first  act  provides  for  the  levy- 
ing of  special  assessments  against  real  estate,  based  on  spe- 
cial benefits,  in  districts  comprehending  all  the  real  estate 
within  'two  miles  of  such  improvements,  while  the  later  act 
provides  for  the  submission  of  the  proposition  to  a  vote  of 
the  .townships,  and  contemplates  the  levying  of  a  general 
tax  in  such  townships. 

Can  it  be  said  that  in  these  circumstances  there  has  been 
a  repeal  by  revision  ?  Repeals  by  implication  are  not 
favored.  The  courts,  however,  only  seek  the  legislative 
will  in  determining  whether  there  has  been  a  repeal,  and 
the  conc1usi(»i  that  there  was  such  a  purpose  may  follow 
from  a  revision,  if  it  appears  that  the  subsequent  statute 
was  intended  to  prescribe  the  only  rule  that  is  to  govern 
respecting  the  subjectmiatter.  Tracey  v.  Tuffiy,  134  IT.  S. 
206,  10  Sup.  Ct  527,  ^3  L.  Ed.  879 ;  Sutherland,  Stat 
Const,  §154;  23  Am.  &  Eng.  Ency.  Law,  487. 

Two  affirmative  statutea,  without  inconsistent  provisionsj 
may  run  in  parallel  lines,  and  the  courts  will  incline,  in 
the  absence  of  a  provision  for  a  repeal,  to  regard  the  later 
enactment  as  merely  cumulative  or  auxiliary,  unless  it  ap- 
pears that  the  object.as  well  as  the  sqbject-matter  of  the  two 
enactments  is  the  same.  United  States  v.  Claflin,  97  U. 
S.  546,  24  L.  Ed.  1082 ;  23  Ami  &  Eng.  Ency.  Law,  482, 
and  cases  cited. 

We  have  before  us  two  provisions  for  the  construction 
and  improyememts  of  highways  in  certain  cases.  The  under- 
taking is  public  in  its  character.  In  the  first  statute  the 
legislature  has  in  effect  declared  that,  where  the  circiun- 
stauoes  mentioned  in  that  act  exist,  the  real  estate  within 
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Hie  district  is  to  be  deemed  as  so  far  specially  benefited  as 
to  warrant  the  levying  of  special  aasessments.  In  tlie  later 
itatute  Uie  legislature  has  provided  that,  when  the  projeot 
hsa  received  the  sanction  of  a  majority  of  the  voters  of  a 
presuniably  larger  taxing  district,  the  general  power  to  tax 
for  tliat  purpose  may  be  invoked.  Either  method  of  raising 
rerenxie  for  such  a  purpose  may  be  admissible,  and  tiie 
choice  of  methods,  at  least  in  the  outline,  is  a  matter  within 
the  legislative  discretion.  Cooley,  Taxation  (2d  ed.),  638. 
See,  also,  Heick  v.  Voigki,  110  Ind.  279;  Board,  etc.,  v. 
Strrell,  147  Ind.  500. 

W"e  perceive  no  reason  for  holding  that  the  act  of  1889 
TBS  r-epealed  by  the  act  of  1899.  If  the  legislature  may 
aotliorize  the  laying  out  and  improving  of  highways  by 
flitner  method,  no  good  reason  exists  why  it  may  not  grant 
sohoiee  of  such  methods  to  the  parties  who  institute  the 
Proceedings.  If  they  elect  to  adopt  the  first  method,  they 
"""St  bring  themselves  within  the  limitations  that  the 
ssrli©!-  act  contains ;  if  they  proceed  under  the  later  statute 
*  project  must  receive  the  sanction  of  a  majority  vote  of 
^  to^wnshipe  in  interest. 

■^  Substantial  reason  for  not  repealing  the  first  act  is  to  be 

iCJ'Qai.^  in  the  fact  that  in  many  instances  the  benefits  to  be 

\jgt\ved  from  the  improvement  would  be  so  far  limited  in 

^pect  to  territory  that  the  proposition  could  not  reasonably 

Ije  expected  to  receive  the  approval  of  a  majority  of  the 

voters  in  the  townships  bordering  upon  the  improvement 

But  we  need  not  look  to  even  this  extent  within  the  field  of 

legislative  discretion,  for  it  is  euou^  to  affirm,  in  view  of 

the  presumption  against  an  implied  repeal  of  the  earlier 

act,  that  "there  is  here  a  legal  way — a  way  both  possible  and 

practicabla    and    neither  unusual   nor  oureasonable — ^in 

which  the  two  statutes  may  be  upheld,  and  that  is,  by  ad- 

juilgiiig  ttat  two  different  systems  were  created."     Robm- 

mv.  Rippey,  111  Ind.  112,  116. 

Judgment  affirmed. 
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im  iw|  PiTTSBUROH,   CINCINNATI,  CHICAGO  AND  Sr. 

m  an  Louis  Eailwat  Company  v.  Gipe, 

I  —.  ""jeol  AdMINISTBATKII. 

1170      2e» 
M70     3T2|      [No.  ie,7DB.   FiledJaniuu7 16,1908.   Reheariiis  denied  Aprils,  1906.] 

Master  axd  Servant.— l^ploym'  Liability  Aet.—BaSroadt.—LooO' 
motive  Engineen.—A  oanse  of  action  exiats  under  the  fonrth  snbdi- 
.  TiBiOD  of  the  emploTen'  liability  act  (47068  Bams  ISOi;  for  tba 
injury  of  a  looomotiTe  engineer  oaiued  by  the  negligenoe  of  an- 
other looomotive  engineer  in  the  common  serrice.  pp.  S61,  S6t. 
OoHFBoiasn  AND  Settlement. — Exeeulon  and  Adminittraton.—Dam- 
age». — DeaA  bg  Wrongful  Act. — JiaHroad  Belief  AiKxialitm. — Where  a 
widow  who  WM  administratrix  of  her  hnsband'a  estate  and  beno- 
floisry  In  a  railroad  relief  fnnd  oertifloat«  npcoi  the  life  of  her 
hnabond,  which  prorided  that  the  aooeptanoe  of  beneflte  from 
the  relief  fnnd  Should  operate  as  a  leleaae  of  all  olaims  for  dun* 
ages  againit  the  railroad  oompany,  aooepted  the  amount  of  the 
death  benefit  oertiflcate  and  signed  a  receipt  as  widow  and  bene- 
ficiary, also  as  adm  inletratrli,  in  fnll  satisfaction  of  all  claims 
and  demands  against  the  relief  anodaticm  and  railroad  com- 
pany on  aooonnt  of  the  death  of  the  deoeased,  such  receipt  plead- 
ed in  answer  to  an  action  by  the  administratrix  against  the  rail- 
road company  for  the  death  of  decedent  constitntedpn'ma/aete  a 
bar,  not  only  to  the  claim  of  the  widow,  bnt  also  to  a  recovery  tat 
the  benefit  of  the  children  of  the  deceased,  pp.  Set-3e8. 
Sams. — Exeetdon  and  Administraton.  —  Damaga. — Death  by  Wrangfid 
Act.— The  proviaions  of  442464,  S456  Bums  1901,  relative  to  the 
oolleotion  and  componnding  of  debts  by  an  administrator  do  not 
apply  to  the  compromise  of  a  demand  made  by  an  administrator 
for  the  death  of  his  decedent  by  wrongfol  act,  and  the  adminis- 
trator in  sndit  case  may  oompromiae  the  claim  withont  order  of 
court,    pp.  368-374. 

Prom  Hamilton  Circait  Court;  J.  F.  Ntal,  Judge. 
Action  by  Flora  J.  Qipe,  administratrix  oftlie  estate  of 
Sylvester  H.  Gipe,  deceased,  againat  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.  Transferred 
from  Appellate  Court,  under  §1887u  Bums  1901.  Be- 
versed. 

J.  L.  Bupe,  W.  M.  Hough,  George  Shirts  and  W.  JR. 
'  Feriig,  for  appellant. 
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^^-  J-  Beckett,  I.  W.  Christian,  W.  S,  Christian,  B.  K. 
^%  W.  F.  ElUatt  and  F.  L.  Littleton,  for  appeUee. 

''^  **.i.BTT,  J. — Flora  J.  Q-ipe,  as  admimstratrix  of  the 
wev"^^  of  Sylvester  H.  Gipe,  deceased,  instituted  this  action 
>  ^«8t  appellant  and  the  Pennsylvania  Company  to  re- 
wtcr  damages  for  the  alleged  negligent  killing  of  her  dece- 
dent   Appellee  voluntarily  dismissed  the  action  as  against 
the  Pennsylvania  Company.     Appellant  demurred  to  the 
amended  complaint  for  want  of  facts,  its  demurrer  was 
overruled,  and  it  excepted  to  such  ruling,  and  assigns  error 
thereon.     On  issues  duly  joined,  there  was  a  trial  tiiat 
resulted  in  a  verdict  and  judgment  for  appellee.    Appellant 
ifflBuccesafnlly  moved  for  a  new  trial,  and  the  further  ques- 
tions in  this  case  are  presented  hy  an  assignment  of  error 
based  on  the  latter  ruling. 

It  is  sought  by  the  amended  complaint  to  make  a  case 
within  the  first  portion  of  the  fourth  subdivision  of  tbe 
employers'  liability  act  (§7083  Bums  1901).    But  two  ob- 
jections are  urged  to  such  pleading:   (1)  Because  deceased 
*od  the  alleged  n^ligent  fellow  servant  were,  at  the  time  of 
"'6  death  of  the  former,  engaged  in  the  performance  of 
^futies  as  locomotive  engineers,  it  is  claimed  that  they  were 
y*^®~I>»ancipal8,  and  that  Uie  statute  does  not  impose  a  liabil- 
^^    iix    such  cases;  and  (2)  that  the  condition  of  certain 
****s,  in  the  switch  yard  where  decedent  met  his  death,  in 
*^P©ct  to  their  crossing  at  an  angle  so  acute  as  not  to 
^®      sufficient   room   for   clearance   for   some    distance 
""  ©itiher  side  of  the  crossing,  is  shown  to  have  been 
"*     of    the    assumed    risks    of  the    employment.      We 
""^'^     of    no    reason    why    the    statute    should    not    be 
"^"^rued   as  creating  a  liability   as  between  vice-prin- 
^pals.       But  we  deny  that  it  appears  that  these  em- 
I**yea     were    vice-principals.      Aj^llant's    counsel,    in 
J™**"  Irief,  speak  of  them  as  fellow  servants,  and  the  only 
"*ia  for  the  claim  that  they  were  rice-principals  appears 
"  *>o  the  statement  in  some  of  our  decisions  that  in  cases 
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falling  within  die  first  part  of  the  fourth  aubdivision  of 
said  fltatnte  the  negligent  empl<^o  ie  to  be  p^rded  aa  a  vice- 
principaL  See  ThacJcer  v.  Chicago,  etc.,  R.  Co.,  159.  Ind. 
82,  and  cases  cited.  We  need  not  pause  to  determine 
whether  aueh  statement  would  justify  itself  in  every  state 
of  circumstances  that  mig^t  arise  imder  that  portion  of  tlie 
statute;  it  suffices  to  state  that  while  the  statutoty  provision 
has  created  a  greater  responsibility  upon  the  part  of  the 
master,  it  has  not  operated  to  create  a  merely  artificial  rela- 
tion that  can  be  made  the  basis  for  refinements  that  would 
tend  to  impair  the  force  of  the  enactment. 

The  second  objection  to  tlie  amended  complaint  ia  an- 
awered  by  the  statement  that  the  charge  of  n^ligence  is  not 
based  on  the  situation  of  the  tracks,  but  that  the  pleading 
ia  baaed  on  a  charge  of  negligence  upon  the  part  of  an 
engineer  in  the  common  service.  If  there  are  further  ob- 
jections to  the  Btatement  of  the  cause  of  action,  they  stand 
as  waived  in  this  court  by  a  failure  to  discuss  them. 

We  pass  now  to  a  question  that  was  presented  iinder  the 
issues  baaed  on  the  second  paragraph  of  answer.  The  plead- 
ing mentioned  stated,  in  substance,  the  following  facts: 
That  appellant  was  a  party  to  an  agreement  among  certain 
railroad  companies  whereby  a  so-called  voluntary  relief 
department  was  organized  for  the  payment  of  fixed  benefits 
to  employes  of  aaid  companies  and  their  beneficiaries ;  that 
said  department  was  maintained  by  the  contributions  of 
employes  becoming  members  thereof,  supplemented  by  the 
contributions  of  such  companies,  by  virtue  of  a  provision  in 
said  contract  to  meet  all  dofieienciea  in  the  fund ;  that  de- 
cedent became,  and  was  at  the  time  of  his  death,  a  member 
of  said  department,  under  a  contract  based  on  an  applica- 
IJon  containing  the  following  provisions:  "And  I  agree 
that  the  acceptance  of  benefits  from  said  relief  fund,  for 
injury  or  death,  shall  operate  as  a  release  of  all  claims  for 
damages  against  aaid  company,  arising  from  such  injury 
or  death,  which  oould  be  made  by  or  throu^  me,  and  that 
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I  or  uij  legal  representatives  will  execute  such  further  in- 
strument as  may  be  necessary  formally  to  evidence  such 
acquittance."     The  answer  further  shows  that  the  regula- 
tions   of  said  department,  that  are  made  a  part  of  the  con- 
tm<rt;  Ij  the  terms  of  the  applicadon,  provide  that  if  suit  be 
bpoiTg'lit  for  such  injury  or  death,  payment  shall  not  be  made 
of    sxich  benefit  until  the  suit  is  discontinued,  and  that  if 
Biidi     suit  result  in  a  judgment  against  the  company,  or  be 
''''a=».I>xomi8ed  by  it,  that  payment  of  such  judgment  or  of 
tha      ajnount  of  the  compromise  skaW  preclude  any  claim 
upoxi    the  relief  fund  for  such  injury  or  death.    It  is  also 
^l^^ied  in  said  answer  that  the  beneficiary  named  by  de- 
''*'i^x»t  in  his  application  was  his  wife.  Flora  J.  Gipe^  and 
'l'a-'t>     witb  knowledge  of  the  facts  aforesaid.  ah«  wqa  ap- 
P^^^ited  and  qualified  as  administratrix  of  decedent's  estate, 
^*1     "that,  with  such  knowledge,  she  afterwards  elected  for 
''^•"'S^lf^  as  beneficiary,  and  as  said  administratrix,  to  claim 
*|**i    <5emand  from  said  relief  fund  the  death  benefit  bo  pro- 
'^^ie^j  and  that  thereupon  there  was  paid  to  her,  as  such 
*'***i  X  nistratrix,  the  amount  of  said  death  benefit,  in  tie  sum 
^'750,  and  that,  as  such  administratrix,  she  signed  and 
^■'^•^'^stjted  a  full  release  and  discharge  of  said  relief  fund 
^5**^     of  9^id  Pittsbui^h,  Cincinnati,  Chicago  &  St  Louis 
~7^il-way  Company,  which  release  and  discharge  was  in  the 
^Ho-wing  words:    "Whereas,  Sylvester  H.  Gipe,  deceased, 
^^-^Ij-  in  the  service  of  the  Pittsburg,  Cincinnati,  Chicago 
^t.  Louis  Railway  Company,  was  a  member  of  the  relief 
^*i<i  of  the  said  company,  under  application  No.  5,561, 
^**d    the  death  benefit  payable  from  the  said  relief  fund  on 
^'^oo'unt  of  such  membershii^  amounting  to  $750,  is,  upon 
•^^  condition  of  the  execution  of  this  release,  as  provided  in 
**<i    application,  payable  to  the  und^^gned,  beneficiary 
*  t-lie  deceased,  under  ther  terms  of  hia  application.    Bene- 
o^oiaij.    Flora  J.  Gipe  (widow).     Now,  therefore,  I,  the 
•Undersigned,  do  hereby  acknowledge  that  the  payment  of 
**®  said  sum  of  $750  from  the  relief  department  and  fund 
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of  the  said  oompanj,  which  snm  I  acknowledge  to  have  this 
day  received,  is  in  full  satiafaetion  and  discharge  of  all 
claims  or  demands  on  account  of  or  arising  from  the  death 
of  said  deceased,  which  I  now  have,  or  can  hereafter  have^ 
whether  against  the  said  relief  fund,  the  said  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway  Company,  or  any 
other  corporation  associated  therewith  in  administration  of 
their  relief  department  Witness  my  hand  and  seal  at  In- 
dianapolis, Indiana,  this  28th  day  of  January,  A.  B.  1888. 
(Signed)  Flora  J.  Gipe  (L.  S.).  (Signed)  Flora  J.  Gip^ 
Adm.     (L.  S.)" 

A  third  paragrai^  of  answer  was  filed,  by  which  appel- 
lant answered  the  facta  alleged  in  said  second  paragraj^ 
of  answer,  in  bar  only  of  the  claim  of  the  widow.  The  ap- 
pellee replied  to  the  special  paragraphs  of  answer  in  two 
paragraphs, — general  denial,  and  no  consideration.  The 
court  instructed  the  jury,  upon  the  close  of  the  argument, 
that  there  could  be  no  award  of  damages  in  favor  of  the 
widow,  so  we  need  not  consider  that  feature  of  the  case 
further.  The  court  refused,  however,  to  pve  a  peremptory 
instruction  to  find  for  the  defendant,  and  modified  an  in- 
struction tendered  by  appellant,  by  adding  these  words: 
"But  if  as  to  the  children  of  said  deceased,  such  release, 
executed  by  said  Flora  J.  Gipe,  was  without  any  consider- 
ation moving  to  or  received  for  them  in  her  trust  capaci^, 
the  same  would  only  bar  the  right  of  recovery  for  said  Flora 
for  her  individual  benefit,  but  would  not  bar  a  recovery  for 
the  benefit  of  said  children." 

The  appellant's  evidence  in  support  of  the  averments  of 
the  second  paragraph  of  its  answer  consisted  largely  of  the 
various  documents  heretofore  mentioned  in  connection  with 
'our  statement  of  the  contents  of  said  paragraph.  The  ap- 
pellee offered  no  evidence  in  support  of  her  reply,  and  the 
questions  presented  with  reference  to  whether  the  defense 
on  this  brandi  of  the  case  was  made  out  will  be  discussed  as 
we  proceed. 
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In  Pittsbttrgh,  etc.,  B.  Co.  v.  Moore,  152  Ind.  346,  44 
L  R.  A.  638,  this  court  held  tliat  an  answer  anbstantially 
like  the  third  paragraph  of  answer  In  this  case,  answering 
only  as  to  tlie  damages  of  the  widow,  was  suflScient.  It  was 
in  that  case  pointed  out  that  while  a  beneficiary  in  sadi  a 
case  is  at  Jiberty  to  seek  tiie  statntory  remedy,  yet  If  he 
accepts  the  sure  and  itnmediate  benefit  of  the  fund,  instead 
of  taking  hia  chances  in  the  courts  against  the  company, 
the  result,  at  least  while  the  contract  stands,  is  a  release  of 
his  claim  for  the  tort.  To  the  same  effect  see  PUtahurgh, 
etc.,  B.  Co.  V.  Hosea,  15  Ind.  412;  51  Cen.  L.  J. 
143.  It  can  not  be  denied  tliat  a  release  by  a  widow,  who 
is  the  beaeficiaiy,  is  not  a  release  as  to  the  next  of  kin,  who 
have  a  right  under  the  statute  to  share  in  the  damages  not- 
withstanding the  stipulation  of  the  decedent.  In  this  case, 
however,  the  question  is  presented  differently,  for  here  the 
instrument  of  release  was  signed  by  the  beneficiary  and  the 
administratrix.  This  leads  us  to  an  examination  of  the 
power  of  the  latter  to  compromise. 

At  common  law  an  executor  or  administrator  had  the 
same  power  over  the  personal  estate  of  bis  decedent  that  the 
latter  had  at  the  time  of  his  death.  Farr  v.  Newman,  4  T. 
R.  621,  note  a,  page  625 ;  Weyer  v.  Second  Ned.  Bank.  57 
Ind.  198;  Latta  v.  Miller,  109  Ind.  302,  311;  Parker  v. 
Providence,  etc..  Steamboat  Co.,  17  R.  I.  376,  22  Atl.  284, 
23  Aa  102,  83  Am.  St.  869,  14  L.  R.  A.  414,  and  cases 
dted.  His  power  to  compromise  has  been  often  affirmed. 
Williams,  Executors  (7th  Am.  ed.),  *815;  Parkerv.  Prov- 
idence, etc.,  Steamboat  Co.,  supra;  Cham  t.  Bradley,  26 
Me.  531 ;  Chouteau  v.  Suydam,  21  N.  T.  179 ;  Bogers  v. 
Band,  39  N.  J.  Eq.  270,  nota 

In  Underwood  v.  Sample,  70  Ind.  446,  it  was  held  that 
an  executor  might,  upon  a  new  and  valuable  consideration, 
ezt«nd  the  time  of  payment  of  a  note.  In  Latta  v.  MUhr, 
supra,  this  court  held  that  upon  a  sufficient  consideration 
as  administrator  might  release  one  of  the  makers  of  a  note, 
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the  act  not  amounting  to  a  devastavit.  In  deciding  the  case 
this  court  said :  "The  only  restraint  upon  the  common  law 
rights  and  powers  of  an  ^ecutor  or  administrator,  in  or 
over  promissory  notes  and  other  evidences  of  debts,  belong- 
ing to  the  decedent's  estate,  is  imposed  not  by  statute  in  this 
State,  but  by  the  deeisions  of  this  court." 

Section  2454  Bums  1901  provides  that:  "Every  execu- 
torsnd  administrator  shall  proceed  with  diligence  to  collect 
the  debts  and  demands  due  the  estate  of  the  deceased,"  and 
that,  "where  the  interests  of  the  estate  may  be  promoted 
thereby,  the  court,  or  judge  thereof  in  vacation,  may  order 
the  executor  or  administrator  to-  compound  debts."  Section. 
2456,  supra,  is  as  follows:  "Where  any  debtor  of  a  de- 
ceased person  shall  be  unable  to  pay  the  whole  or  any  part  of 
the  demand  or  claim  of  such  person,  or  is  insolvent  or  in 
doubtful  circumBtances,  or  where  any  legal  or  equitable  de- 
fense is  alleged  against  such  debt  or  claim,  the  exec^toT  or 
administrator,  with  the  approbation  of  the  proper  circuit 
court,  or  judge  thereof  in  vacation,  may  compound  with 
such  debtor,  and  give  him  a  discharge,  upon  receiving  the 
avails  agreed  upon  in  such  compounding  or  upon  the  pay- 
ment of  the  same  being  sufficiently  secured."  The  next 
section  (2457)  authorizes  executors  and  administrators, 
with  the  approbation  of  the  court,  to  "file"  such  debts  or 
demands  "in  said  court,  for  the  benefit  of  the  creditors, 
heirs,  and  legatees  of  such  deceased,"  If  the  demand  here 
in  question,  were  within  the  description  of  the  class  of  de- 
mtuids  mentioned  in  the  decedent's  act,  we  might  have  a 
different  question  to  deal  with.  But  the  provisions  of  said 
act  do  not  apply  to  the  compromise  of  a  demand  of  this  na- 
ture The  supposed  restrictive  provisions  of  said  act  clearly 
relate  to  debts  and  demands  in  favor  of  the  estate  of  the  de- 
ceased. The  right  of  action  that  is  given  for  wrongfully 
causing  the  death  of  another  is  r^arded,  not  as  a  ©mtjnua- 
tion  of  the  right  of  the  deceased,  but  as  a  new  cause  of  ac- 
tion existing  in  favor  of  the  beneficiaries  mraitioned  in  tlie 
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statute.  Bums  v.  Grand  Rapids,  etc.,  B.  Co.,  113  Ind.  169 ; 
HiUiker  v.  Citizeiis  Si.  B.  Co.,  152  Ind.  86;  Pittsburgh, 
etc.,  B.  Co.  V.  Hosea,  152  Ind.  412 ;  MalOtt  v.  Skimer,  153 
Ind.  36,  74  Am.  St  278.  Ab  said  in  Louisville,  etc.,  B.  Co. 
V.  Ooodykoontz,  119  Ind.  Ill,  113,  12  Am.  St  371:  "We 
know  of  no  principle  or  precedent  which  sustains  a  rccov- 
evy  of  damages  for  the  death  of  a  human  being,  no  matter 
how  caused,  simply  for  the  purpose  of  enhancing  the  value 
of  the  decedent's  estate.  The  action  is  given  to  afford  com- 
pensation  for  those  who  have  sustained  pecuniary  loss  by 
the  death,  and  not  for  the  benefit  of  the  decedent's  estate." 
These  considerations  point  to  the  fact  that  the  power  of  an 
executor  or  administrator  to  compromise  a  demand  of  this 
nature  is  not  restrained  by  the  decedent's  act  As  entirely 
in  point  on  this  proposition,  we  cite  Washington  v.  Louis- 
vUle,  etc.,  R.  Co.,  34  111.  App.  658,  where  it  was  said: 
"The  remaining  ground  upon  which  appellant  seeks  to 
reverse  the  judgment  of  the  circuit  court  is,  that  plaintiff 
had  not  the  power  to  make  the  agreement  In  support  of 
this  proposition,  appellant  relies  upon  §83,  Chap.  3,  Starr 
&  Curtis,  226.  This  section  requires  an  administrator  to 
secure  au  order  of  probate  court,  authorizing  him  to  settle 
or  compound  claims  due  the  estate,  before  he  can  legally 
proceed  to  do  so.  Does  this  section  apply  to  cases  like  the 
one  at  bar  t  As  we  construe  the  statute  under  which  this 
suit  is  brought,  the  claim  sou^t  to  be  enforced  here  is  not  a 
debt  due  to  the  estate.  When  recovered,  the  amount  of  the 
recovery  does  not  become  assets  in  the  hands  of  the  adminis- 
trator to  be  distributed,  as  the  other  assets  of  the  e8tate,"but 
the  amount  recovered  shall  be  for  the  exclusive  benefit 
of  the  widow  and  next  of  kin  of  such  deceased  person.' 
The  creditors  of  the  estate  of  the  deceased  have  no  interest 
whatever  in  the  amount  of  such  recovery.  Section  83  of 
the  statutes  in  relation  to  the  administration  of  estates,  is 
applicable  alone,  as  we  view  it,  te  claims  due  the  estate,  and 
which,  when  collected,  belong  to  the  estate,  as  assets,  appli- 
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cable  to  the  payment  of  debts  of  the  estate."  See,  aiaOf 
Stuber  v.  McEntee.  142  N.  Y.  200,  36  N.  E.  878. 

If  the  person  whom  the  statute  authorizes  to  bring  the 
action  be  regarded  as  acting  in  his  capacity  as  executor  or 
administrator,  then,  there  being  no  restriction  upon  his  an- 
thority  to  compromise  in  a  case  of  this  kind,  by  virtue  of 
the  decedent's  act,  we  may  affirm  his  authority  on  common 
law  grounda,  since  the  common  law,  except  as  provided 
otherwise,  is  a  part  of  the  law  of  this  State.  §236  Bums 
1901.  If,  on  the  other  hand,  he  be  regarded  as  a  statutory 
trustee,  his  ri^t  to  compromise  may  be  affirmed  as  an  in- 
cident to  his  power  to  sue,  and  because  of  the  general  con- 
trol that  he  must  neceeaarily  have  over  the  action. 

We  proceed  now  to  an  examination  of  the  ''decisions  as 
to  the  autlioTity  of  the  person  who  brings  the  action  to- com- 
promise. In  Henchey  v.  City  of  Chicago,  41  IlL  136,  it 
was  said :  "Neither  can  we  agree  with  appellant's  counsel 
in  the  position  that  the  plaintiff  had  no  power  to  make  the 
stipulation  by  which  the  suit  was  dismissed.  The  atatnte 
vested  in  her,  as  administratrix,  the  right  of  action  and  the 
legal  title  to  whatever  damages  were  recoverable.  This,  of 
necessity,  gave  her  the  legal  right  to  control  the  prosecution 
and  disposition  of  the  suit,  as  an  administrator  has  in  other 
cases.  Whether  the  children  who,  with  herself,  were  inter- 
ested in  the  distribution  of  whatever  damages  might  have 
been  recovered,  can  call  her  to  account  for  any  error  of 
judgment  she  may  have  committed  in  making  this  settle- 
ment, is  a  question  to  be  decided  when  they  make  the 
attempt"  This  ruling  was  followed  in  Washijigton  v,  Lou- 
isviUe,  etc.,  B.  Co.,  136  IlL  49,  26  N.  E.  653 ;  Mclntyre  v. 
ShoUy,  139  IlL  171,  29  N.  E.  43;  Brink's  Express  Co.  v. 
O'Donnell,  88  111.  App.  469.  In  the  carefully  considered 
case  of  Parker  v.  Providence,  etc..  Steamboat  Co.,  17  R.  I. 
376,  22  AtL  284,  23  Ad  102,  33  Am.  St.  869,  14  L  R. 
A.  414,  a  like  conclusion  was  reached.  Under  the  Tennes- 
see statute  the  widow  has  the  ri^t  to  sue,  but  the  recovery 
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is  for  the  benefit  of  the  children  as  well,  ae  held  in  one  of 
tlie  earlier  cases  in  that  state.  ■  Under  such  circumatances 
her  power  to  compromiee^  even  over  the  objection  of  the 
children,  has  been  a  number  of  times  afSrmed.  Greenlee 
V.  Railroad  Co.,  5  Lea  418 ;  Stephens  v.  Nashville,  etc., 
BaUway,  10  Lea  448;  Solder  v.  Railroad,  92  Tenn.  141, 
20  S.  W.  537,  36  Am.  St  77. 

In  the  case  last  cited,  where  the  children  brought  a  some- 
what anomalous  action  to  recover  agaiuBt  the  original  de- 
fendant their  share  of  the  money  due  under  a  compromise, 
where  the  money  had  been  paid  to  the  widow,  the  court, 
after  referring  to  the  earlier  decisions  in  that  state  afiBrm- 
ing  the  right  of  the  widow  to  compromise,  said:  "The 
power  to  oompromise  the  statutory  right  of  action  for  all 
persons  ooacemed  carried  with  it,  as  a  necessary  conse- 
qaence,  a  right  on  her  part  to  receive  for  them  the  whole 
smn  stipulated  in  the  compromise.  If  the  fact  that  the 
BtatQte  confers  upon  the  widow  the  first  right  to  sue,  author- 
izes her  to  fix,  by  agreement,  the  a^regate  amount  to  be 
paid  by  the  wrongdoer  to  her  and  the  children,  it  also 
authorizes  her  to  receive  that  amount  for  herself  and  them. 
Her  bona  fide  compromise  binds  the  children,  and  her  bona 
fids  receipt  of  the  money  paid  under  the  compromise,  like- 
wise, and  for  the  same  reason,  binds  them." 

In  Mississippi,  under  a  statute  substantially  like  the 
Tennessee  statute,  a  widow  made  an  agreement  to  compro- 
mise a  pending  suit  to  recover  for  the  wrongful  killing  of 
her  deceased  husband.  Her  right  so  to  do  was  challenged 
in  Nat^z  Cotton  MUls  Co.  v.  Mullins,  67  Miss.  672,  7 
South,  fi42,  where  the  supreme  court  of  that  state  said: 
"The  widow  alone  had  the  right  of  action,  and  she  had  the 
ri^t  to  accept  satisfaction,  and  discharge  the  defendant." 

In  Cogswell  v.  Concord,  etc..  Railroad,  68  N.  II.  192, 
195,  44  AtL  298,  the  court,  after  pointing  out  the  common 
law  authority  of  executors  and  administrators  to  com- 
VoL.160— 24 
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promise,  eaid:  "An  administrator  in  very  many  similar 
cases  is  appointed  for  the  express  purpose  of  bringing  suit. 
The  plaintiff,  having  the  power  to  enforce  this  claim,  may 
properly  release  it.  Indeed,  where  there  is  no  want  of  good 
faith  in  giving  a  release,  it  is  difficult  to  see  how  any  ques- 
tion of  authority  can  ansa  The  fact  that  this  is  not  a 
common  law  action  does  not  affect  the  right  of  the  adminis- 
trator to  compromise  the  claim,  acting  in  good  faith.  In 
this,  as  in  all  other  actions  prosecuted  by  him  in  his  capac- 
ity as  administrator,  he  is  the  sole  trustee  for  all  persons  in- 
terested in  the  suit." 

A  very  full  and  satisfactory  discussion  of  the  subject 
imder  consideration  is  found  in  Foot  v.  Oteat  Northern  R. 
Co.,  81  Minn.  493,  84  N.  W.  342,  83  Am.  St.  395,  52  L.  R 
A.  354,  where  the  question  is  discussed  from  the  stand- 
point of  the  exectrtor  or  administrator  being  a  statutory 
tnistea  In  that  case  the  action  was  brought  for  damages 
under  the  statute ;  there  was  an  answer  of  compromise,  and 
a  reply  that  the  compromise  pleaded  was  made  without  the 
knowledge  or  consent  of  the  next  of  kin,  and  without  the 
knowledge  or  consent  of  the  probate  court ;  that  such  settle- 
ment had  never  been  ratified  or  confirmed  by  the  nest  of 
kin  or  the  court,  and  that  the  administratrix  had  never 
rendered  any  account  of  the  money  so  received,  but  had 
converted  the  same  to  her  own  use.  A  demurrer  was  sus- 
tained to  this  reply,  and  in  passing  on  the  ruling  the  court 
said:  "It  will  be  noticed  that  the  reply  does  not  attack  the 
settlement  pleaded  in  the  answer  upon  the  ground  that  it 
was  procured  through  fraud  or  misrepresentation.  The 
only  issue  raised  by  the  reply  is  that  tiie  former  administra- 
trix, Ellen  Flanning,  had  no  authority  to  make  the  settle- 
ment. The  demurrer,  therefore,  raises  the  question 
whether,  under  G,  S.  1894,  §5913,  the  personal  represent- 
ative of  the  deceased  person  has  power,  without  the  assent 
of  the  next  of  kin  and  the  probate  court,  to  compromise  a 
daim  for  damages.     The  right  of  action  given  under  this 
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statute  is  exclusively  for  the  benefit  of  the  widow  and  next 
of  kin,  upon  the  theory  that  they  have  a  pecuniary  infereat 
in  the  life  of  the  deceased,  and  the  object  of  the  statute  is  to 
compensate  them  for  such  lose.  »'  *  »  Neither  does  it 
follow  that  no  compromise  or  settlement  could  be  made  by 
the  trustee,  either  before  or  after  commencing  the  action. 
If  the  personal  representative  is  the  trustee  of  the  parties 
to  be  benefited,  for  the  purpose  of  commencing  the  suit,  it 
mast  follow  that  he  is  their  trustee  for  all  purposes  in  con- 
nection with  the  action.  Upon  him  devolves  the  responsi- 
bility of  selecting  counsel,  collecting  evidence,  and  incur- 
ring the  expenses  of  a  trial.  Someone  must  determine  the 
advisability  of  accepting  a  verdict  as  final,  either  because 
adverse  or  inadequate.  Again,  for  the  same  reason,  if  the 
nature  of  the  evidence  attainable  and  the  circumstances  of 
the  case  should  lead  the  personal  representative  to  the  oon- 
clusion  that  the  chances  of  reoovery  would  be  slight,  and 
that  a  compromise  would  be  desirable  without  commencing 
the  action,  he  has  the  same  authority  to  effect  a  settlement 
before  as  after  actually  serving  the  summons.  The  statute 
contemplates  that  the  entire  matter  of  enforcing  the  claim 
and  of  collecting  the  money  shall  be  in  the  personal  repre- 
sentative, not  only  for  the  protection  of  the  defendant,  but 
also  in  order  that  there  may  be  a  responsible  party  to  take 
charge  of  the  interests  of  those  to  be  benefited.  The  law 
assumes  that  the  court  will  appoint  a  trustee  who  is  suitable 
for  the  purpose.  If  experience  shows  that  incompetent 
persons  are  often  selected,  and  that  they  are  liable  to  be  im- 
posed upon  in  the  way  of  being  drawn  into  unwarranted 
compromises,  it  is  a  subject  which  properly  commands  the 
attention  of  Uie  legislature.  As  the  statute  stands,  its  mean< 
ing  is  clear,  and  there  is  no  call  for  a  consideration  of  the 
common  law  upon  the  question."  In  addition  to  the  above 
authorities,  we  cite  Tiffany,  Death  by  Wrongful  Act,  §125 ; 
11  Am.  &  Eug.  Ency.  Law  (2d  ed.),  926-930. 
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A  painstaking  search  justifies  us  in  stating  that  there  is 
no  authority  that  denies  to  executors  or  adtainistratois, 
acting  as  plaintiffs  in  suits  to  leoovee  for  wrongful  death* 
the  power  to  make  oompromises.  Where  the  contract  is 
not  infected  with  fraud  or  other  vice  or  infinnity,  sudi  rran- 
edj  as  Uie  beneficiaries  may  have  to  objectionable  settle- 
ments most  be  sou^t  on  the  probate  side  of  the  oourt.  In 
Yeltoti  V.  Evansville,  etc.,  B.  Co.,  134  Ind.  Hi,  21 
L.  R.  A.  158,  where  the  question  involved  was  as  to 
the  power  of  the  beneficiary  to  compromise  a  claim  for 
the  death  of  her  hiisband,  there  was  a  dictum  to  the  effect 
that  an  executor  or  administrator  could  not  settla  The 
language  mentioned  is  now  disapproved. 

In  proceeding  to  a  consideration  of  the  evidence^  it  is 
important  to  note,  as  before  stated,  that  the  issues  based  aa 
the  second  paragraph  of  answer  were  limited  to  replies  of 
general  denial  and  no  consideration.  On  this  branch  of  the 
case  counsel  for  appellee  contend  that  there  was  no  proof 
that  "Flora  J.  Gipe,  Admx.,"  whose  name  was  attached  to 
the  instrument  of  release,  was  Flora  J.  Gipe,  administra- 
trix of  the  estate  of  Sylvester  H.  Gipe,  deceased.  The 
argument  is  made  that  Flora  J.  Gipe  may  have  been  the 
administratrix  of  a  number  of  other  estates.  While  the 
administratrix  was  in  nowise  bound  by  the  agreement 
made  by  her  decedent  in  his  application  before  referred  to, 
yet  when  we  find  that  the  instrument  of  release  refers  hack 
to  the  application  of  the  deceased,  and  that  it  was  provided 
in  said  application  that  the  legal  representatives  of  the  ap- 
plicant would  execute  any  such  further  instrument  as 
might  be  necessary  to  evidence  the  release  of  the  claim  for 
damages  on  account  of  the  death  of  the  applicant,  it  can 
only  be  inferred  that  the  signature,  "Flora  J.  Gip^ 
Admx.,"  standing  aa  it  does  in  contradiction  to  the 
signature,  "Flora  J.  Gipe,"  was  intended  to  evidcoMje  the 
assent  of  appellant  to  the  provisions  of  said  agreement. 
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With  ref^^Dce  to  the  claim  that  there  was  no  coneidera- 
tion  ntoTing  to  the  adminiHtratiu,  appellee's  ooimsel  con- 
tend: (1)  That  the  contract  of  decedent  entitled  his  wife 
upon  his  death  to  receive  $750  as  benefita,  and  that  there- 
fore the  relief  department  only  paid  what  it  was  legally 
hoDod  to  pay  to  Elora  J.  Gipe  in  her  personal  capacity; 
(2)  that  the  evidence  does  not  show  that  the  administra- 
trix used  or  accounted  for  any  part  of  the  money  paid. 
With  reference  to  said  first  contention  of  appellee's  coun- 
sel, the  argument  is  faulty  in  that  it  is  built  upon  the  as- 
sumption that  the  widow  had  an  absolute  ri^t  to  the 
relief  fund.  The  widow  did  not  have  the  right  to  the  prori- 
sion  of  the  relief  fund  while  the  administratrix  of  the 
estate  prosecuted  or  was  entitled  to  assert  a  cause  of  action 
for  the  death  of  decedent  As  pointed  out  in  Pittsburgh, 
etc.,  R.  Co.  V.  Moore,  152  Ind.  345,  44  L.  R.  A.  638,  and 
Pittsburgh,  etc.,  S.  Co.  v.  Hosea,  152  Ind.  413,  it  was  a 
case  where  both  claims  could  not  be  enforced  If,  there- 
fore, the  benefit  of  the  contract  was  to  be  obtained,  it  was 
necessaiy  that  the  ri^t  to  assert  a  cause  of  actioti  under 
the  statute  should  be  released.  It  will  be  observed  that 
there  has  been  no  attempt  to  rescind  the  contract.  The 
release  is  joint  in  form,  but,  in  view  of  the  fact  that  the 
execution  of  the  release  of  damages  for  the  death  was  a 
condition  precedent  to  any  benefit  from  the  relief  fund, 
we  think,  unless  as  beneficiary,  Mrs.'  0ipe  had  some  valid 
collateral  agreement,  as  between  her  and  her  childreb,  as  to 
the  extent  of  her  right  to  participate  in  the  proceeds,  that 
the  signing  of  Uie  release  as  administratrix  would  operate 
to  charge  her  in  that  capacity  with  the  whole  of  the  pro- 
ceeds. As  beneficiaty,  she  would  not  be  allowed  arbi- 
trarily to  determine  what  portion,  if  any,  of  the  proceeds  of 
the  trust  she  would  pay  over  to  that  account,  and,  since 
it  could  hfi  definitely  determined,  ujider  a  given  state  of 
facts,  what  was  the  extent  of  her  liability  as  administra- 
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trix,  the  mere  receipt  of  the  money  in  both  capacities  did 
not,  per  se,  involve  a  waste  of  the  truHt  We  do  not  think, 
therefore,  th^t  as  tlie  case  is  preaoited  the  appellant  can 
be  said  to  have  been  a  party  to  a  devastavit. 

RecnrriDg  to  the  second  ground  of  objection  that  appel- 
lee's counsel  urge,  it  may  be  said  diat  it  is  not  neoessary 
that  the  administratrix  should  have  actually  used  or  ac- 
counted for  any  part  of  the  money  paid,  because  she  must 
account  for  her  doings  on  Uie  probate  side  of  the  court  that 
appointed  her  as  administratrix.  It  is  not  necessary  to 
decide  whether  die  release  was  contractual  in  its  character, 
within  the  ease  of  Stewart  v.  Chicago,  etc.,  R.  Co.,  141 
Ind.  55.  If  the  release  was  a  mere  receipt,  it  would  be  at 
least  evidence,  and,  in  the  absence  of  conflicting  evidence, 
should  havs  been  given  its  just  effect. 

This  is. a  case  where  the  representative  in  the  action 
has,  upon  a  consideration,  released  the  claims  of  all  bene- 
ficiaries, and,  in  the  absence  of  a  further  assault  than  was 
made  under  the  isBuee  and  evidence  in  this  case,  we  hold 
that  her  action  concluded  all  rights  that  were  subsidiary 
to  that  of  the  plaintiff.  It  follows  that  the  court  below 
erred  in  refusing  to  instruct  the  jury  to  find  for  appellant, 
and  in  submitting  to  the  jury  the  question  as  to  whether 
the  second  paragrajA  of  reply  to  the  second  paragraph  of 
answer  was  made  out  upon  the  evidence.  Other  questions 
are  discussed  by  counsel,  but  it  appears  unnecessary  to 
decide  them. 

Judgment  reversed,  with  a  direction  to  tlie  trial  court  to 
sustain  appellant's  motion  for  a  new  trial 
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Shaffer  v.  Stern  et  al. 

[Ko.  30,018.    FUed  April  T,  190S.] 

Imtoxioatinq  lAQvass.^Bemotutrance.—Time  of  FUing.—A  remon- 
■tmnoe,  under  4728U  Bums  1901,  against  thegrsnting  of  a  lioenqe 
to  sell  inttoiCBtiug  liqnon,  filed  oti  Friday  inuoediatelr  preceding 
tha  Honda;  on  whioh  the  regnlar  Besaioti  of  the  bo«rd  of  com- 
miaaioneis  begins,  ia  in  time.    p.  S76. 

Sams. — RemontbnMie. — Towiu. — Majority  of  Votert  in  Tovmihip, — Wardt. 
— A  remoDBtrance  against  ths  granting  of  a  lioense  to  sell  intozi- 
Oating  liqaOTB  in  a  town,  signed  by  a  majority  of  the  legal  voters 
of  the  township  is  sofSclent,  althongh  it  does  not  oontaln  the  sig- 
mttarefl  of  a  majority  of  tha  voters  of  the  ward  in  whioh  the  ap- 
plicant desires  to  sell.  p.  S78. 

Sahb. — Strruijtttnmee. — Power  of  Attorney. — A  remonstxance  against 
the  granting  of  a  lioense  to  sell  intoxicating  liqnors  signed  by 
power  of  attorney  is  valid,    p.  S77. 

Sm. — Bemomtrance. — Power  of  Attorney/. — Death  itf  Btmimitranl. — ^- 
feet.—&.  power  of  attomey  exeouted  by  a  majority  of  the  voters 
of  a  township  antiiorizing  the  attorney  to  ^gn  a  remonstranoe 
against  the  granting  of  a  lioetue  to  sell  intoxicating  liqnors  Is  not 
joint,  but  several  as  to  each  person  who  ezeonted  it,  and  the  death 
of  ono  or  mcne  persons  ezeonting  it  revoked  the  sune  as  to  them 
only.    p.  Sn.  ' 

Saks. — BtmonMnxiux. — Trio'. — Evidence. — Where  an  application  for 
the  sale  of  intonoating  liqnotB  was  denied  on  acconnt  of  a  re- 
monstrance thereto,  ae  anthorused  by  472881  Bums  1001,  the  re- 
fosal  of  the  oonrt  to  permit  the  applicant  to  make  proof  of  qoali- 
flcations  was  harmless,    p.  S77. 

From  Hartieon  Circuit  Coart ;  E.  A.  Ely,  Special  Judge. 

Proceeding  by  Ch&rleB  F.  Shaffer  to  obtain  a  license 
to  sell  intoxicating  liquors  in  which  Herman  J.  Btera  and 
others  filed  a  remonstrance.  From  a  judgment  sustain- 
ing the  ramonstrance,  applicant  appeals.  Transferred 
from  Appellate  Conrt,  under  §1387u  Burns  1901.  Af- 
firmed. 

E.  B.  Stotienhurg,  J.  H.  Weathers  and  M.  W.  Fank,  for 
appellant. 

<?.  W.  Self,  William  Ridley  and  B.  S.  Kirkkam,  for  ap- 
pellees. 
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Monks,  J. — This  proceeding  was  brought  by  appellant, 
under  §7278  Burns  1901,  §5314  R.  S.  1881  and  Homer 
1901,  to  obtain  a  Uoeoae  to  sell  intoxicating  liquors 
in  the  town  of  Coiydon,  Harrison  township,  Harrison 
county,  Indiana,  in  a  less  quantity  than  five  gallons 
at  a  time.  §7283  Bums  1901,  §5318  Homer  1901, 
Acts  1897,  p.  253.  The  board  of  commiasioners  find  the 
court  below  on  appeal  refused  the  license,  and  dismissed  the 
application,  on  the  ground  that  a  majority  of  the  legal 
voters  of  said  Harrison  township  had  remonstrated  against 
granting  said  license  to  appellant^  under  §7283i  Bums 
1901,  §5323i  Homer  1901,  being  §9  of  the  act  known  as 
the  Nicholson  law  (Acts  1895,  p.  248). 

The  remonstrance  in  this  cause  was  filed  on  Friday, 
August  30,  1901,  and  the  board  of  commissioners  met  in 
regular  session  on  Monday,  September  2,  1901.  It  is 
claimed  by  appellant  that  said  remonstrance,  under  §9  of 
the  Nicholson  law,  was  not  available,  because  not  filed  on  or 
before  Thursday,  August  29,  1901.  This  court  has  held 
that  a  remonstrance  under  said  §9  may  be  filed  on  or  before 
the  Friday  immediately  preceding  the  Monday  on  which 
the  regular  session  of  the  board  of  commissioners  be^ns. 
White  v.  Prifogle,  146  Ind.  64,  65 ;  Flytm  v.  Taylor,  145 
Ind.  533,  534-536. 

It  is  next  insisted  that  the  remonstrance  was  insuffi- 
cient because  it  is  not  shown  that  it  was  signed  by  a  major- 
i^  of  the  l^al  voters  of  liie  ward  in  tlie  town  of  Corydon, 
in  which  appellant  desired  to  sell  intoxicating  liquors. 
The  remonstrance  was  signed  by  a  majority  of  the  legal 
voters  of  Harrison  township,  and  this,  under  said  §9,  supra, 
deprived  the  board  of  commissioners,  and  the  court  below 
on  appeal,  of  jurisdiction  to  grant  a  lioense  to  appellant. 
If  the  application  is  to  sell  intoxicating  liquors  in  an  incor- 
porated or  unincorporated  town,  a  remonstrance  by  a  majoiv 
ity  of  the  1^^  voters  of  the  township  in  which  the  appli- 
cant desires  to  sell  is  all  that  is  required  to  deprive  the 
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board  of  conunissioBere  of  jurisdictioD  to  grant  the  same. 
It  is  only  wliere  the  applicant  desires  to  sell  intoxicKting 
liquors  in  the  ward  of  a  city  that  a  remonstrance  "by  a  mfr- 
jority  of  the  legal  votfirs  of  said  ward  ig  required.  Massey 
V.  DurOap,  146  Ind.  350,  352-355. 

The  remonstrance  in  this  case  was  not  signed  by  the 
Totera  in  person,  bat  by  one  acting  under  the  authority  of 
a  written  instrument  executed  by  said  voters.  Appellant 
insists  that  the  remonstrance  was  void  because  not  executed 
by  the  voters  in  person.  In  Ludwig  v.  Corey,  158  Ind.  582, 
the  power  of  attorney  was  substantially  the  same  as  the 
one  in  this  case,  and  this  court  held  the  remonstrance  valid, 
the  same  as  if  signed  by  the  voters  themselves.  The  last- 
named  case  was  followed  and  approved  in  Boomersliinie  v, 
mine.  159  Ind.  500. 

Wilbur  F.  Denbo  and  Edward  E.  Rhodes,  two  voters  of 
said  township,  who  had  executed  said  power  of  attorney, 
died  before  the  remonstrance  in  this  case  was  signed.  Ap- 
pellant claims  that  the  power  of  attorney  was  joint,  and 
that  &e  death  of  said  persons  revoked  the  same  aa  to  all 
who  joined  in  its  execution.  The  power  of  attorney  was 
not  joint,  but  several,  as  to  each  person  who  executed  it. 
The  death  of  any  one  or  more  of  those  executing  the  power 
of  attorney  revoked  the  same  as  to  them  only. 

Appellant  complains  because  he  was  not  allowed  to  prove 
on  the  trial  that  he  possessed  the  qualifications  required 
by  §7278,  supra.  As  appellant  was  denied  a  license,  and 
his  application  was  dismissed  on  account  of  the  remon- 
strance under  §9,  supra,  the  refusal  of  the  court  to  permit 
him  to  make  proof  of  his  qualifications  under  said  section, 
even  if  erroneous,  was  harmless.    Ludwig  v.  Cory,  gapra. 

Judgment  aflSimed.  . 
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McKee  V.  City  of  Orbensburg. 

[No.  20,Oia    FUed  April  7,  190S.  I 

HumciPAL  OoRPORATTONS. — Street  ImpTovemtnl*.— Acdjilanee  of  Bid. — 
Breach  of  Contract. — Complaint. — No  error  was  committod  in  saa- 
taining  a  demurrer  to  a  complaint  agoiiut  a  city  for  an  alleged 
breach  of  oontrsct  in  refusing  to  permit  plaintiff  to  improre  a 
street  after  aooepting  his  bid,  where  it  was  not  disoloaed  by 
the  complaint  whether  jarisdiotion  had  attached  to  make  the 
improvement. 

From  Decatur  Circuit  Conrt ;  F.  T.  Hord,  Judge. 

Action  by  George  McKee  against  the  city  of  Greens- 
burg.  From  a  judgment  for  defendant  on  demurrer  to 
complaint,  plaintiff  appeals.  Transferred  from  Appel- 
late Court,  under  §1337u  Barna  1901.    Affirmed. 

J.  K.  Ewing  and  G.  H.  Ewing,  for  appellant. 

M.  C.  S/cUtman,  for  appellee. 

QiLLETT,  J. — Appellant  instituted  this  action  against 
appellee  tx>  recover  damages  against  it  for  alleged  breach 
of  contract  He  charges  diat  appellee's  common  council 
refused  to  permit  him  to  improve  a  street  after  accepting 
bis'bid,  made  pursuant  to  an  advertisement  for  bids  for  the 
performance  of  sudi  work.  A  demurrer  was  sustained  to 
the  amended  complaint,  and  a  judgment  followed  Uiat  ap- 
pellant take  nothing. 

The  history  of  the  proceedings  before  the  common  coun- 
cil, as  set  out  in  the  amended  complaint,  discloses  that  the 
proceedings  were  had  under  §4288  et  seq.  Bums  1894, 
commonly  known  as  the  Barrett  law.  As  it  appears  from 
the  amended  complaint  that  the  common  council  Altered 
a  resolution  purporting  to,  rescind  its  action  in  accepting 
appellant's  bid,  tie  presumption  must  be  in  favor  of  such 
official  action.  State  v.  Wenzel,  11  Ind.  428;  Adams  v. 
Davis,  109  Ind.  10 ;  Sanders  v.  Hartge,  17  Ind.  App.  243. 
It  is  therefore  clear  that  the  burden  was  on  appellant  to 
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show  that  jurisdiction  had  attached  to  make  the  improTe- 
ment  Barber  Asphalt  Pav.  Co.  v.  Edgerton,  125  Ind.  455. 
We  are  unable  to  determine  from  the  vagne  allegations  of 
the  complaint  as  to  the  character  of  the  proposed  improve- 
ment whether  the  improvement  was  of  such  a  nature  that 
the  common  council  had  authority  to  order  it  made  under 
said  law.  See  Adams  v.  City  of  Shelbyville,  154  Ind.  467, 
49  L.  R.  A.  797,  77  Am.  St  484 ;  Taylor  v.  Patton,  ante.i- 
Appellant  was  charged  with  notice  that  the  power  of  the 
common  council  to  contract  was  limited,  and,  if  it  had  em- 
barked on  an  ultra  vires  undertaking,  its  action  in  refusing 
to  permit  appellant  to  proceed  was  proper. 

Other  objections  are  urged  to  the  complaint,  but  it  is  not 
necessary  to  consider  them. 

Judgment  affirmed. 


Republic  Iron  &  Steel  Company  v.  The       " 
State. 

[No.  19,785.  FUed  April  8,  1908.  ] 
OOKBrmmosAI.  Law.  — ffiwWy  Wage  Lam.—  TiiU. — Penalty. — The 
penaltT'  clause  of  the  act  of  1899  (ActB  1899,  p.  198)  pioriding  lar 
the  weeUy  payment  of  wages  1b  not  void  beoanae  no  mention 
thereof  ia  made  in  the  title  of  the  not.  pp.  389,  S8S. 
StJts.—Weeldy  Wage  Xaw.— The  act  of  1899  (Acta  1889,  p.  198)  prorid- 
ing  for  the  weekly  pnyment  of  wagei  and  impoaing  a  penalty  for 
the  violation  thereof  ia  an  iinTeaaonable  restriotion  upon  the  free- 
dom of  oontzaot,  and  is  nnconstitiitional  and  void.    pp.  S8S-S9t. 

From  Delaware  Circuit  Court;    J.  G.  Leffier,  Judge.  ■ 

Action  by  the  State  against  the  Republic  Iron  k 
Steel  Company.  From  a  jadgment  for  plaintiff,  defend- 
ant appeals.    Severaed. 

S.  N.  Chambers,  S.  0.  Pickens,  C.  W.  Moores,  J.  W. 
Byan,  W.  A.  Tkompsen,  F.  G.  Olive  and  R.  F.  Davidson, 
for  appellant. 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores,  G.  C. 
Hadley  and  E.  D.  Salsbury,  for  State. 
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Hadlet,  C.  J. — ^Action  in  the  name  of  the  State  to  re- 
cover wages  and  a  penalty  under  the  provisioiiB  of  §§1,  2 
of  the  act  approTed  Fehmary  28,  1899  (ActB  1899,  p^ 
193)  oommonly  known  as  the  weekly  wage  law. 

It  is  averred  in  the  complaint  that  the  defendant,  tite 
Republic  Iron  &  Steel  Company,  is  a  corporation  engaged 
in  operating  a  manufacturing  plant  at  Muncie,  Indiana, 
and  employs  therein  a  large  niunber  of  persons  to  labor  for 
hire;  tliat  the  defendant  is  not  a  conunon  carrier  engaged 
in  interstate  commerce;  that  on  the  1st  day  of  February, 
1900,  and  prior  thereto,  William  Haverstick  was  engaged  by 
the  defendant  to  work  in  said  plant ;  that  on  the  10th  day 
of  February,  1900,  the  defendant  paid  Haverstick  for  his 
serrices  rendered  up  to  and  including  the  31st  day  of  Jan- 
uary, 1900,  but  reserved  and  held  back  the  wages  due 
him  for  services  rendered  during  the  first  ten  daya  of  Feb- 
ruary, 1900;  that  on  the  17th  day  of  February,  1900,  the 
defendant  was  indebted  to  Haverstick  for  labor  performed, 
in  the  sum  of  $96.95,  which  service  is  set  forth  in  a  bill 
of  particulars  filed  as  a  part  of  the  complaint ;  that  subse- 
quent to  the  1st  day  of  February,  1900,  Haverstick  was 
never  absent  from  his  regular  place  of  labor  in  said  plant 
at  any  time  of  stated  payment  of  wages  fixed  by  the  def^id- 
ant;  that  Haverstick  was  present  at  his  regular  place  of 
labor  on  the  17th  day  of  February,  ready  and  willing  to 
receive  the  wages  due  to  him,  and  diere  was  due  him  on 
said  day  said  amount  of  $96.95,  and  which  remains  un- 
paid ;  that  althou^  the  laws  of  the  State  of  Indiana  require 
the  defendant  to  pay  its  employes  each  week  all  that  is  due, 
save  only  the  right  to  withhold  from  an  employe  compensa- 
tion for  services  for  six  days,  said  defendant  wrongfully 
and  unlawfully  failed,  neglected,  and  refused  to  comply 
with  said  lawe,  and  to  pay  Haverstick  each  week  what  was 
due  him.  Prayer  for  judgment  for  Haverstick  for  amount 
due,  with  six  per  centum  thereon,  and  for  the  State  a  judg- 
ment equal  to  fifty  per  centum  of  the  unpaid  wages.    Ap- 
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pellant'e  demurrer  to  the  ocHnplaint  was  overruled,  and  a 
proper  exception  reserved.  Upon  issues  joined,  there  was 
a  trial  by  the  court,  and  a  finding  and  judgment  for  the 
plaintiff  for  (48.45  for  the  use  of  the  common  schools,  as- 
sessed against  the  defendant  as  a  penalty  on  the  amount  due 
and  unpaid  Haverstick  when  the  suit  was  commenced,  and 
for  all  costs. 

Aj^llant's  assault  upon  the  ctsnplaint  questions  the 
constitutional  validity  of  the  statute  upon  which  the  action 
is  founded.  It  is  conceded  that  the  evidence  supports  the 
essential  avennents  of  the  complaint,  and  is  sufficient  to  en- 
title appellee  to  a  recovery,  if  the  statute  in  question  is 
valid.  The  preamble  and  three  material  sections  of  the  act 
follow:  "An  act  providing  for  the  weekly  payment  of 
wages  due  employes,  making  it  unlawful  for  an  employer 
to  assess  a  fine  against  the  wages  of  an  employe,  and  regu- 
lating changes  in  rate  of  wages,  prohibiting  the  assignment 
of  future  wages ;  providing  for  its  enforcement  and  repeal- 
ing all  laws  in  conflict  therewith.  [Approved  February  28, 
1899.]  Section  t.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Indiana,  that  every  person,  company,  cor- 
poration or  association  employing  any  person  to  labor,  or 
in  any  other  service  for  hire,  shall  make  weekly  payments 
for  the  full  amount  due  for  such  labor  or  service,  in  lawful 
money  of  the  United  States  to  within  six  days  or  leas  of  the 
time  of  such  payment;  but  if,  at  any  time  of  stated  pay- 
ment, any  employe  as  aforesaid  shall  be  absent  from  his 
regolar  place  of  labor  or  service,  he  shall  be  paid  in  like 
manner  thereafter  on  demand :  Provided,  that  this  act  shall 
not  appty  to  any  employe  engaged  by  a  common  carrier  in 
interstate  commerce :  And  provided,  that  the  labor 
commissioDcra  of  the  State,  after  notice  and  hearing,  may 
exempt  any  of  t^e  aforesaid  parties  whose  employes 
prefer  a  less  frequent  payment,  from  paying  any  of  its 
employes  weekly,  if,  in  the  opinion  of  the  said  commia- 
sioners,  the  interests  of  the  public  and  of  such  employes 
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will  not  sufier  thereby.  Section  2.  The  chief  inspector  of 
the  department  of  Inspection  of  this  State,  or  any  person 
interested,  may  bring  Buit  in  the  name  of  the  State  in  any 
court  of  competent  jurisdiction,  and  the  prosecuting  attor> 
ney  of  any  county  wherein  such  suit  is  brought,  shall  pros- 
ecute the  same  against  any  person,  company,  corporation 
or  association  that  neglects  or  refuses  to  comply  with  §1 
of  this  act,  within  ten  day^  after  such  payment  is  due  and 
left  unpaid ;  and  in  case  judgment  is  rendered  in  favor  of 
said  employe  and  against  said  defendant  for  the  sum  al- 
leged to  be  due  or  any  part  thereof,  six  per  centum  of  such 
sum  shall  be  added  to  such  judgment  from  the  time  when 
payment  was  due ;  and  a  penalty  of  fifty  per  centum  of  the 
amount  of  such  judgment  shall  be  assessed  and  collected 
from  said  defendant  by  said  court  and  paid  into  the  school 
fund  of  the  State."  "Section  6.  It  is  hereby  made  the 
duty  of  the  chief  inspector  and  of  the  department  of  in- 
spection to  enforce  the  provisions  of  this  act  by  the  processes 
of  the  courts,  and  in  the  name  of  the  State ;  and,  upon  their 
failure  so  to  dc^  any  citizen  of  the  State  is  hereby  author- 
ized to  do  the  same  in  the  name  of  the  State."  Acts  1899, 
p.  193. 

The  amount  of  wages  due  Haveretick  at  the  commence- 
ment of  this  suit,  to  wit,  $96.95,  having  been  subsequently, 
and  before  trial,  fully  paid,  the  judgment  rendered  was 
limited  to  an  imposition  of  the  fifty  per  centum  penalty 
provided  for  by  §2  of  the  act.  Hence,  from  the  state  of 
the  record  no  other  question  is  properly  presented  by  thfe 
appeal  than  the  validity  of  said  sections. 

1.  It  is  first  submitted  that,  because  the  title  of  the  act 
makes  no  mention  of  penalties  for  the  violation  of  its  pro- 
visions, the  penalty  clause  of  §2,  supra,  is  void  under  article 
4,  §19,  of  the  Indiana  Constitution,  which  provides  that 
"Every  act  shall  embrace  but  one  subject  and  matters  prop- 
erly connected  therewith;  which  subject  shall  be  expressed 
in  the  title."     The  evident  purpose  in  requiring  a  title  to 
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a  le^slative  propoeition  was  thereby  to  convey  notice  of 
the  general  subject  to  be  affected  to  those  ■who  are  called  on 
to  act  upon  it,  and  thua  to  prevent  deception  by  the  blend- 
ing of  incongruous  subjects  in  the  same  act  It  is  only 
necessary  that  the  general  subject  of  the  act  be  expressed — 
that  is,  be  indicated — by  the  title.  It  is  not  essential  that 
the  means  and  methods  provided  in  the  act  for  the  securing 
of  intended  results  and  ends  shall  be  set  forth  in  the  title. 
The  Constitution  is  satisfied  if  the  constituent  means  em- 
braced in  the  body  of  the  act  have  a  proper  relation  to  each 
other  and  to  the  subject  expressed  in  the  title,  and  are  con- 
sistent in  tending  to  carry  forward  and  to  accomplish  the 
general  purpose  indicated  by  the  title  and  intended  by  the 
legislation.  Isenkour  v.  State,  15Y  Ind.  517,  87  Am.  St 
228;  Lewis  v.  Slate,  148  Ind.  346;  Benson  v.  Christian, 
129  Ind.  535;-Ciii/  of  Indianapolis  v.  Huegele,  115  Ind. 
581. 

No  act  of  the  legislature  can  be  made  effective  'without 
some  reasonable  provision  -for  its  enforcement,  and  the  as- 
sessment of  a  penalty  for  noncompliance  has  long  and 
many  times  been  recognized  by  the  General  Assembly  and 
the  courts  of  ^is  8tate  as  an  efficient  and  reasonable  means 
of  securing  obedience.  The  subject  of  the  act  in  question 
is  'io  provide  for  the  weekly  payment  of  wages  due,"  and 
to  secure  jierfonnance  of  the  duty  thua  imposed  upon  em- 
ployers, a  penalty  is  provided  for  nonperformance.  The 
penalty  provision  of  §2,  supra,  is,  therefore,  not  only  con- 
nected -with  and  germane  to  the  subject  of  the  act,  but  cal- 
culated to  bo  an  effective  means  in  accomplishing  the  pur- 
pose indicated  by  the  title.  Hence  the  provision  is  not 
within  the  evil  intended  by  the  Constitution  to  be  exeluded. 

2.  It  is  not  necessary  to  a  disposition  of  the  case  that 
we  determine  whether  appellant,  being  arraigned  on  a  state 
statute,  can  demand  protection  of  its  liberty  and  property 
under  the  fifth  amendment  of  the  federal  Constitution  (see 
Tkoringion  v.  Montgomery,  147  U.  S.  490,  13  Sup.  Ct 
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394,  37  L.  Ed.  252 ;  Holden  v.  Hardy,  169  U.  S.  366-882, 
18  Sup.  Ct.  383,  42  L.  Ed.  780 ;  Slate  v.  Boswell,  104  Ind. 
541 ;  Butler  v.  State,  97  Ind.  378,  382),  or  irfiether,  being 
a  corporation,  the  ri^t  to  sue  and  be  sned,  so  invests  it 
with  citiz^isbip  as  to  entitle  it  to  invoke  the  foarteentb 
amendment  to  the  federal  Constitution  against  an  abridge- 
ment of  its  privileges  and  immunities.  See  Orient  Ins. 
Co.  V.  Daggs,  172  U.  S.  557,  19  Sup.  Ct  281,  43  L.  Ed. 
552 ;  Dagga  v.  Orient  Ins.  Co.,  136  Mo.  382,  896,  38  S.  W. 
85,  58  Am.  SL  638,  35  L.  R.  A.  227. 

It  is  not  denied  that  appellant,  though  a  corporation,  is 
a  person,  within  the  rulings  of  the  Supreme  Court  of  the 
United  States,  and  as  such  may  demand  that  its  liberty  and 
property  be  safeguarded  under  the  last  two  clauses  of  §1 
of  the  fourteenth  amendment  to  the  federal  Constitution, 
which  declares,  "Nor  shall  any  state  deprive  any  person  of 
life,. liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  oqual  pro- 
tection of  the  laws." 

It  is  furthermore  conceded  that  appellant  may  invoke, 
as  it  does,  the  guaranties  of  the  federal  and  state  Constitu- 
tions against  the  impairment  of  contracts  (Art.  1,  §10,  U. 
S.  Const ;  Art  1,  §24,  State  Const)  ;  and  putting  aside  all 
subsidiary  questions  not  properly  involved  in  the  apgeal, 
we  come  directly  to  a  consideration  of  the  judgmeDt  ren- 
dered, which  stands  wholly  upon  the  statute,  and  which 
must  fall  if  the  supporting  provisions  of  the  statute  are 
found  to  be  unconstitutional. 

Appellant  is  authorized  to  contract  and  be  contracted 
with  as  a  natural  person,  and  we  must  therefore  assume  at 
the  beginning  that  in  its  legislation  the  State  is  bound  to 
recognize,  even  in  the  exercise  of  its  police  power,  the  ri^t 
of  all  persons  to  the  equal  protection  of  the  laws,  and  to  the 
security  afforded  by  due  process  of  law.  The  right  to  a 
sustenance,  and  to  acquire  property,  and  to  make  treaties 
in  relation  thereto,  is  liberty  in  the  oonstitotionid  sense. 
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Labor  is  proper^.  It  ie  exchangeable  for  food  and  rai- 
ment and  comforts,  and  may  be  bou^t  and  sold,  and  con- 
tracts made  in  relation  thereto,  the  same  as  concerning  any 
other  proper^. 

The  question  therefor©  arises,  is  the  arbitrary  denial  of 
the  right  to  eschange  money  for  labor — one  class  of  prop- 
erty for  another — in  matters  which  aifect  no  public  interest, 
an  unwarrantable  interference  with  the  right  of  contract, 
and  a  depriving  of  the  person  of  liberty  add  property  with- 
out due  -process  of  law  ?  The  only  rational  grounds  upon 
which  it  is  claimed  there  may  be  legislative  interference 
with  freedom  of  contract  for  lawful  purposes  is  in  the  exer- 
cise of  that  undefined,  reserved  force  of  the  people  known  as 
the  police  power.  There  is  a  divergence  of  view  as  to  the  i 
proper  scope  and  application  of  this  power,  but  all  author^ , 
ities  seem  to  agree  that  it  may  be  exerted  only  on  behalf  of  \ 
some  general,  public  interest,  as  distinguished  from  indi- 
viduals or  classes ;  that  is  to  say,  to  protect  the  public 
health,  safety,  morals,  prevent  fraud  and  oppression,  and  ' 
promote  the  general  welfare.  It  is  not  to  be  invoked  to 
protect  one  class  of  citizens  against  another  class  unless  such 
interference  is  for  the  real  protection  of  society  in  general 
As  far-reaching  and  flexible  as  thd  power  has  often  been 
held  to  be,  it  is  nowhere  claimed  for  it  that  it  may  override 
the  CbnstitutioD,  and  strike  down  a  right  that  has  been 
solemnly  and  expressly  guaranteed  by  the  fundamental 
law.  The  legislature  has  exclusive  authority  to  make  laws 
setting  it  in  motion  and  regulating  its  exercise.  This  body, 
therefore,  very  properly  has  a  wide  discretion  in  determin- 
ing what  interest  of  the  public  requires  it,  and  what 
measures  are  necessary  for  the  protection  of  such  interest 
But  when  the  power  is  used  for  the  purpose  of  regulating 
a  business,  occupation,  or  employment  which  in  itself  is  law- 
ful and  useful  to  the  community,  it  becomes  the  duty  of  the 
court,  when  called  on,  to  decide  whether  the  particnlar 
Vol.  160—25 


386  SUPREME  COURT  OF  INDIANA, 

Bepnblic  Iron  &  Steel  Go.  v.  State. 

regulation  is  just  and  reasonable  and  in  harmony  with  the 
constitutional  guaranties,  or  whether  it  is  an  unwarrant- 
able invasion  of  the  protected  rights  of  the  citizen  to  pur- 
sue such  business  or  employment  upon  terms  of  bis  own 
choosing.  Street  v.  Vamey  Electrical  Sup.  Co.,  ante, 
338 ;  State  v.  Gerhardi,  145  Ind.  439-451,  33  L.  R  A.  313 ; 
Peo^ple,  ex  ret.  v.  CoUr,  166  N,  Y.  1,  59  N.  E.  716,  52 
L.  R.  A.  814,  82  Am.  St.  605;  Colon  v.  LisJc,  153  N.  T. 
188,  196,  47  N.  E.  802,  60  Am.  St  609;  Biji^mt  t. 
People,  185  HI.  133,  57  N.  E.  41,  49  L.  R.  A.  181,'76  Am. 
St  30;  State,  ex  rel,  v.  Ashbrook,  154  Mo.  375,  55  S.  W. 
627,  48  L.  R  A.  265,  77  Am.  St.  765 ;  Mugler  v.  Kansas, 
123  U.  S.  623,  661,  8  Sup.  Ot  273,  31  L.  Ed.  205 ;  L&wfon 
V.  Steele,  152  U.  S.  133,  137,  14  Sup.  Ct.  499,  38  L.  Ed. 
385 ;  Ex  parte  Whiiwell,  98  Cal.  73,  32  Pac  870,  35  Am. 
St  152,  162,  19  L.  R.  A.  727;  Asham  v.  King  County, 
9  Wash.  1,  36  Pac.  1097;  Eden  v.  People,  161  lU.  296,  43 
N.  E.  1108,  32  L.  E.  A.  664,  52  Am.  St  365 ;  Tiedeman, 
State  &  Fed.  Control,  §1;  Tiedeman,  Limitation  of  Police 
Power,  §85 ;  Conley  v.  Union,  etc..  Co.,  184  U.  S.  540,  22 
Sup.  Ct  431,  46  L.  Ed.  679. 

We  quote  the  words  of  Brown,  J.,  in  Lawton  v.  Steele, 
supra:  "To  justify  the  state  in  thus  interposing  its  au- 
thority in  behalf  of  the  public,  it  must  appear,  first,  that 
the  interests  of  the  public  generally,  as  distinguished  from 
those  of  a  particular  class,  require  such  interference ;  and, 
second,  that  the  means  are  reasonably  necessary  for  the  ac- 
complishment of  the  purpose,  and  not  unduly  oppressive 
upon  individuals.  The  legislature  may  not,  under  the  guise 
of  protecting  the  public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  and  unnecessaiy  re- 
,,  strictions  upon  lawful  occupations.  In  other  words,  its 
determination  as  to  what  is  a  proper  exercise  of  its  polio© 
powers  is  not  final  or  conclusive,  but  is  subject  to  the  super- 
vision of  the  courts."  It  follows  that  a  statute  to  be  within, 
the  power  must  be  responsive  to  some  public  necessity,  suit- 
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able  to  aubserve  it,  and  reasonable  in  its  operation  upon  tlie 
persons  whom  it  affects.  It  is  not  claimed  that  the  weekly 
payment  of  wages  involves  any  question  of  public  health, 
public  safety,  or  public  morals. 

The  Attorney-General  endeavors  to  justify  the  law  upon 
two  grounds :  ( 1 )  The  wage-earners  are  not  upon  an  equal 
footing  with  employers,  and  opportunities  for  oppression 
and  consequent  public  sufiEering  ensue ;  and  (2)  thrift  being 
benefieial  to  the  commuaity,  it  should  be  encouraged  by 
enabling  workmen  to  pay  cash  for  current  demands,  which 
can  only  be  done  by  requiring  frequent  payment  of  wages. 
Assuming  all  these  things  to  be  true,  they  do  not  of  them- 
selves justify  the  arbitrary  invasion  of  the  personal  rights 
and  libwty  of  the  citizen.  Liberty  to  contract  on  one's  own 
terms,  to  decide  for  himself  his  own  emplf^ment,  to  buy 
and  sell,  to  exchange  one  belonging  for  another,  are  among 
the  most  valuable  and  cherished  ri^ts.  As  was  said  in 
Stale,  e^Tel,  v.  Ashhrooh,  154  Mo.  375,  55  S.  W.  627,  48 
L.  R.  A.  265,  77  Am.  St  765 :  "In  order  to  sustain  le^sla- 
tion  of  the  character  of  the  act  in  question,  as  a  police  meas- 
ure, the  courts  must  be  able  to  see  that  its  object  to  some  de- 
gree tends  toward  the  prevention  of  some  offense  or  mani- 
fest evil,  or  has  for  its  aim  the  preservation  of  the  pablio 
health,  morals,  safety  or  welfare.  *  *  *  Mere  legislative 
assumption  of  the  right  to  direct  and  indicate  the  channel 
and  course  into  which  the  private  energies  of  the  citizens 
shall  flow,  or  the  attempt  to  abridge,  or  hamper,  his  right 
to  pursue  any  lawful  calling,  or  avocation,  which  be  may 
choose,  without  unreasonable  regulation  or  molestation, 
have  ever  been  condemned  in  all  free  government." 

"If  there  is  one  thing  which  more  than  another,"  says 
Justice  Shiras  in  Baltimore,  etc.,  B.  Co.  v.  Voxgl,  176  IT. 
S.  498,  505,  20  Sup.  Ct  385,  44  L.  Ed.  560,  "public  pol-/^ 
icy  requires  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and 
that  their  contracts,  when  entered  into  freely  and  volun- 


388         SUPREME  COURT  OF  INDIANA, 

Bepnblio  Iron  &  Steel  Oo.  v.  State. 

tarily,  ehall  be  held  eacreS,  and  shall  b©  enforced  by  couria 
of  justice." 

Is  the  statute  in  question  a  reasonable  regulation  and  rea- 
sonable in  its  operation  upon  the  persons  whom  it  affects? 
The  contract  prohibited  affects  employer  and  employe  alike. 
If  the  master  can  employ  only  upon  terms  of  weekly  pay- 
ment, the  workman  can  find  employment  on  no  other  terms. 
/jjit  will  be  observed  that  the  statute  gives  the  partiesno choice 
'/[ — no  right  to  waive  the  provisions  of  the  law.  The  lan- 
guage is,  every  person,  company,  or  corporation,  employ- 
ing any  person  to  labor  shall  make  weekly  payments  for  tbo 
full  amount  due  for  such  labor,  and  the  chief  inspector,  or 
any  person  interested,  may  bring  suit  in  the  name  of  the 
State  against  any  person,  company,  or  corporation  that 
neglects  or  refuses  to  comply  within  ten  days  after  suck  ■ 
payment  is  due  and  left  unpaid. 

The  obvious  intention  of  the  legislature  was  to  make 
contracts  for  persons  that  they  would  not  in  all  cases  make 
for  themselves,  and  to  forbid  the  making  of  contracts  that 
\  they  would  make.  The  laborer  may  be  the  chief  sufferer. 
His  labor  may  be  the  only  means  of  supplying  himself  and 
family,  but  by  this  law  he  is  denied  the  right  to  work,  and 
another  the  right  to  employ  him,  unless  he  can  be  paid  once 
a  week.  Any  law  or  policy  that  disables  the  citizen  from 
making  a  contract  whereby  he  may  find  lawful,  needed,  and 
satisfactory  employment  is  unreasonable. 

It  may  be  that  the  workman  will  desire  and  request  bis 
employer,  as  conducive  to  economy  and  saving,  to  keep  back 
all  wages  not  needed  for  current  necessities.  Whether  he 
leaves  his  surphis  earnings  with  his  employer,  or  deposits 
them  with  the  building  and  loan  association,  or  with  the 
savings  bank,  involves  no  public  interest  and  affects  no 
public  concern.  Yet,  according  to  this  statute,  if,  in  a  fair 
and  open  agreement  the  employer  "neglects  or  refuses"  to 
pay  the  full  amount  earned  for  a  period  of  ten  days  after 
due,  the  chief  inspector  may,  if  he  disapproves  the  arrange- 
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ment  (and  upon  his  failure  to  act  any  citizen  of  the  State 
may  sue),  witliout  the  consent  and  even  over  the  protest  of 
the  workman,  in  the  name  of  the  State,  not  only  compel 
payment,  hut  mulct  the  employer  in  a  fifty  per  centum 
penalty  for  making  an  honest  effort  to  favor  his  emplc^e. 
The  statute  places  the  wage-earners  of  the   State  under'  j 
quasi  guardianship.    It  classes  them  with  minors  and  other 
persons  under  legal  disahility,  by  making  their  contracts 
void  at  the  pleasure  of  a  public  officer.    It  tends  to  degrade  \ 
them  as  citizens,  by  impeaching  their  ability  to  take  care  of 
themselves.     It  is  paternalism,  pure  and  simple,  and  in  I 
violent  conflict  with  the  liberty  and  equality  theory  of  our  ,■ 
institutions.    It  is  no  argument  to  say  that  our  assumption, 
is  unreasonable,  and  fhat  the  inspector  is  not  likely  to  inter- 
fere in  such  cases.     Whether  he  will  or  not  ie  unimportant 
In  discussing  the  constitutionality  of  the  act  in  question, 
it  is  to  be  determined  not  by  what  has  been  done  or  is  likely 
to  be  done  under  it,  but  what  may  be  done  under  and  by  vir- 
tue of  its  authority. 

We  do  not  assert  that  the  legislature  is  powerless  to  regn- ' 
late  the  payment  of  wages  when  the  same  are  paid  at  un- 
reaabnable  per?ods,  or  ihat  a  community  composed  largely 
of  workingmen  may  be  injuriously  affected  by  unduly 
delayed  payments,  for  these  questions  are  not  before  us; 
bnt  what  we  do  hold  is  that  this  statute  which  takes  away, 
from  both  the  employer  and  the  employe,  whether  in  the! 
shop,  in  the  store,  or  on  the  farm,  all  power  to  contract) 
for  labor,  except  upon  terms  of  weekly  payment  of  wages  inl 
cash,  is  an  unreasonable,  and  therefore  an  unconstitutional' 
restriction. 

It  is  also  contended,  that  appellant,  being  an  employer 
and  not  an  employe,  can  only  raise  such  questions  as  in- 
volve the  ri^ts  of  employers,  and  that  the  constitutional 
right  of  a  laborer  to  contract  to  do  lawful  work  upon  terms 
satisfactory  to  him  can  not  be  que.itioned  or  appropriated 
by  an  employer  as  a  defense,  thus  applying  to  contracting 
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parties  tlie  rule  affirmed  in  Pittsburgh,  ete.,  B.  Co.  v.  Mont- 
gomery, 152  Ind.  1,  13,  71  Am,  St.  301,  and  many  otlier 
cases.  We  are  unwilling  to  admit  that  this  is  a  proper 
caae  for  tlie  applicatioD  of  the  rule,  sinoe  we  are  unable  to 
see  how  the  reauH  may  he  different,  whether  the  laborer  is 
disqualified  from  entering  into  a  contract  of  employment, 
or  the  employer  diBqualified  from  making  it.  In  either 
view  the  contract  which  the  parties  desire  to  make  is  jh«- 
vented,  and  both  parties  mutually  and  equally  affected  by 
the  interdiction. 

We  would  not  be  understood  as  holding  that  the  freedom 
of  contract  is  wholly  beycoid  legislative  control  There  are  i 
many  instances  in  which  restraint  may  be  properly  im-f 
posed,  but  in  each  and  every  one  the  relation  to  some  public) 
benefit  must  be  clearly  discernible;  Certain  contracts  are 
required  to  he  in  writing,  manifestly  to  promote  public 
morals  by  removing  the  temptation  to  perpetrate  frauds  by 
perjury.  A  householder  is  disqualified  from  withdrawing 
in  advance  from  those  dependent  upon  him,  the  benefits  of 
the  exemption  l&ws,  and  thus  prevented  from  imposing 
upon  the  public  the  burden  of  their  sustenance.     Statutes 

)  limiting  the  rate  of  interest  are  valid,  as  preventing  im- 

f conscionable  extortion ;  and  so  on  through  a  long  list  that 
might  be,given,  each  showing  a  Ic^cal  and  an  appropriate 

.  relation  to  the  promotion  or  protection  of  some  interest  of 
society. 

.  The  cases  of  Opinion  of  the  Justices,  163  Mass.  589,  40 
N.  E.  713,  28  L.  R  A.  344,  State  v.  Brown,  etc.,  Mfg.  Co., 
18  R.  I.  16,  25  Atl.  246,  17  L.  R.  A.  856,  and  SUnner  v. 
Oamett,  etc.,  Co.,  96  Fed.  735,  cited  by  the  Attorney-Gen- 
eral as  sustaining  his  contention,  can  not  be  accepted  as 

'controlling  precedents.  The  Massachusetts  case  is  not  an 
adjudication  at  all,  hut  the  uncontested  answer  of  the  jtia- 
tices  of  the  supreme  court  to  a  question  propounded  to  them 
by  the  house  of  representatives,  which  we  quote;  "Is  it 
within  the  constitutional  power  of  the  legislature  to  extend 
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the  appliCBtion  of  the  present  law,  relative  to  the  weekly 
payment  of  -wKffea  by  corporations,  to  private  individuals 
and  partnerships !"  The  premise  upon  which  Uie  answer 
of  the  jnstiees  ia  conatnicted,  is  indicated  in  the  opening 
lines  as  follows:  "Your  question  implies  that  in  your 
opinion  the  present  law  relating  to  the  weekly  payment  of 
wages  by  certain  corporations  to  their  employes,  is  consti- 
tutional, and  your  inquiry  is  whether  it  ia  within  the  con- 
stitutional power  of  the  legislature,  to  extend  the  law  to 
private  individuals  and  to  partnershipa?"  The  question 
before  the  justices  wae  not  the  constitutionality  of  the  law 
ae  it  existed,  but  assuming  that  the  statute  was  valid  as  it 
applied  to  corporations,  was  it  constitutional  to  extend  its 
provisions  to  individuals  and  partnershipe  i  Moreover,  it  is 
expressly  ribted  by  the  justices  that  the  power  granted  the 
legislature  by  the  constitution  of  that  state  is  more  compre- 
hensive than  that  found  in  the  constitutions  of  some  of  the 
other  states,  and  the  provision  pointed  out  and  relied  upon 
as  supporting  the  view  expressed  is  radically  different  and 
broader  than  the  provisions  of  the  Indiana  Constitution. 
The  Bhode  Island  case  is  even  less  a  precedent,  because  it 
rests  upon  the  theory  that  the  statute  was  but  an  amend-  v 
meut  to  the  charter  of  a  corporation  under  the  reserved ; 
power  of  the  legislature  to  amend.  The  Skinner  case  is  of 
little  value,  (1)  because  it  involves  the  payment  of  wages-> 
monthly;  and  (2)  because  the  decision  of  Judge  Morrow 
turns  on  suhetantially  the  same  grounds  as  the  Rhode  ' 
Island  case. 

Similar  statutes  are  held  to  be  unconstitutional  in  the 
following  cases:  BraceviUe  Coal  Co.  v.  People  (weekly 
payment),  147  111.  66,  35  K  E.  62,  22  L.  R.  A.  340,  87 
Am.  St.  206 ;  Commonwealth  v.  laenherg  (biweekly  pay- '  ' 
ment),  4  Pa.  Dist.  Rep.  578 ;  San  Antonio,  etc.,  Co.  v.  Wil- 
son (biweekly  payment),  4  Tex.  App.  Civ.  Cas.  565,  19  S. 
W.  910.  The  following  cases  are  also  instructive  upon  the 
general  subject:    State  v.  Fire  Creek,  etc-,  Co.,  33  W.  Va. 
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188,  10  S.  E.  288,  6  1.  It  A.  359,  25  Am.  St.  891;  Oodr 
Charles  v.  Wigeman,  113  Pa.  St  431,  6  Atl.  354;  State  v. 
Loomis,  115  Mo.  307,  22  S.  W.  3*0,  21  L.  R.  A.  789. 

The  for^;oiag  conclusions  lead  us  to  conclude  that  the  act 
in  controversy,  so  far  as  it  relates  to  the  question  herein 
involved,  is  a  violation  of  §1,  article  1,  of  the  state  Consti- 
tution, commonly  known  as  the  hill  of  rights,  and  of  the 
fourteenth  amendment  to  the  federal  Constitution,  denying 
a  state  the  power  to  deprive  a  person  of  life,  liberty,  or 
property  without  due  process  of  law,  and  the  demurrer  t» 
the  complaint  should  have  been  sustained. 

Judgment  reversed,  and  cause  remanded,  with  instruc- 
tions to  sustain  appellant's  demurrer  to  the  complaint. 


The  Germania  Fiee  Insurance  Company  v. 
Pitcher. 

[No.  1»,868.    PUed  October  14,  1902.    Rehearing  denied  April  8, 
19(».) 

P  Insdranok. — Proof  of  LoM. — Waiver. — An  ad joster  who  has  beensent 
by  an  inanranoe  compajij  for  the  ezpreM  purpose  of  adjusting  a 
losa,  has  anthority  to  waive  a  provision  of  the  policy  conoerning 
proofs  of  Ices.  p.  S95. 
Same. — Proof  of  Loi*. — Waiver. — Pleading, — Verdict. — A  complaint  in 
an  action  on  an  inanranoe  policy  disclosed  that  proofs  of  loM 
were  not  made  within  sixty  daja  aa  reqiured  by  the  polioj,  bnt 
alleged  tliat  when  the  Are  occoired  plaintiff  gave  notice  thereof 
to  defeadont's  agents  who  had  issued  the  policy  and  defendant 
sent  its  adjuster  to  adjust  the  loss ;  that  he  entarvd  into  negoti&- 
tioos  with  plaintiff's  agent  oonoeming  the  loss,  and  continued 
the  negotiations  until  after  the  time  within  which  by  the  terms 
of  the  policy  the  assured  was  required  to  famish  formal  proots  of 
loss ;  that  they  were  unable  to  agree  as  to  the  amount  of  the  low 
and  defendant  refused  and  still  refuses  to  p»y  the  same,  but  did  not 
base  its  refusal  on  the  failure  of  plaintiff  to  furnish  proofs  of  loss. 
Held,  that  if  the  complaint  does  allege  facta  from  which  a  waiver 
obh  be  declared  as  a  matter  of  law,  the  plaintiff  was  entitled 
thereunder  to  take  the  verdict  of  the  jury  upon  the  mixed  qnes- 
tion  of  law  and  tact  as  to  whether  there  was  a  waiver  of  prootk 
of  loss.    pp.  S94,  S9S, 
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JxBXm^xtm.— Proof  of  Loai.— Waiver. — The  refosal  of  an  insnnuioe 
oompanj  to  pa;  a  loaa  because  the  claim  is  excessive  may  be  a 
WsiTeff  of  the  fomishiiig  of  proofs  of  lose  ae  much  as  where  the 
lefnsal  la  pnt  on  any  other  grounds,    pp.  400-4OS. 

Sua. — Proof  of  Lott. — Waixer. — Eaidenee. — An  insQianoe  comp&n; 
acting  on  an.  oral  notice  tent  its  adjuster  to  adjust  a  loss.  He 
entered  int«  negotiations  of  settlement  with  the  agent  of  insured 
and  there  iras  bat  little  difference  between  them  over  the  items 
discussed.  A  few  days  later  the  ocnnpai^  sent  proofs  of  Iosb  to 
its  local  agent  bat  the  agent  of  innred  refused  to  execute  the 
papers  beoaase  he  bad  not  bad  a  wall  examined  which  was 
iDjnied  by  the  flie  and  which  the  board  of  works  had  ordered 
torn  down.  The  adjnster  thereafter  retamed  and  went  before 
the  board  of  woAs  with  a  son  of  insured  and  attempted  to  have 
the  enforcement  of  the  order  delayed,  and  refused  to  pay  for 
damage  to  the  wall,  but  said  nothing  about  the  omission  to  far- 
nisb  proofs  of  loss.  Held,  that  the  evidence  was  safflcient  to  show 
a  waiver  of  proofs  of  loss.    pp.  40S,  404. 

Sua. — Oamenhip  of  Property.— A.  jadgment  for  plaintiff  in  an.BCtion 
on  an  insurance  policy  will  not  be  reversed  becanse  of  the  failure 
of  the  court  to  instruct  the  jary  that  it  was  necessary  for  pUin- 
CiS  to  prove  that  she  was  the  owner  of  the  property  at  the  time 
of  the  fire,  where  the  evidenoe  showed  without  dispute  that 
plaintiff  was  the  owner  at  each  time.    p.  4O6. 

Aipea^i.  AND  Error. —  Hannieit  Error. — IrutmctioTu. — Jruurnnce. — 
Under  ^0  Bams  1901,  that  a  jadgmeat  shall  not  be  reversed, 
"where  it  shall  appear  to  the  court  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the  oonrt  below,"  the 
Supreme  Court  will  not  reverse  a  judgment  against  an  insnraDoe 
company  because  of  an  instruction  without  the  issues  an  Uie 
question  of  waiver  of  proofs  of  lose,  where  under  the  evidence  no 
other  conclusion  could  have  been  reached  on  the  question  of 
waiver  than  that  reached  by  the  iu»y.    pp.  405,  406. 

From  the  Superior  Court  of  Vanderburgh  County ;  J. 
H.  Foster,  Judge. 

Action  by  Caroline  C.  Pitcher  against  the  Germania  Fire 
InHorance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Transferred  from  Appellate  Court, 
under  gl387u  Bums  1901.    Affirmed. 

S.  N.  Chambers,  S.  0.  Pickens,  C.   W.  Moores,  A.  GU- 
ekrist  and  C.  A.  De  Bruler,  for  appellant. 
G.  A.  Cunningham,  for  appellee. 


394         SUPBEME  COURT  OF  IKBIANA, 

Qennaoia  Fin  loa.  Co.  v.  Pitcher. 

G1L.1.ETT,  J. — Thia  action  is  based  <hi  a  fire  insurance 
policy  executed  \>j  appellant  to  appellee.  There  was  a  judg- 
ment below  in  favor  of  appellee.  Appellant  assigns  as  error 
the  OTermling  of  its  separatd  demurrer  to  the  second  and 
third  paragraphs  of  complaint,  and  the  overruling  of  its 
motion  for  a  new  triaL 

The  second  and  ^ird  paragraf^  of  complaint  disclose 
the  fact  that  proofs  of  loes  were  not  made  within  sixty  days 
after  the  fire,  as  required  by  the  policy,  but,  in  lieu  thereof, 
the  appellee  seeks  in  said  paragraphs  to  charge  a  waiver  of 
such  requirement.  Appellant's  counsel  contend  that  said 
pleadings  are  in  this  respect  insufBcient,  In  the  second 
paragraph  of  ecwaplaint  it  is  alleged  that  when  the  fire  oc- 
curred the  appellee  gave  oral  notice  thereof  to  appellant's 
local'agents  who  had  issued  said  policy;  that  said  agents 
gave  notice  to  appellant;  that  the  latter  sent  its  adjuster  to 
adjust  the  loss  on  appellee's  said  building;  that  said  ad- 
juster and  an  agent  of  appellee  examined  said  building  with 
a  view  to  the  adjustment  of  said  loss ;  that  said  adjuster  and 
the  appellee's  said  agent  entered  into  negotiations  concern- 
ing said  loss,  and  continued  said  negotiations  from  time  to 
time  until  after  the  time  within  which,  by  the  terms  of  said 
policy,  the  appellee  was  required  to  furnish  formal  proofs 
of  loss ;  that  appellee  and  appellant  were  unable  to  agree  as 
to  the  amount  of  said  loss ;  that  the  same  has  never  been 
adjusted  or  settled;  that  the  appellant  refused  and  still 
refuses  to  pay  the  same,  but  that  the  appellant  did  not  base 
its  said  refusal  on  the  failure  of  appellee  to  furnish  proofs 
of  loss,  but  on  other  grounds  alt(^ther.  By  way  of  showing 
the  theory  of  the  pleader,  there  is  added  to  the  averments 
upon  this  subject  the  averment  or  statement,  "that  by  its 
said  conduct  the  defendant  waived  notice  in  writing  frcm 
the  plaintiff  and  the  formal  proofs  of  loss  required  by  the 
terms  of  said  policy."  The  third  paragraph  of  complaint 
contains  the  same  allegations  in  substance,  except  that  it 
does  not  allege  that  the  negotiations  continued  until  after 
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the  time  for  furnishing  formal  proofa  of  loaa  expired,  and 
it  states  explicitly  that  appellant  made  no  objection  to  ap- 
pellee's claim  because  of  ber  failure  to  fumiah  proofs  of 
loea. 

An  adjuster  who  had  been  sent  for  the  express  purpose 
of  adjusting  a  loss  has  authority  to  waive  a  provision  of  the 
policy  eonceming  proofs  of  loss.  Aetna  Ins.  Co.  v.  Shryer, 
85  Ind.  362 ;  Indiana  Ina.  Co.  v.  Capehart,  108  Ind.  270 ; 
MeCollum  v.  Liverpool,  etc.,  Ins.  Co.,  fi7  Mo.  App.  66,  and 
cases  there  cited. 

It  must  be  confessed  that  the  second  paragrai^  of  com- 
plaint is  wanting  in  the  allegation  of  facts  sufficient  to  con- 
stitute a  technical  estoppel,  although  the  paragra^^  goes 
some  length  in  that  direction.  We  think,  however,  that  it 
can  be  affirmed  from  the  facts  alleged  that  if  there  has  not 
been  a  waiver  that  can  be  declared  as  a  matter  of  law,  the 
appellee  was  at  least  entitled  to  take  the  verdict  of  a  jury 
upon  the  mixed  question  of  law  and  fact  as  to  whether  there 
was  a  waiver. 

In  Insurance  Co.  v.  Norton.  96  TT.  8.  284,  24  L.  Ed.  689, 
where  the  fact  was  that  an  agreement  has  been  made  by  an 
insurance  company  to  extend  the  time  of  payment  of  a 
premium  note,  it  was  said  by  the  Supreme  Court  of  the 
United  States:  "Forfeitures  are  not  favored  in  the  law. 
They  are  often  the  means  of  great  oppr^sion  and  injustice. 
And,  where  adequate  compensation  can  be  made,  the  law 
in  many  cases,  and  equity  in  all  cases,  discharges  the  for- 
feiture, upon  Buck  compensation  being  made.  It  is  true, 
we  held  in  Siatham'a  Case,  93  U.  S.  24,  that,  in  life  insur- 
ance, time  of  payment  is  material,  and  can  not  be  extended 
1^  the  courts  against  the  assent  of  the  company.  But  where 
such  assent  is  given,  the  courts  should  be  liberal  in  constru- 
ing the  transaction  in  favor  of  avoiding  a  forfeiture.  The 
case  of  leases  is  not  without  anal<^  to  the  present.  It  is 
familiar  law,  that,  'ndien  a  lease  has  become  forfeited,  any 
act  of  the  landlord  indicating  a  recognititm  of  its  oontinii- 
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ance,  such  as  dietrainiDg  for  rent,  or  accepting  rent  which' 
accrued  after  the  forfeiture,  is  deemed  a  waiver  of  the  con- 
dition. *  *  *  In  Ward  v.  Day,  4  Beat  &  Sm.  335, 
after  a  forfeiture  of  a  license  to  gather  minerals  off  of  a 
manor  had  been  incurred,  the  landlord  entered  into  negotia- 
tions with  the  licensee  and  his  son,  to  grant  to  the  latter  a 
renewal  of  the  license  when  it  should  expire;  and  terms 
were  agreed  on,  which  the  landlord  afterwards  refused  to 
carry  out.  It  was  held  that  by  entering  into  those  nego^- 
tions,  he  waived  the  forfeiture  of  the  original  license;  The 
negotiations  assumed  that  the  original  license  was  to  con- 
tinue to  its  termination.  The  exaction  of  the  forfeiture 
was  in  the  landlord's  election ;  and  he  evinced  his  election 
not  to  enforce  it  by  entering  into  the  n^tiations.  Justice 
Blackburn  says:  'Most  of  the  casea  in  whidi  the  doctrine 
of  election  has  been  discussed  have  been  cases  of  landlord 
and  tenant  under  a  regular  lease,  in  which  has  been  reserved 
a  right  of  reentry  for  a  forfeiture;  that  is,  an  option  to 
determine  the  lease  for  a  forfeiture ;  but  this  doctrine  is  not, 
as  Mr.  Russell  seems  to  think,  confined  to  such  cases.  So 
far  from  that  being  so,  the  doctrine  ia  but  a  branch  of  Oie 
general  law,  that,  where  a  man  has  an  election  or  option 
to  enter  into  an  estate  vested  in  another,  or  to  deprive 
another  of  some  existing  right,  before  he  acts  he  must  elect, 
once  for  all,  whether  he  will  do  the  act  or  not.  He  is  al- 
lowed time  to  make  up  his  mind;  but  when  once  he  haa 
determined  that  be  will  not  consider  the  estate  or  lease, 
whichever  it  may  be,  void,  he  haa  not  any  further  option  to 
change  his  mind.'  And  then  the  learned  judge  cites  author- 
ities, going  hack  to  the  Year  Books,  to  show  that  a  determi- 
nation of  a  man's  election  in  such  cases  may  be  made  by 
express  words,  or  by  act ;  and  that  if,  by  word  or  by  act, 
he  determines  that  the  lease  shall  continue  in  existence,  and 
communicates  that  determination  to  the  other  party,  he  haa 
elected  that  the  other  shall  go  on  as  tenant.  These  cases 
show  the  readiness  with  which  courts  seize  hold  of  any  tur- 
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eumstanccs  th&t  indicate  an  election  or  intent  to  waive  a 
forfeiture.  We  think  that  the  present  case  is  within  the 
reason  of  these  authorities ;  and  that  the  objection,  that  the 
note  was  already  past  due  when  the  agreement  to  extend  it 
was  Inade,  is  not  sufficient  to  prevent  said  agre^ent  from 
operating  as  a  waiver  of  the  forfeiture." 

In  the  opinion  of  the  court  in  Queen  Ins.  Co.  v.  Young, 
86  Ala.  424,  5  South.  116,  11  Am.  St.  51,  we  find  the  fol- 
lowing language:  "Conditions  in  a  policy  of  insurance, 
limiting  or  avoiding  liability,  are  strictly  construed  against 
the  insurer,  and  liberally  in  favor  of  the  assured.  Though 
a  waiver  may  be  in  the  nature  of  an  estoppel,  and  main- 
tained on  similar  principles,  they  are  not  convertible  terms. 
The  courts,  not  favoring  forfeitures,  are  usually  inclined 
to  take  hold  of  any  circumstances  which  indicate  an  election 
to  waive  a  forfeiture,  A  waiver  may  be  created  by  acts, 
conduct,  or  declarations,  insufficient  to  create  a  technical 
estoppeL  If  the  company,  after  knowledge  of  the  breach, 
enters  into  negotiations  or  transactions  with  the  assured, 
which  recognize  and  treat  the  policy  as  still  in  force,  or 
induce  the  assured  to  incur  trouble  or  expense,  it  will  be 
regarded  as  having  waived  the  right  to  claim  the  forfeits 
ure." 

In  Kieman  v.  Dutchess,  etc.,  Co.,  150  N.  Y.  190,  44  N. 
E.  698,  it  was  said  by  the  New  York  court  of  appeals: 
"There  may  be  a  waiver  by  express  agreement  or  through 
estoppel,  but  neither  is  required  to  effect  that  result,  as 
words  or  acts  from  which  an  intention  to  waive  may  reason- 
ably be  inferred  are  sufficient,  at  least  when  acted  upon. 
Tilus  V.  Olenns  Falls  Ins.  Co.,  81  K  Y.  410,  419;  Roby 
V.  American  Central  Ins.  Co.,  120  N.  Y.  510;  Arwr 
strong  v.  Agricultural  Ins.  Co.,  130  N.  Y.  560.  The 
distinction  between  waiver  and  estoppel,  as  applied  to 
the  law  of  insurance,  is  not  in  all  respects  clearly 
defined.  An  express  waiver  is  in  the  nature  of  a 
new   contract,    modifying   to    some   extent   the   old    one, 
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It  does  not  require  a  new  conaideration  unless  it  is 
by  inducing  a  diange  of  position,  for  the  law  of  waiver 
seems  to  be  a  'technical  doctrine,  introduced  and  ap|4ied 
by  courts  for  the  purpose  of  defeating  forfeitures.'  People 
V.  Marihaltan  Co.,  9  Wend.  351,  381;  Insurance  Co.  v. 
Norton,  96  U.  S.  234.  An  estoppel  forbids  the  assertion 
of  the  truth  by  one  who  has  knowingly  induced  another  to 
believe  what  is  untrue  and  to  act  accordingly.  While  ex- 
press waiver  rests  upon  intention,  and  estoppel  upon  mis- 
leading conduct,  implied  waiver  may  rest  upon  either,  for 
it  exists  when  there  ia  an  intention  to  waive  unexpressed, 
but  clearly  to  be  inferred  from  circumstances,  or  when  there 
is  no  such  intention  in  fact,  but  the  conduct  of  the  insurer 
has  misled  the  insured  into  acting  on  a  reasonable  belief 
that  the  company  has  waived  some  provision  of  the  policy." 

Cases  in  this  State,  as  well  as  elsewhere,  justify  the  con- 
clusion ihat  there  are  some  acts  that  the  courts  will  treat  as 
a  waiver  per  se.  In  the  carefully  considered  caae  of  Aetna 
Ins.  Co.  V.  Skryer,  85  Ind.  362,  368,  where  insuffieitoit 
proofs  had  been  furnished  within  the  time,  it  was  said: 
"The  doctrine  that  an  insurance  company,  by  putting  its 
refusal  to  pay  the  loss  upon  a  definite  ground  different 
from  a  want  of  preliminary  proofs,  'or  of  defect  in  their 
form  or  substance,  waives  the  right  to  insist  upon  the  fail- 
ure to  make  such  proof  as  a  defense  to  an  actioit  on  the 
policy,'  is  in  harmony  with  the  elementary  principle  that  a 
party,  who  places  his  refusal  upon  one  ground,  can  not, 
after  action  brought,  change  it  to  another  and  different 
one.  Hanna  v.  Phelps,  7  Ind.  21;  Turner  v.  Parry,  27 
Ind.  163 ;  Bartlett  v.  Adams,  43  Ind.  447 ;  Blatr  v.  Eamil- 
ton,  48  Ind.  32 ;  Embden  v.  Augtisia,  12  Mass.  307 ;  Ger- 
riah  V.  Norria,  9  Cush.  167.  There  is  no  reason  why  this 
rule  should  not  apply  to  policies  of  insurance  as  well  as 
o&er  contracts." 

In  a  subsequent  case  it  was  said  by  this  court :  "Besides, 
mhise  it  appears  by  the  cotnplaint  that  an  adjustment  had 
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been  made  by  an  agent  dulj  empowered  for  that  purpose, 
and  that  the  company  had  afterwarda  notified  the  plamtifi 
that  the  loss  wonld  not  be  paid,  it  must  be  deemed  that  fur- 
ther notice  and  proof  have  been  waived.  After  an  iQBur- 
ance  company  haa  itself  taken  cognizance  of  a  loss,  and  pre- 
pared such  proofs  as  it  deems  essential  to  an  adjustment, 
the  insured  may  assume,  until  notified  to  the  contrary,  that 
\  additional  notice  and  proofs  are  not  required."    American 

\  Cont.  Ins.  Co.  v.  Sweetser,  116  Ind.  370.    In  a  still  later 

\  case  this  court  said :    "The  complaint  alleged  that  the  ap- 

\^  pellant  had  been  notified  by  the  appellee  of  the  loss,  and  the 

appellant  took  possession  of  the  policy  and  refused  to  adjust 
or  pay  the  loss,  and  notified  appellee  that  it  would  not  ad- 
jast  or  pay  the  same ;  imder  this  state  of  facta  the  appellee 
liad  the  ri^t  to  believe  that  proof  of  loss  was  unnecessary, 
Md  would  be  of  no  avail  and  it  was  a  waiver  upon  the  part 
of  the  appellant^  and  it  is  estopped  from  setting  up  such 
breach  of  the  policy."  Norwich,  etc.,  Ins.  Co.  v.  Oirton, 
J24r  Ind.  217. 

Xn   a  number  of  cases  the  Appellate  Court  of  this  State 

^ia    Izkeld  that  a  denial  of  liability  before  the  insured  is  in 

''sf  ^ijilt  in  furnishing  the  proofs  is  a  waiver.     Cimiinentdl 

^ij*-     <7o.  V.  Chew,  11  Ind.  App,  330,  54  Am.  St.  506 ;  Aetna 

4^_       Co.  Y.  SiTout,  16  Ind.  App.  160;  National,  etc.,  Ins. 

^»-     "^'.  WhUacre,  15  Ind.  App.  506;  Western  Assur.  Co.  v. 

^c:  CZ^^irty,  18  Ind.  App,  449 ;  Rome  Ins.  Co.  v.  Boyd,  19 

Iii«3--      App.  173;  Home  Ins.  Co.  v.  Sylvester,  25  Ind.  App. 

^*  ■  —        As  said  in  National,  etc.,  Ihs.  Co.  v.  Whiiaere,  supra: 

^-'^^y  proceeded  to  'investigate'  the  loss,  and  denied  their 

"^^ility  upon  other  grounds.      There  was,    therefore,    a 

"^''^^er  of  the  reqairement  for  strict  proof." 

■*-*  'Would  he  diflScult  to  formulate  in  advance  rules  by 
«ni<sjj^  it  could  in  every  instance  be  determined  whether 
^®  ^^o^Jnct  of  the  insurer  amounts  to  a  waiver  per  se,  or 
'  ****1  J  evidence  of  a  waiver  that  should  be  submitted  to  a 
J^'y     <»  ascertain  whether  it  will  draw  the  inference  of  an 
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intent  to  waive.  In  cases  that  rest  on  an  election  made  after 
the  policy  ceases  to  be  operative,  if  the  act  of  election  is  un- 
equivocal, the  only  question  to  be  determined  by  the  jury 
is  the  existence  of  the  facts  by  which  it  ia  manifested.  In 
cases  that  rest  not  on  the  intent  of  the  insurer  but  upon 
conduct  during  the  time  that  proofs  of  loss  may  be  made, 
we  think  tha(  as  applied  to  acts  that  by  necessary  implica- 
tion give  the  assured  to  understand  that  proofs  of  loss  need 
not  be  furnished,  it  may  be  affirmed,  without  more,  that 
such  acts  are  a  waiver,  per  se,  of  the  right  to  such  proofs. 
If,  before  the  time  for  furnishing  proofs  of  loss  has  ex- 
pired, an  insurance  company  denies  liability  upon  ijie 
policy,  the  assured  can  only  infer  that  it  would  be  a  useless 
act  to  submit  proofs  of  loaa,  and  therefore  the  company  will 
not  be  permitted  afterwards  to  object  that  such  proofs  were 
not  furnished.  If,  during  such  time,  the  company  puts 
its  refusal  to  settle  on  other  grounds,  and  not  on  the  ground 
that  proofs  of  loss  have  not  been  furnished,  it  ought  not, 
as  pointed  out  in  AetTia  Ins.  Co.  v.  Shryer,  supra,  to  be  per- 
mitted to  shift  its  ground  in  court  to  the  extent  of  insisting 
upon  a  condition  in  its  policy  in  the  nature  of  a  forfeiture 
that  it  is  too  late  to  comply  with.  We  see  no  reascm  why 
such  cases  should  not  be  put  on  the  ground  of  election. 
The  company,  instead  of  awaiting  proofs  as  a  basis  for  in- 
vestigation, voluntarily  assumes  a  position  that,  if  main- 
tained, would  render  it  useless  to  furnish  proofs;  and,  as 
the  condition  is  in  the  nature  of  a  forfeiture,  that  the 
courts  are  disposed  to  relieve  from  if  there  is  any  basis  for 
so  doing,  it  seems  but  reasonable  to  prevent  theicompany 
from  taking  an  inconsistent  position  with  reference  to  the 
clause  thereafter.  But,  whatever  is  the  philosophy  of  the 
nile,  we  think,  in  view  of  the  authorities  we  have  cited,  that 
such  conduct,  during  the  time  that  the  proofs  might  have 
been  made,  is  a  waiver  per  se.  In  the  Shryer  case,  to  which 
we  have  referred,  it  was  said  on  page  367 :  "Another  reason 
for  holding  that  the  appellant  waived  the  preliminary  proof 
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of  loss  is  that  payment  was  withheld  upon  other  and  differ^ 
ent  groimde.  The  objections  were,  as  we  have  seen,  not  that 
proof  had  not  been  made,  but  that  there  were  otiier  grounds 
which  vitiated  the  insurance.  The  writer  from  whom  we 
have  quoted  says :  'Thus,  where  the  insurers  refuse  to  pay 
on  special  grounds,  as  that  the  contract  was  never  com- 
pleted, or  that  the  insured  had  no  interest,  or  on  any  other 
grounds  having  no  reference  to  the  sufficiency  or  insufB- 
eiency  of  the  preliminary  proof,  it  is  a  waiver  of  their  right 
to  object  to  any  deficiency  in  this  particular.'  At  another 
place  this  author  says :  'So  if  the  insurers  decline  to  pay 
without  giving  any  reason  upon  which  to  rest  their  refusal, 
such  a  refusal,  by  necessary  implication,  gives  the  assured 
to  understand  that  the  production  of  preliminary  proof  will 
be  useless, — ^n  idle  ceremony,  which  the  law  will  not  re- 
quire him  to  perform.  So,  if  the  refusal  to  pay  is  upon  the 
ground  that  the  property  lost  was  not  included  in  the  risk, 
or  that  the  assured  has  forfeited  his  right  to  recover  by 
fraud.'  May,  Insurance,  §§468,  469.  Many  cases  are 
cited  in  support  of  the  text,  to  which  may  be  added,  Little 
V.  Phoenix  Ins.  Co.,  123  Maas.  380;  Graves  v.  Washinglon, 
etc.,  Ins.  Co.,  12  Allen  391 ;  Pennsylvania,  etc.,  Ins.  Co.  v. 
Kittle,  39  MicL  51 ;  Farmers,  etc.,  Ins.  Co.  v.  Taylor,  78 
Pa.  St  342 ;  Farmers,  etc.,  Ins.  Co.  v.  Mecke%  12  Reporter, 
814 ;  Farmers,  etc.,  Ins.  Co.  v.  Moyer,  97  Pa.  St.  441." 

Under  the  facts  pleaded  in  the  second  paragraj^  of  com- 
plaint relative  to  the  negotiations  continuing  until  after  the 
time  for  furnishing  proofs  of  loss  had  expired,  it  may  be 
that  it  can  not  be  affirmed  that  there  was  an  election,  be- 
cause it  is  not  alleged  that  the  adjuster  had  knowledge  that 
the  proofs  of  loss  had  not  been  furnished,  and  it  is  also  to  be 
noted  that  it  is  not  alleged  that  appellee's  agent  was  an 
agent  for  the  purpose  of  settling  the  loss,  or  that  she 
affirmed  his  acts.  We  are  inclined  to  think  that,  if  the  para- 
graph is  sufficient,  it  must  be  because  of  the  allegations 
Vol.  160—26 
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that  are  subsequent  to  those  poioted  out  The  great  trouble 
about  the  pleading  is  that,  after  allying  the  negotiations 
betweoi  the  adjuster  and  the  plaintiff's  a^nt,  the  para- 
grafdi  proceeds  to  all^e,  without  laying  any  time,  that  the 
"plaintifi"  and  "defendant"  were  unable  to  agree  as  to  the 
amount  of  the  loss ;  that  the  loss  has  never  been  adjusted  or 
settled ;  that  the  "defendant"  refused  to  paj  the  same;  that 
it  did  not  base  its  refusal  on  the  failure  to  furnish' proof s 
of  loss,  but  on  other  grounds  altogether.  We  have  con- 
cluded that  the  paragraph  is  Bufficient  If,  during  the  sixty 
days  after  the  fire,  there  was  a  refusal  to  pay  on  other 
grounds,  and  not  on  the  ground  ihat  proofs  of  loss  had  not 
beMi  furnished,  we  think,  as  we  have  said,  that  there  was  a 
waiver  per  ae;  while,  if  such  portion  of  said  paragraph  be 
construed  as  referring  to  a  time  after  a  forfeiture  had  been 
incurred,  then  we  r^;ard  such  refusal  upon  other  grounds, 
coupled  with  silence  as  to  the  fact  that  proofs  had  not  been 
furnished,  when  taken  in  connection  with  the  protracted 
negotiations,  as  conduct  tending  to  evince  the  election  of  the 
ocnnpany  not  to  enforce  the  forfeiture ;  thus  making  it 
proper,  as  the  acts,  so  far  as  th^  can  be  said  to  be  an  evi- 
dence of  mere  intent,  were  equivocal  in  their  character,  to 
submit  the  question  as  a  mixed  one  of  law  and  fact,  as  to 
whether  ther^  was  an  intent  to  waive  the  particular  ground 
of  defense.  As  to  what  was  the  particular  theory  of  the 
complaint  we  will  discuss  hereafter.  We  regard  the  third 
paragraph  of  complaint  as  more  clearly  sufficieoit  than  the 
second. 

It  is  contended  by  appellant's  counsel  that  these  para- 
graphs should  be  held  bad  on  the  ground  that  the  averment 
that  the  parties  were  unable  to  agree  upon  the  amount  of 
loss  or  damage  controls  the  averments  that  d^endant  made 
no  objection  to  plaintiff's  claim  on  account  of  her  failure 
to  furnish  proofs  of  loss,  but  baaed  its  refusal  to  pay  the 
claim  on  other  grounds.  We  do  not  ^ink  aa  A  refusal 
to  pay  because  the  claim  of  loss  is  excessive  may  be  a 
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waiver  of  the  fumiBbing  of  proofs  of  loss,  as  iDMch  as  where 
the  E-efusal  is  pnt  on  an;  other  ground.  If  t^e  assured 
regsr-ils  his  damage  as  amounting  to  a  certain  sum,  and 
vill  sot  take  less,  while  the  company  refuses  to  give  that 
earn,  it  but  remains  to  submit  the  contention  to  the  courts. 
The  Tequirement  of  the  contract  liat  proofs  of  loss  be 
fnmished  is  to  enable  the  company,  without  suit,  to  comply 
with  its  contract  to  indemnify  Ihe  assured  against  damage 
not  e:xceeding  the  amount  of  the  insurance ;  hut  if  it  gives 
notioe  that  it  will  not  make  the  adjustment  the  assured 
claicns  it  should,  then  it  is  an  idle  act  to  furnish  it  with 
proofs  of  loss  that  it  is  known  that  it  will  not  make  use  of. 
for  the  purpose  of  adjustment. 

W"e  quote  the  following  from  the  language  of  the  court  in 
Aetna  Ins.  Co.  v.  Simmons,  49  Neb.  811,  69  N.  W.  125: 
^Tiie  evidence  tends  to  show  that  the  fire  occurred  on  the 
Sth  <lay  of  November,  1892 ;  that  the  insured  at  once  gave 
notice  of  this  to  the  insurance  company,  and  that  within 
8  f©-w  days  thereafter  the  adjuster  of  the  company  came  to 
™e  farm  of  the  assured,  examined  and  inquired  into  the 
msy  the  cause  of  the  fire,  etc ;  that  the  assured  stated  to 
"'^  adjuster  the  particulars  of  the  fire,  submitted  to  him  a 
^'^tten  memorandum  of  the  items  of  property  destroyed, 
"iwJ  their  valuft  Some  conversatitms  and  negotiations  took 
plae©  between  the  adjuster  and  the  assured,  which  resulted 
'"  the  adjuster  finally  offering  the  assured  $900  in  full 
•Atlement  of  the  loss.  This  offer  was  declined  by  the  as- 
"'^'^■'O^i,  whereupon  the  adjuster  departed.  We  think  the  cou- 
■""ct  of  the  adjuster  justified  the  conclusion  of  the  juiy 
"^^t  tJie  insurance  company  had  refused  to  pay  the  loss." 

THe  evidence  clearly  supports  the  verdict.  The  poli<7 
^*®  Upon  a  brick  building  known  as  No.  808  Upper  Water 
"f^Oot,  in  the  city  of  Evansville.  About  the  middle  of  Sep- 
r*^^i«r,  1899,  while  said  policy  was  in  force,  an  attached 
^*l<^ing,  known  as  No.  310  Upper  Water  street,  was  do- 
'^yed  by  fire.  Said  fire  caused  a  slight  damage  to  tie  ceil- 
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ing8,  wall-paper,  and  floors  of  said  former  building,  and 
later,  in  December,  1899,  the  intervening  wall  of  said 
buildings,  that  belonged,  however,  wholly  to  appellee,  and 
stood  entirely  upon  said  insured  premises,  fell,  carrying 
with  it  a  part  of  the  roof  of  her  building.  The  company 
acted  upon  an  oral  notice  of  the  fire,  and  about  a  week  after 
its  occurrence  sent  an  adjuster  to  adjust  the  loss.  He  met 
with  the  appellee's  rental  agent,  and  they  went  upon  the 
premises,  and  had  some  negotiation  about  the  loss.  This 
agent  testified  upon  the  trial  that  he  had  no  authority  to 
act  for  appellee  except  in  the  collection  of  rents.  There 
appears  to  have  been  littleof  difference  between  theadjuster 
and  the  said  rental  agent  over  the  items  that  were  discussed, 
which  did  not  include  the  wall.  The  matter  was  not  closed 
up  that  day.  A  few  days  later  the  company  sent  proofs 
of  loss  to  its  local  agent.  Appellee's  said  agent  refused  to 
execute  the  papers  because  he  had  not  had  the  wall  ex> 
amined.  About  this  time  the  board  of  public  works  served 
notice  on  said  agent  that  the  wall  was  unsafe  and  must  be 
torn  down.  The  adjuster  returned  to  the  city  about  the 
middle  of  the  next  month,  and  he  and  the  appellee's  son, 
who  was  authorized  to  represent  her,  went  before  the  board 
and  attempted  to  have  the  enforcement  of  the  order  delayed. 
It  is  not  disputed  that  the  adjuster  stoutly  contended  that 
the  wall  was  safe,  and  advised  appellee's  son  to  let  the  city 
tear  down  the  wall  at  its  periL  The  son  testified  that  the 
adjuster  then  proposed  "to  let  the  matter  rest  for  a  while." 
There  appears  to  have  been  no  further  conversation  about 
the  proofs  of  loss  after  the  matter  of  the  wall  being  unsafe 
came  up.  The  adjuster  testified  that  he  told  appellee's 
son,  on  the  occasion  of  said  adjuster's  second  visit,  that  the 
loss  had  been  adjusted  on  the  basis  of  $16 ;  that  he  was  not 
willing  to  pay  any  more ;  that  he  considered  the  loss  settled ; 
and  he  admitted  that  he  did  not  say  anything  about  the 
omission  to  furnish  proofs  of  loss. 
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It  is  claimed  that  there  was  error  in  the  giving  of  the 
first  instruction,  because  it  did  not  advise  the  jury  that  it 
was  neceasary  for  appellee  to  prove  that  she  was  the  owner 
of  the  property  at  the  time  of  the  fire.  There  was  no  dis- 
pute upon  this  subject  It  appears  tliat  the  appellee  had 
had  the  possession  of  the  property  from  the  time  the  policy 
issued  until  after  the  time  of  the  fire ;  witness^  referred  to 
it  as  her  property,  and  a  warranty  deed  to  appellee,  dated 
May  19,  1890,  covering,  as  w©  may  presume,  the  property 
in  question,  although  we  can  not  identify  it  as  tte  property 
known  as  No.  308  Upper  Water  street,  was  put  in  evidence 
without  objection.    We  refuse  to  reverse  on  this  ground. 

There  is  no  more  of  merit  in  the  objection  that  the  court 
did  not  instruct  the  jury  that  under  the  first  paragraph  of 
the  complaint  the  appellee  must  show  that  proofs  of  loss 
were  made  within  sixty  days  after  the  fire.  The  instruction 
did  not  purport  to  relate  to  any  particular  paragraph.  It 
undertook,  in  general  terms,  to  state  to  the  jury  what  ap- 
pellee must  prove  in  order  to  recover;  and  when  the  ele- 
ment of  proofs  of  Ices  was  reached  the  court  instructed  the 
jury  that  the  appellee  must  prove  that  appellant  bad 
waived  such  provision  of  the  policy.  Subsequent  instruc- 
tions dealt  fully  with  the  subject  of  waiver. 

Instruction  number  three  is,  in  the  abstract,  a  correct 
statement  of  the  law  of  waiver,  and  it  is  in  accord  with  the 
evidence,  hut  it  is  objectionable  because  it  instructed  the 
jury  as  to  the  consequence  if  the  jury  should  find,  in  con- 
nection with  other  matters  of  hypothesis,  that  the  appellant 
admitted  its  liability  during  the  course  of  the  negotiations. 
We  think  that  the  court  instructed  without  the  issues  in  the 
particular  mentioned.  This  would  ordinarily  lead  to  a  re- 
versal, but  as  an  examination  of  the  evidence,  both  of  ap- 
pellant and  appellee,  makes  it  plain  that  the  jury  could  not 
have  reached  any  other  just  conclusion  upon  the  subject  of 
waiver  than  the  conclusion  that  it  did  reach,  we  deem  it  our 
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duty  to  foUow  the  mandate  of  the  statute,  whicb  fwovides 
that  the  judgment  ehall  not  he  reversed  "wheie  it  shall  ap- 
pear to  the  court  that  the  merits  of  the  cauae  have  hewi 
fairly  tried  and  determined  in  the  court  helow."  |6Y0 
Bums  1901;  StocJcwellv.  Brant,  Qllnd.  ili;  8t<ae,erreL, 
T.  Ruhlman,  111  Ind.  17;  Woods  v.  Board,  ate..  128  Ind. 
289 ;  Mode  v.  Beasley,  143  Ind.  306 ;  Stanley  v.  Dwm.  143 
Ind.  495.  The  other  instructionB  complained  of  relate  to 
the  subject  of  waiver.  With  the  exception  of  the  fifth,  ihey 
contain  correct  instructions  as  to  the  law.  The  fiMi  is  in- 
definite as  to  the  time  of  the  refusal  to  pay  oa.  other 
grounds.  If  it  wss  after  the  time  for  fumiebii^  proo& 
had  expired,  we  think  that  it  would  only  he  evidence  tend- 
ing to  show  an  election,  and  not  a  waiver  per  te,  a»  the 
court  charged ;  hut,  as  the  appellant's  own  evidence  showed 
what  amounted  to  a  refusal  to  settle  within  the  time  that  the 
proofs  might  have  been  furnished,  the  instruction,  especial- 
ly when  taken  in  connection  with  the  instructions  genomlly, 
oould  not  have  misled  the  jury. 

It  is  a  matter  of  grave  difficulty  to  determine  the  theory 
of  the  second  and  third  paragraphs  of  complaiot  as  to  when 
the  waiver  occurred,  although,  as  we  have  shovm,  a  cause  of 
action  was  stated  in  either  event.  But,  having  examined 
the  appellee's  evidence,  as  well  as  that  of  appellant,  and 
finding  that  the  evidence  as  to  waiver  was  directed  to  the 
qiiestion  as  to  a  waiver  by  conduct  during  the  sixty  days, 
and  that  the  appellant's  own  evidence  made  out  a  waiver 
within  that  time,  we  feel  justified  in  holding  that  the  tiieory 
upon  which  the  case  was  tried  was  that  there  was  a  refusal 
to  pay  before  the  time  for  furnishing  proofs  of  loss  had  as- 
pired, and  to  that  theory  the  parties  will  therefore  be  held 
on  appeal. 

We  find  no  prejudicial  error.    The  judgment  is  idSmied. 
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On  Petitioit  fob  BEHSuuira. 

Pbb  Cubiam. — Appell&nt  has  filed  a  petition  for  a  re- 
hearing in  thi8  casa  In  the  brief  of  counsel  in  support  of 
the  motion  there  seems  to  be  no  serious  contention  that  the 
result  was  wrong,  but  exception  is  taken  to  the  following 
sentence  in  the  opinion :  "If  the  assured  r^ards  his  dam- 
age aa  amounting  to  a  certain  sum,  and  will  not  take  less, 
while  the  company  refuses  to  give  that  sum,  it  but  remaina 
to  avbtnit  the  contention  to  the  courts."  The  opinion  had 
to  do  with  a  ease  where  it  prima  facie  appeared  that  the 
omnpiiny  had  thrown  the  assured  off  her  guard  until  it  was 
too  late  to  comply  with  the  oondititm.  The  court  did  not 
have  before  it  a  case  of  a  mere  division  of  opinion  between 
the  parties  that  resulted  in  a  refusal  of  the  company  to  pay 
tiie  amooBt  demanded,  wheretherewasafterward8,andwith- 
in  the  sixty  days,  negotiation  that  put  the  affair  so  far  upon 
its  original  footing  that  the  oourtB  would  hold  that  the  filing 
of  proofs  of  loss  afterward  could  be  jnstly  required,  as  an 
act  that  H  could  be  said  that  the  company,  in  view  of  the 
contract  and  its  subsequent  conduct,  had  a  right  to  expect. 

As  to  the  element  of  the  ri^t  to  demand  an  arbitration 
of  the  damages,  it  is  sufficient  to  say  thai  no  such  demand 
was  made  by  the  appellant. 

The  petition  for  a  rehearing  is  overruled. 


Becker  v.  Becker. 

[No.  SO,0tK.    Filed  Aprils,  190S.) 


^tf  Plamiiff. — Wilnatm, — Qualificathn. — A  divorce 
itane  will  be  rervowd  on  a^qteal  where  there  waa  no  evidence 
OmI  Am  iiHiiiiwiw  h  to  the  MsideDoe  of  plaintiff  were  resident 
bediolderi  and  homeholdera  of  the  State  aa  required  by  ^1018 
BnMlfOl. 

FraoL  Folaaki  Circuit  Court ;  G.  W.  Breeman,  Judge. 
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Suit  for  divorce  by  Elizabeth  Becker  against  Charles 
Becker.  From  a  decree  for  plaintifi*  defendant  appeals. 
Transferred  from  Appellate  Court,  under  §1337u  Bums 
1901.    Reversed. 

WUliam  Spongier  and  J.  M.  Spangler,  for  appellant. 

Monks,  J. — Appellee  sued  for  and  obtained  a  decree  of 
divorce  and  judgment  for  alimony. 

It  is  inaisted  by  appellant  that  proof  of  appellee's  resi- 
dence In  (be  county  and  State  was  not  made  by  two  wit- 
nesses, who  were  "resident  freeholders  and  householders  of 
the  SUte,"  as  required  by  §1043  Bums  1901,  §1031  R  S. 
1881  and  Homer  1901.  We  find,  on  examination  of  the 
evidence,  that  it  was  not  shown  that  said  witnesses  possessed 
the  qualifications  required  by  said  section.  It  follows  that 
there  was  no  evidence  to  sustain  the  allegations  of  the  com- 
plaint in  regard  to  appellee's  residence,  as  required  by,  said 
section  of  the  statute,  and  that  the  trial  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial 

The  judgment  is  therefore  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trial. 


Day  v.  Nottingham  et  al. 

(No.  19,493.    FUed  April  9,  1903.  ] 

TttVOBOE.— Setting  Aiide  Decree  After  Plaintiff'i  Death.— Tb»  provision 
of  ^1042  Burns  1901,  that  "PartieB  against  whom  a  jndgment  of 
divorce  shall  hereafter  be  rendered,  without  other  notioo  than 

■•  pnblicatioa  in  a  newspaper,  ma][,  at  any  time  within  two  years 
after  the  rendition  of  sooh  judgment,  have  the  same  opensd,  awl 
be  allowed  to  defend  as  well  on  the  granting  of  the  divorce 
as  in  relation  to  the  allowance  of  alimony  and  the  disposi- 
tion of  property, ' '  has  no  application  where  the  party  obtaining 
the  divorce  upon  a  citation  to  the  defendant  by  pnblication  is 
dead  at  the  time  the  application  to  open  the  Judgment  is  made, 
and  where  no  question  of  alimony  or  property  rights  were  in- 
volved in  the  divorce  i^oceeding.    pp.  4I6-417. 

Same. — Nonrefident  Defendant. — Affidttrit. — PiMieation. — Junadtetunt.— 
In  a  suit  tea  divorce  against  a  nonresident,  an  affidavit  by  the 
plaintiff  instead  of  by  a  disinterested  petsMi,  as  piovidefl  by 
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flOlS  Bnnu)  1901,  will  not  render  a  decree  for  plaintiff  void  for 
want  of  jomdiotion.  p.  418. 
DlVOBOB.— iVotice  by  Publicatjon.—  Vacation  of  Deeree.—Fravd.—A  decree 
for  diroToe  against  a  nonresident  defendant  will  not  be  set  aside 
for  fraud  on  the  part  of  the  plaintiff  in  making  afSdarit  that  the 
place  of  defendf^t'e  residence  was  unknown  to  her,  where  it  ap- 
pears that  the  defsnlant  was.  in  fact  a  nonreeident,  and  that  the 
notice  by  publication  was  made  aooording  to  law.    pp.  418-4S3. 

From  Superior  Court  of  Tippecanoe  County ;  J.  M. 
Babb,  Special  Judge. 

Suit  by  Thomas  Day  against  Thomas  C.  Nottingham 
tudThomaa  C.  Nottingham,  administrator  of  the  estate 
of  Julia  Nottingham,  deceased,  and  another,  to  set  aside  a 
decree  for  divorce.  From  a  decree  for  defendants, 
plaintifi'  appeals.  Transferred  from  Appellate  Court, 
under  §1337u  Burns  1901.    Affirmed. 

A.  L.  KumUr  and  T.  F.  Gaylord,  for  appellant. 

J.  M.  LaRue  and  S.  P.  Baird,  for  appellees. 

JosDAN,  J. — On  January  28,  1899,  this  proceeding  was 
instituted  by  appellant  Thomas  Day  to  have  a  decree  of 
divorce  granted  to  his  wife,  Julia  Day,  set  aside  and 
vacated.  Under  his  complaint  he  sought  to  have  the  case 
as  originally  entitled,  Julia  Day  v.  Thomas  Day,  redock- 
eted  in»the  lower  court,  and  one  Thomas  C.  Nottingham, 
in  hia  own  proper  person,  together  with  Thomas  C.  Notting- 
ham and  Mortimer  Levering,  administrators  of  the  estate  of 
Julia  Nottingham,  formerly  Julia  Day,  made  parties  to 
his  said  action. 

Tlie  complaint  is  in  four  paragraj^s.  The  first  and  sec- 
ond are  based  on  §6  of  our  divorce  statute,  enacted  in  1873, 
being  §1012  Bums  1901.  The  first  paragraph  is  as  fol- 
lows: "Tour  petitioner,  Thomas  Day,  respectfully  shows 
to  the  court  that  he  is  the  defendant  in  the  above  entitled 
cause,  and  that  on  the  2d  day  of  March,  18S4,  he  and 
Julia  Day,  the  plaintiff  in  the  above  entitled  cause,  were 
■  duly  married  at  the  city  of  Lafayette,  in  'said  county  and 
State;  that  afterwards,  on  the  22d  day  of  February,  1898, 
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and  while  the  said  Thomas  Day  and  Julia  Day  were  hn9- 
band  and  wife,  the  said  Julia  Day  filed  her  complaint  in 
this  court  for  a  divorce  from  said  Thomas  Day  an  &e 
grounds  of  abandonment  and  failure  to  make  reascmable 
provigion  for  her  for  a  period  of  two  years ;  that  afterwards 
such  proceedings  were  had  in  such  cause  that  by  the  jodg- 
ment  of  this  courts  rendered  therein  on  the  28th  day  of 
April,  1898,  it  was  adjudged  that  the  bondB  of  matrimony 
then  existing  between  the  said  Julia  Day  and  Thomas  Day 
be  dissolved,  annulled,  and  set  aside,  and  that  said  Juli* 
Day  be  granted  a  divorce  from  said  Thomas  Day.  Your 
petitioner  further  avers  that  no  summons  was  ever  issued 
or  served  on  him  in  said  cause ;  that  be  received  no  actual 
notice  of  the  pendency  of  said  action  in  time  to  aprpear  in 
court  at  the  time  of  the  trial  and  object  to  said  judgment; 
and  that  he  did  not  appear  to  said  action,  or  at  tlie  trial 
thereof,  and  had  no  notice  or  knowledge  whatever  of  the 
bringing  or  pendency  of  said  action  or  tlie  prooeediags  or 
judgment  therein  until  during  the  montli  of  Novembsr, 
1898 ;  that  for  many  years  prior  to  the  comin«icfflnflnt  of 
said  action  for  divorce,  and  continuously  tlierefrom  up  to 
the  present  time,  the  said  Thomas  Day  has  resided  at 
Shingle  Springs,  in  the  state  of  California;  that  the  only 
notice  given  or  attempted  to  be  given  of  the  pendent^  of 
said  action  for  a  divorce  was  by  publication  in  the  Lafay- 
ette Call,  a  weekly  newspaper  of  general  edTealfttion, 
printed  and  published  at  the  city  of  Lafayette,  in  said  coun- 
ty of  Tippecanoe.  Your  petitioner  farther  avers  that  the 
complaint  in  said  action  for  divorqo  falsely  diarged  that 
the  said  Thomas  Day  abandoned  said  Julia  Day  and  failed 
to  make  reasonable  provision  for  her  for  a  period  of  two 
years,  end  upon  that  ground  alone  said  divoroe  was  granted, 
when,  in  truth  and  in  fact,  the  said  Thomas  Day  and  Julia 
Day  lived  separately  and  apart,  each  providing  iar  Hxeir 
own  wants  by  mutual  consmt  und  agroemeKt,  until  the 
spring  of  1897,  when  they  met  fit  Uie  reeideaw  of  ««id 
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'Hiomas  Day,  at  Shingle  Spring,  in  the  state  of  California, 
and  mntoally  agreed  to  live  together  again  as  man  and  wife, 
and  the  said  Julia  Day  was  at  no  time  in  seed  of  nor  did 
she  ever  a^  assistance  from  said  Thomas  Bay,  and  that 
said  charge  of  abandonment  and  failure  to  provide  as 
averred  in  said  cran^aint  for  divorce  was  false  and  untrue,  ' 
as  the  said  Julia  Day  well  knew;  and  that,  if  your  peti- 
tioner had  known  of  the  pendency  of  said  action,  he  would 
have  appearad  and  anccessfully  defended  said  action.  Your 
petitioner  further  avera  that  said  Julia  Day  departed  this 
life,  intestate  on  the  —  day  of  August,  1898,  at  Shelby 
omn^,  in  the  state  of  Tennessee,  leaving  therein  personal 
ipeapeity  of  the  value  of  $500,  and  leaving  in  said  county 
of  Tippecanoe  personal  property  of  the  value  of  $9,000 
over  and  above  all  indebtedness',  that  she  left  surviving 
her  as  her  sole  and  only  heir  at  law  your  petitioner  herein ; 
that  (Hie  TlM»naa  C-  Nottingham  claims  tbat  on  or  about 
the  14th  day  of  May,  1898,  he  and  the  said  Julia  Day 
were  married,  and  that  said  Julia  Day  left  her  surviving 
as  her  sole  heir  at  law,  him,  the  said  Thomas  C.  Notting- 
ham. Tour  petiticom-  further  shows  to  the  court  that  the 
said  Thomas  C.  Nottingham  was,  on  the  —  day  of  Septem- 
ber, 1898,  by  the  eonsideration  of  the  probate  court  of 
Shelby  eoim^,  in  the  state  of  T^messee,  appointed  ad- 
ministrator of  the  estate  of  the  said  Julia  Day,  by  the  name 
of  Julia  Nottingham,  and  that  one  Mortimer  Levering  was 
on  the  30th  day  of  November,  1898,  by  the  consideration 
of  the  circuit  court  of  said  Tippecanoe  county,  appointed 
administrator  of  the  estate  of  said  Julia  Day,  by  the  name 
of  Julia  Nottin^am,  and  tbat  the  said  Nottingham  and 
said  Levering  are  now  the  duly  qualified  and  acting  admin- 
istratoTs  of  her  said  estata  And  your  petitioner  furtbw 
shows  that  the  aforesaid  Thomas  C  Nottingham  and  Thom- 
as C.  Nottingham,  administrator  as  aforesaid,  now  resides 
in  said  county  of  Shelby,  in  the  state  of  Tennessee;  and 
that  said  Mortimer  Levering,  administrator  as  aforesaid. 
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resides  in  said  county  of  Tippecanoe  in  the  State  of  Indi- 
ana- Wherefore  your  petitioner  prays  that  said  action  of 
Julia  Day  be  redocketed,  and  tliat  said  Thomaa  C.Notting- 
ham, Thomas  C.  Nottingham,  administrator  as  aforesaid, 
and  Mortimer  Levering,  administrator  as  aforesaid,  be 
made  parties  to  this  petition ;  that  the  court  fix  the  notice  it 
deems  proper  to  be  given  said  parties;  and  that  the  judg: 
ment  of  divorce  granted  to  said  Julia  Day,  as  aforesaid, 
be  vacated  and  set  aside,  and  for  all  other  proper  relief." 

The  second  paragraph  of  the  complaint  contains  substan- 
tially all  the  averments  of  the  first,  and  assails  the  juris- 
diction of  the  court  in  the  divorce  proceedings,  on  the 
ground  that  the  order  for  notice  by  publication  was  obtained 
upon  a  false  affidavit,  by  which  knowledge  to  the  defend- 
ant in  the  aforesaid  divorce  snit  was  sought  to  be  prevented 
by  the  plaintiff  therein,  Julia  Day. 

The  third  paragraph  contains  all  of  the  allegations  of 
the  first,  eacept  that  no  attempt  is  made  to  show  a  defenss 
to  the  action  for  divorce.  This  paragraph  proceeds  upon 
the  theory  that  the  judgment  in  the  divorce  action  is  void 
for  want  of  jurisdiction,  for  the  reason  that  the  affidavit 
for  publication  was  made  by  the  plaintiff  in  said  action 
instead  of  being  sworn  to  by  a  disinterested  person,  and  did 
not  state  that  the  defendant  was  a  nonresident  of  the  State 
of  Indiana.  No  attempt  appears  to  have  been  made  to  show 
by  the  averments  of  this  paragraph  that  appellant  had  a 
meritorious  defense  to  the  action  for  divorce.  This  third 
paragraph,  also,  among  other  things,  sets  out  in  full  the 
affi!davit  as  to  the  defendant's  residence,  and  the  order  of 
the  court  that  publication  be  mftde,  and  the  finding  and 
judgment  of  the  court  therein,  and  avers  that  they  were 
the  only  findings,  orders,  and  judgment  of  the  court  in 
said  cause.  This  paragraph  also  charges  that  the  plaintiff 
did  not  at  any  time  file  an  affidavit  stating  the  place  of 
residence  of  the  said  Thomas  Day,  if  known,  and,  if  un- 
known, so  stating,  as  required  by  §1048  Bums  1901.     The 
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affidavit  as  to  the  residence  of  the  defeDdant  in  the  said 
divorce  proceeding  ie  set  out  in  this  paragrai^i  a^  follows: 
"State  of  Indiana^  Tippecanoe  County,  ss. — ^In  the  Su- 
perior Court.  January  Term,  1898.  Julia  Day  v.  Thomas 
Day.  Affidavit  as  to  the  residence  of  defendant.  Julia 
Day,  plaintiff  in  the  foregoing  action,  being  duly  sworn 
upon  her  oath,  says;  That  a  cause  of  action  exists  against 
said  defendant  Thomas  Bay ;  'that  the  object  of  the  action 
is  to  obtain  a  diTorce  by  the  plaintiff  from  the  defendant 
for  the  reasons  alleged  in  her  petition  filed  in  this  action ; 
that  the  residence  of  said  defendant  Thomas  .Bay,  upon 
diligent  inquiry,  is  unknown  to  said  plaintiff  herein ;  and 
further  says  not  Julia  Bay.  Subscribed  and  sworn  to 
before  me  this  Slst  day  of  February,  1898.  B.  H.  Flynn, 
clerk." 

Upon  the  filing  of  the  aforesaid  affidavit  it  is  alleged  that 
the  court  entered  the  following  finding  and  order,  to  wit: 
"And  it  appearing  from  said  affidavit  that  the  residence  of 
said  defendant,  upon  diligent  inquiry,  is  ujiknown  to  her, 
the  court  thereupon  orders  that  said  cause  be  now  docketed 
as  an  action  pending,  and  the  clerk  of  this  court  give  said 
defendant  notice  of  the  pendency  of  this  suit  by  publication 
for  three  successive  weeks  in  a  weekly  newspaper  of  general 
circulation,  printed  and  published  in  said  county  of  Tippe- 
canoe, and  State  of  Indiana,  requiring  said  defendant  to  be 
and  appear  in  said  court  and  make  answer  to  the  complaint 
herein  on  or  before  Wednesday,  the  27th  day  of  April, 
1898,  pursuant  to  the  precipe  indorsed  thereon ;  and  day 
is  pven."  That  pursuant  to  said  order  of  the  court  the 
clerk  of  said  court  caused  to  be  published  in  the  Lafayette 
Weekly  Call,  a  newspaper  of  general  circulation,  printed 
and  published  in  the  English  language,  in  said  county  of 
Tippecanoe,  for  three  weeks  successively,  viz., .  February 
26,  1898,  March  5,  1898,  and  March  12,  1898,  the  follow- 
ing notice  of  publication,  to  wit:  Nonresident  notice. 
State  of  Indiana,  Tippecanoe  County,  ss.    In  the  Superior 
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Court  March  term,  1898.  T230.  Julia  Day  v.  Thomas 
Day.  Petition  for  divoroe.  Be  it  remembered  that 
on  this  23d  of  Febniaiy,  A.  D.  1898,  the  above  named 
plaintiff,  1^  John  D.  Oougar,  her  attorney,  filed  in  the  oflBce 
of  the  clerk  of  said  conrt  her  com[^nt  against  the  defend- 
ant, and  also  her  affidavit  that  the  residence  of  said  defend- 
ant Thomas  Day,  upon  diligent  inquiry,  is  iinknown  to  her, 
and  said  defendant,  whose  residence  is  unkno-wn,  is  there- 
fore hereby  notified  of  the  pendency  of  said  suit,  and  that 
said  cause  will  stand  for  trial  at  the  March  term  of  said 
court,  1898,  and  on  Wednesday,  April  27,  1898,  being  the 
forty-fifth  judicial  day  of  said  term.  Witness  my  hand 
and  seal  of  said  court  affixed  at  office  in  Lafayette  on  this 
22d  day  of  February,  A.  D.  1898.  David  H.  Flynn, 
clerk." 

Upon  proof  of  publication  being  made  to  the  satisfaction 
of  the  court,  the  defendant  Thomas  Day  was  defaulted. 
Upon  the  trial  of  said  action  the  court  found  and  decreed  aa 
follows:  "And  it  appearing  to  the  satisfaction  of  the 
court  from  said  copy  of  notice  and  affidavit  of  publication 
annexed  thereto  as  aforesaid  that  the  defendant  Tliomas 
Day  has  been  duly  notified  of  the  pendency  of  this  action 
by  three  successive  weekly  publications  of  said  notice  in  the 
Lafayette  Weekly  Call,  a  newspaper  of  general  circulation 
printed  and  published  in  the  English  language  in  the  coun- 
ty of  Tippecanoe  and  State  of  Indiana,  the  last  of  which 
publication  was  made  more  than  thirty  days  before  the  27th 
day  of  April,  1898,  the  day  fixed  and  indorsed  on  the  com- 
plaint of  said  plaintiff  requiring  the  defendant  to  appear 
to  the  action,  on  motion  of  the  plaintiff  the  defendant  is 
three  times  audibly  called,  and  comes  not,  but  herein  wholly 
makes  default;  and  on  plaintiff's  motion  this  cause  is  now 
submitted  to  the  court  for  trial  without  the  intervention  of 
a  jury;  and  the  court,  after  hearing  the  evidence,  and 
being  advised  in  the  premises,  finds  for  the  plaintiff,  and 
that  she  is  entitled  to  a  decree  of  divorce  from  tho  defendant 
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on  tlie  grounds  alleged  in  her  complaint,  and  that  she  pa^ 
tite  <;<3BtB  and  chaises  in  this  behalf.  It  is  therefore  con- 
sidex-^d,  adjudged,  and  decreed  by  the  coart  that  the  bonds 
of  m  ^  trimony  existing  between  this  jrfaintiff  and  defendant 
be,  a-K&d  hereby  are,  dissolved,  annulled,  and  set  aside,  and 
the  i^TaintifE  be,  and  hereby  is,  granted  a  divorce  from  the 
defendHnt.  And  it  is  further  ordered  that  the  plaintiff  pay 
the  costs  and  charges  in  this  behalf." 

'X'lxe  fourth  paragraph  of  the  complaint  contains  all  of 
tbo    Tinaterial  all^ations  of  the  fonner  paragraphs,    and 
eoog-lit  to  avoid  the  judgment, in  the  divorce  action  on  the 
gfound  of  fraud  on  the  part  of  the  plaintiff  in  concealing 
the    x-esidence  of  the  defendant  from  the  court     The  com- 
plaint was  supported  by  the  affidavit  of  Thomas  Day,  atat- 
'^S    th&t  he  had  no  actual  notioe  of  the  pendency  of  the 
action  for  divorce,  and  was  further  verified  in  respect  to 
™s  allied  meritorious  defense  which  he  had  in  the  divorce 
proceedings.     The  appellees  separately  demnrred  to  each 
ps^agraph  of  the  complaint.     These  demurrers  were  bub- 
ta»nei3  by  the  court  over  appellant's  exceptions,   and,  he 
'**^iiaing  to  further  plead,  the  court  rendered  judgment  on 
detnnrrer.    The  errors  assigned  are  based  on  the  rulings  of 
^   <5ourt  in  sustaining  these  several  demurrers. 
-■-"lie  contentions  of  counsel  for  appellant,  among  others, 
?r^  -       (1)  That  the  right  to  open  or  vacate  a  judgment  of 
^"^^^^ce  where  notice  has  been  by  publication  is  ^q)re88ly 
^tSO^erred  by  §1042  Bums  1901;  (2)  that  a  defendant 
gilder  said  section  need  only  show  ihat  he  had  no  actual 
fiotice  of  the  pendency  of  the  action  in  time  to  appear  and 
object  to  the  judgment,  and  that  be  bad  a  meritorious 
defense  to  the  action  for  divorce;    (3)    that   decrees   of 
divorce  may  be  set  aside  for  fraud  in  obtaining  them,  evm 
after  the  death  of  one  of  the  parties,  and  where  a  new 
marriage  has  been  contracted  by  the  paxly  securing  the 
divorca 
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It  will  be  observed  that  each  paragraph  of  the  complaint 
is  silent  as  to  whether  Mrs.  Bay,  the  plaintiff  in  the 
divorce  action,  was  the  owner  of  any  property  either  real 
or  personal  at  the  time  the  judgment  in  the  divorce  suit 
was  rendered.  iEach  paragraph  discloaea  that  after  she 
obtained  the  divorce  from  appellant  in  April,  1898,  she  in 
May  following  was  married  to  Thomae  C.  Nottingham,  in 
the  state  of  Tennessee,  and  died,  intestate,  in  Shelby  coun- 
ty, in  the  said  state,  in  the  month  of  August,  1898,  leaving 
in  said  county  personal  property  of  the  value  of  $500,  and 
leaving  also  in  the  county  of  Tippecanoe,  Indiana,  personal 
property  of  the  value  of  $9,000.  Thomas  C.  Nottingham, 
her  surviving  husband,  it  appears,  was  by  the  proper  court 
in  the  state  of  Tennessee  appointed  administrator  of  her 
estate,  and  Mortimer  Levering  was  also  appointed  adminis' 
trator  of  her  estate  by  the  circuit  court  of  the  county  of 
Tippecanoe,  Indiana,  and  ttese  two  administrators  were 
made  parties  to  the  application  to  set  aside  the  judgment 
in  the  divorce  proceedings.  The  language  of  the  statuta 
upon  which  appellant  bases  the  first  and  second  paragraj^ 
of  his  application  or  complaint,  is  as  follows:  "Parties 
against  whom  a  judgment  of  divorce  shall  hereafter  be 
rendered,  without  other  notice  than  publication  in  a  news- 
paper, may,  at  any  time  within  two  years  after  the  rendi- 
tion of  such  judgment,  have  the  same  opened,  and  he 
allowed  to  defend  as  well  on  the  granting  of  the  divorce  aa 
in  relation  to  the  allowance  of  alimony  and  the  disposition 
of  property."  §1042,  supra.  Certainly  this  provision  of 
the  statute  contemplates  that  both  of  the  parties  in  the 
divorce  proceedings  shall  be  living  at  the  time  the  applica- 
tion is  made  to  open  the  judgment  or  decree,  and  that  when 
the  judgment  is  set  aside  or  vacated  the  action  shall  remain 
pending  in  court  as  originally  instituted,  and  the  defendant 
be  allowed  to  interpose  a  defense  to  the  merits  of  the  action. 
The  provision  in  question  can  have  no  application  to  a 
case  as  the  one  at  bar,  where  the  party  obtaining  the  divorce 
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npon  a  citation  to  the  defendant  by  publication  is  dead  at 
the  time  the  application  to  open  the  judgment  is  made,  for," 
uoder  such  eircumstanoes,  bis  or  ber  death  has  forever 
separated  the  parties  b^ond  any  controversy  in  regard  to 
their  marital  relations. 

The  action  instituted  by  Mrs.  Day  appears  to  have  beeu 
for  the  sole  purpose  of  securing  a  divorce— ruo  questions  of 
alimony  or  property  rights  apparently  were  involved.  The 
judgment  rendered  by  the  court  in  the  action  in  questitm 
only  professes  to  dissolve  the  relations  of  husband  and  wife 
which  existed  at  the  time  between  her  and  appellant.  It 
was  wholly  in  rem.  While  the  court  decreed  a  divorce  in 
favor  of  the  plantiff,  it  adjudged  that  the  latter  pay  the 
costs.  Whatever  right  of  action  which  she  had  in  the  suit 
in  question  was  wholly  personal  to  her,  and  there  is  no  pro- 
vision of  the  statutory  law  of  this  State  to  rescue  such  ri^t 
or  cause  of  action  from  the  application  and  force  of  the 
principle  asserted  by  the  maxim,  actio  personalis  moritur 
cum  persona  (a  personal  right  of  action  dies  with  the  per- 
son). From  the  very  nature  or  character  of  the  case  in  con- 
troversy the  death  of  Mrs.  Day,  the  complainant,  must  be 
held  to  have  terminated  all  further  proceedings  in  the 
matter,  and  if  the  judgment  awarding  her  the  divorce  were 
set  aside  there  would  remain  no  pending  action  in  court  in 
which  appellant,  under  the  provisions  of  the  statute  in  ques- 
tion, might  appear  and  defend  in  re^rd  to  the  merits  there- 
of, for  certainly  her  death  rendered  the  mere  right  to  a 
divorce  no  longer  contestable;  for  whatever  ri^t  she  may 
have  had  in  that  respect  died  with  ber  person,  hence,  her  ad- 
ministrator could  not  he  substituted  as  a  plaintiff  in  the 
action.  The  following  authorities,  among  others,  fully  sus- 
tain our  conclusion  as  to  the  interpretation  or  construction 
which  we  place  on  the  above  provision  of  our  statute  per- 
taining to  divorces.  Eiraekner  v.  Deitrich,  110  Cal.  502, 
42  Pac.  1064;  Swan  v.  Harrison,  42  Tenn.  534;  Owen$ 
Vol.  160—27 
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V.  Sims,  43  Tenn.  544 ;  Kimball  v.  KimhaU,  44  N.  H.  122, 
^2  Am.  Dec.  194;  O'Hagan  v.  Executor  of  O'HagAn,  4 
Iowa  509;  Barney  v.  Barney,  14  Iowa  189;  Zoellner  v. 
Zoellner.  46  Mich.  511,  9  N.  W.  831 ;  2  Bishop,  Mar.,  Div. 
&  Sept,  §687,  and  cases  cited  in  footnote  3.  For  the 
reasons  stated  we  concluded  that  the  court  did  not  err  in 
fiiistaining  the  demurrers  to  the  first  and  second  paragra^^ 
of  appellant's  complaint  or  application. 

Counsel  for  appellant,  under  the  third  paragraph  of  the 
application, contend  that  the  judgment  awarding  thedivorce 
in  question  should  be  declared  void  for  want  of  juriadio- 
tion  apparent  on  the  face  of  the  record.  It  will  be  observed 
Uiat  the  order  for  publication  in  the  case  in  question  was 
made  by  the  court  in  term  time,  and  not  by  the  clerk  in 
vacation.  The  contention,  however,  is  advanced  that  by 
reason  of  §12  of  our  statute  in  regard  to  divorces,  being 
§1048  Bums  1901,  which  provides;  "If  it  shall  appear 
by  the  affidavit  of  a  disinterested  person  that  the  defendant 
is  not  a  resident  of  this  State,  the  clerk  shall  give  notice  of 
the  pendency  of  such  petition,  by  publication,"  etc,  is 
jurisdictional,  and  if  made  by  a  person  not  disinterested 
it  is  not  sufficient  to  confer  jurisdiction  upon  the  court 

The  contention  of  counsel  for  appellee  is  that  the 
affidavit  made  in  tha  divorce  proceeding  is  a  strict  com- 
pliance with  the  provisions  of  §320  Bums  1901,  which 
is  a  part  of  the  civil  code  of  1881,  and  was  reenacted  ly 
amendment  in  1885.  It  is  claimed  by  counsel  for  appellee 
that  inasmuch  as  this  section  is  a  later  enactment  than  the 
divorce  statute,  it  controls.  Section  320,  supra,  provides 
for  a  citation  or  notice  by  publication  "in  either  of  the  fol- 
lowing cases  shown  by  affidavit:  •  *  *  ^3^  where 
the  defendant  is  not  a  resident  of  the  State,  and  the  cause 
of  action  is  *  *  *  to  obtain  a  divorce;  *  »  » 
(4)  where  the  residence  of  any  defendant  upon  diligMit 
inquiry  is  unknown."  It  would  seem  that  the  court  in 
ordering  that  publication  be  made  possibly  recognized  the 
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ri^t  or  auUiority  to  proceed  under  §320,  supra,  in  respect 
to  warning  the  defendant  by  publication  of  the  pendency  of 
the  action.  Whether  the  court  erred  in  holding  that  the 
procedure  leading  up  to  the  publication  of  the  notice  to  the 
defendant  should  be  under  §320,  supra,  instead  of  requir- 
ing that  the  affidavit  filed  for  publication  of  the  notice 
should  conform  to  the  provisions  of  the  divorce  act,  we  do 
ODt,  nor  need  not,  decide,  as  it  is  unnecessary  to  the  solution 
of  the  question  as  herein  presented  and  involved.  It  may 
be  said  in  passing,  however,  that  there  was  room  at  least 
for  the  court  to  have  made  a  mistake  in  respect  to  which  of 
the  two  statutes  was  the  proper  one  under  which  to  proceed 
in  respect  to  the  order  for  publication. 

It  will  be  seen  that  appellant  in  his  complaint  admits 
as  a  fact  that  at  the  time  the  divorce  action  was  instituted 
by  his  wife  he  was  and  had  been  prior  thereto  a  resident 
of  the  state  of  California ;  consequently  he  was  not  a  resid- 
ent of  the  State  of  Indiana.  Conceding,  therefore,  that  the 
affidavit  in  dispute  was  not  sufficient,  as  insisted  by  appel- 
lant, nevertheless  the  notice  or  citation  given  to  the  defend- 
ant to  appear  in  the  action  by  the  method  of  publication 
was,  under  the  facts,  a  substantial  compliance  with  the  pro- 
visions of  §1048  Bums  1901,  of  the  divorce  statute ;  there- 
fore the  contention  of  appellant's  counsel  that  the  court  did 
not  have  jurisdiction  to  decree  a  divorce  in  favor  of  the 
plaintiff  for  the  reason  that  the  affidavit  was  not  sufficient 
and  was  irregular  can  not  be  sustained,  for,  under  the  con- 
ceded facts  that  appellant  at  the  time  was  a  nonresident  of 
this  State,  the  method  of  citing  or  warning  him  of  the  pend- 
ency of  the  action  substantially  filled  or  responded  to  the 
requirements  of  the  law ;  hence  he  is  afforded  no  grounds 
in  this  action  for  asserting  that  the  judgment  is  void  for 
want  of  jurisdiction  by  reason  of  the  irregularity  or  in- 
sufficiency of  the  affidavit.  The  judgment  of  divorce  in  the 
action  in  question  was,  as  we  have  shown,  wholly  in 
rem,  and  the  vital  essential   in  the  matter  was  that  the 
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court  should  have  jurisdiction  over  the  res  or  subject-matter 
of  the  proceeding.  That  it  had  such  jurisdiction  hy  reason 
of  the  plaiiftiff  being  a  bona  fide  resident  of  the  county  and 
state  within  which  the  action  was  instituted,  as  required 
by  the  divorce  act,  is  not  disputed.  The  court  having  sudi 
jurisdiction  acquired  the  further  ri^t  or  authority  to 
grant  the  divorce  in  question  by  reason  of  the  publication 
of  the  notice  or  citation  to  the  defendant.  The  affidavit 
was  in  the  nature  of  evidence  before  the  court.  If  the 
court,  as  it  apparently  did,  held  the  document  in  its  judg- 
ment to  be  sufficient  to  authorize  the  order  of  publication, 
its  order  in  the  premises,  even  though  the  affidavit  waa  not 
sufficient,  would  simjdy  be  an  error  not  affecting  its  juris- 
diction. As  the  court,  under  the  facts,  awarded  the  proper 
notice  to  the  defendant  of  the  pendency  of  the  action  upon 
what  counsel  contend  waa  a  defective  and  irregular  a£B- 
davit,  the  most  which  can  be  imputed,  to  the  order  or  judg- 
ment of  the  court  in  the  premises  ia  that  it  waa  erroneous, 
but  not  void,  and  such  error,  if  any,  can  only  be  taken  ad- 
vantage of  on  appeal  or  by  complaint  for  review.  DoweU 
V.  fjohr,  97  Ind.  146 ;  Carrico  v.  Tarwater,  103  Ind.  86 ; 
Stevens  v.  BeynoUs,  143  Ind.  467,  52  Am.  St  422 ; 
Haynea  v.  Oldham,  3  B.  Mon.  266 ;  Banta  v.  Wood,  32 
Iowa  469;  Van  Fleet,  Collat.  Attack,  §330. 

The  author  of  the  work  last  cited,  in  the  section  men- 
tioned, says:  "If  the  object  of  process  and  service  is  to 
notify  the  defendant  that  a  suit  is  pending  against  him  in 
a  designated  court,  »  •  «  then  when  the  residence 
or  whereabouts  of  the  defendant  ia  such,  that  the  process 
actually  issued  and  published  is  the  proper  one,  the  entire 
absence  of  all  preliminaries  is  a  matter  of  no  concern  to 
him,  and  on  principle,  can  not  make  the  judgment  void. 
The  publication  made  gives  him  the  same  information,  no 
matter  on  what  evidence  or  by  whom  ordered." 

Appellant  does  not  contend  that  the  notice  made  by  pub- 
lication in  the  ease,  in  form  or  substance,  or  in  lengUi  of 
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time  during  -which  it  ■was  published,  waa  in  any  manner 
defective  or  insufficient.  The  notice  given,  if  the  defendant 
read  it,  fully  informed  him  of  the  pendency  of  the  action. 
It  gave  the  name  of  the  plaintiff  and  the  court  in  which  the 
action  was  pending  and  the  time  when  he  was  required  to 
appear  and  answer.  Ab  he  did  not  take  any  appeal  in  the 
action,  and  as  a  review  of  a  judgment  in  a  divorce  proceed- 
ing is  positively  forbidden  by  our  statute,  consequently, 
under  the  circumatanees,  he  is  not  in  position  to  assail  the 
judgment  of  the  court  by  reason  of  the  mere  defects  or 
irregularities  which  he  imputes  to  the  affidavit  in  contro- 
versy. Appellee  urges  that  the  paragraph  in  question  is 
insufficient  for  other  reasons,  but  as  to  these  we  do  not  deem 
it  necessary  to  decida  It  follows  that  the  third  paragraph 
of  the  application  is  insufficient,  and  the  demurrers  thereto 
were  properly  sustained. 

The  fourth  paragraph  of  appellant's  application  seeks 
to  set  aside  the  judgment  in  the  divorce  proceeding  on  the 
ground  that  the  plaintiff  therein  was  guilty  of  fraud  in  im- 
posing upon  or  misleading  the  court  by  means  of  the  false 
statements  in  the  affidavit  which  she  filed  that  the  residence 
of  her  husband  was  unknown  to  her.  While  it  is  against 
the  policy  of  the  law  as  e  rule  to  disturb  the  judgment  in 
divorce  proceedings,  still  we  recognize  the  well  settled  doc- 
trine that  a  decree  or  judgment  in  such  cases  may,  in  a 
direct  proceeding  for  that  purpose,  be  set  aside  or  vacated 
on  the  application  of  the  injured  party,  where  the  judgment 
has  been  procured  by  the  fraud  of  the  party  in  whose  favor 
It  was  rendered,  or  where  ench  party  has  been  guilty  of 
fraud  or  trickery  in  preventing  his  or  her  adversary  from 
being  notified  of  the  pendency  of  the  action  as  required 
by  law,  or  in  preventing  him  from  appearing  therein  or 
from  defending  the  action.  This  right  in  some  cases  is  ac- 
corded to  the  injured  party  even  where  the  complainant 
in  the  divorce  proceeding  is  dead  or  has  remarried-  But 
in  such  cases  the  court  will  be  extremely  cautious  in  the 
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ezerciee  of  its  power  to  vacate  the  judgment,  and  the  appli- 
cation to  set  aside  must  be  timely  made,  and  must  present 
a  strong  case  of  fraud,  in  order  to  justify  the  court  in  dis- 
turbing the  judgment.  EotU  v.  EarU.  91  Ind.  27;  Black, 
Judgments  (2d  ed.),  §320;  2  Bishop,  Mar.,  Div.  &  Sep., 
§1563. 

If  it  be  conceded  as  true  that  Mrs.  Day  in  her  divorce 
proceeding  made  a  false  affidavit  to  the  effect  that  the  resi- 
dence of  her  husband  at  the  time  was  unknown  to  her,  such 
act  on  her  part  doee.not  appear  to  have  affected  the  conrt 
in  respect  to  the  notice  which  it  ordered  to  be  given  to  the 
defendant  The  fourth  paragraph  of  the  complaint  dis- 
closes, as  do  the  others,  that  at  the  time  the  divorce  action 
was  instituted  and  for  a  long  time  prior  thereto  appellant 
was  a  resident  of  the  state  of  California;  therefore  his 
wife's  alleged  fraud  in  making  the  affidavit  resulted  in  no 
harm  to  him,  for  he  was,  under  the  order  of  the  court, 
constructively  warned  or  notified  of  the  pendency  of  the 
action,  as  the  law  prescribes.  Having  been  given  sudi 
notice  as  the  law  under  tlie  circumstances  exacted,  the 
alleged  falsity  of  the  affidavit  in  question  can  not,  in  a  legal 
sense,  be  said  to  have  resulted  in  any  barm  or  injury  to  him. 
The  rule  is  well  settled  that  no  one  is  in  a  position  to  de- 
mand relief  upon  the  ground  of  fraud  upon  the  part  of 
another,  unless  he  establishes  that  he  has  suffered  an  injury 
specially  to  himself.  This  rule  applies  in  proceedings  to  set 
aside  a  fraudulent  divorce  judgment.  The  alleged  invalid- 
ity of  such  a  judgment  by  reason  of  the  fraud  will  not  be 
inquired  into  by  the  court  on  the  application  of  a  party 
whose  rights  are  not  shown  to  have  been  specially  affected 
by  the  fraud.     2  Bishop,  Mar.,  Div.  &  Sep.,  §1543. 

Under  §320  Bums  1901,  a  plaintiff  is  not  required  in 
the  affidavit  filed  for  publication  to  give  the  particular  place 
of  the  defendant's  residence;  hence,  if  Mrs.  Day,  in  making 
the  affidavit  in  question  was  proceeding,  as  it  appears  she 
was,  under  that  section  of  the  civil  code,  she  could  not  be 
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diarged  with  being  guilty  of  actionable  fraud,  in  iailing  to 
state  in  the  affidavit  ^hat  the  law  did  not  requira  It  can 
not  be  aflserted  that  the  judgment  in  the  divorce  case 
affected  anything  more  than  the  mere  statue  of  the  partis. 
It  is  not  disclosed  that  any  property  rights  were  involved. 
It  does  not  appear  that  the  wife  bad  any  property  in  her 
own  right  at  the  time  she  obtained  the  divorce.  It  may 
be  assumed,  as  nothing  to  the  contrary  appears,  that  the 
personal  property  which  she  left  at  her  death  may  have 
been  acquired  by  her  after  her  divorce.  Possibly  it 
may  have  been  settled  upon  her  by  the  man  whom  she 
married  after  the  divorce  was  granted.  As  previously 
shown,  if  the  decree  or  judgment  in  question  were  set 
aside  it  would  necessarily  follow,  by  reason  of  the  death  of 
the  complainant,  that  there  would  be  no  action  pending  nor 
anything  for  appellant  to  contest  or  defend.  Under  such 
cinnunstances  the  vacation  of  the  judgment  could  only 
avail  him  to  the  extent  of  permitting  him  to  become  the 
inheritor  of  the  personal  property  left  by  the  deceased. 
The  complaint  at  least  inferentially  shows  that  appellant 
lived  separate  and  apart  from  his  wife  during  the  greater 
part  of  their  married  life.  Possibly,  therefore,  if  it  were 
not  for  the  property  in*  question,  the  judgment  of  divorce 
would  be  of  no  great  concern  to  appellant.  In  such  a  case  as 
this,  under  the  circumstances,  a  court  of  justice  will  be 
cautious  and  hesitate  in  granting  the  relief  sought  by  the 
applicant,  where  it  does  not  clearly  appear  that  he  is  acting 
from  good  motives,  and  not  for  some  expected  personal  ad- 
vantage. Singer  y.  Singer,  41  Barb.  139;  Earle  v.  Earle, 
91  Ind.  27. 

The  eases  of  Willman  v.  Willman,  57  Ind.  500,  and 
Brown  v.  Orove,  116  Ind.  84,  9  Am.  St.  823,  cited  by  ap- 
pellant, are  not  applicable  to  the  case  at  bar.  In  both  of 
these  latter  cases  it  was,  under  the  facts,  shown  that  the  - 
court  granting  the  divorce  was  absolutely  without  juris- 
diction, and  that,  therefore,  the  judgment  was  void. 
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The  fourth  ^aragra[ji  of  the  application  ia  inBufSeient 
on  demurrer.  We  conclude  that  the  judgment  in  the 
divorce  proceeding  in  question  ia  valid  and  binding  against 
appellant 

The  judgment  of  the  lower  court  is  alBrmed. 


CoNsuMEHs  Paper  Company  v.  Eteb. 

[No.  19,996.    Filed  April  10,  1903.  ] 

Appkai.  and  Errok, — Court  Ralet. — BrUft. —  Wawer. — Under  mlOB 
twenty-oiiQ  and  twenty-two  of  tha  Supreme  Court  requiring  aa 
appellant  to  file  his  brief  within  sixty  d&js  after  the  sabmissiOD 
of  the  canae  and  state  therein  the  errors  relied  upon  for  raversal, 
points  not  stated  therein  are  waived  and  cannot  be  presented  in  a 
brief  snbseqaently  filed  purporting  to  contain  a  citation  of  ad- 
ditional antborities.    p.  4^7. 

SjJSX.—OmttitatUmal  Queafion.— A  oonstitntional  question  will  not 
be  decided,  where  the  cause  can  properly  be  disposed  of  other- 
wise.   j>.4£7. 

Habtbb  and  Sbrtant. — Em-^oytn'  laabUity  Act. —  Ordtn  Given  by 
PretidenL  of  Corporation. — In  an  action  by  an  engineer  for  personal 
injnriee,  the  evidence  showed  that  the  president  of  defendant  cor- 
poration, in  the  absence  of  the  superintendent,  had  ordered  the 
engineer  to  light  the  gas  in  the  fnmaoee,  and  while  he  was  com- 
plying with  such  order  tlie  president  negligently  opened  a  large 
valve  which  caused  an  explosion,  injuring  plaintiff.  Held,  that 
the  evidence  anthorized  the  finding  that  plaintiff  vras  bound  to 
conform  to  the  orders  of  the  president,    pp.  4t7-i31. 

Same. — Bmployen'  LiabUUy  Ad. — Negligence  of  PretidertL — Whoe  an 
employe  was  injured  while  complying  with  an  order  given  him 
by  the  president  of  the  corporation  hy  the  negligent  act  of  the 
president  in  turning  a  gas  valve,  the  corporation  is  not  relieved 
from  liability  by  reason  of  the  fact  that  it  was  not  a  part  of  the 
duty  of  the  president  to  operate  the  valve  or  to  assist  in  the 
operation  of  the  machinery  in  tlie  plant,    pp.  419-431. 

Sahb. — Negligence. — Tmpuled  Knowledge  of  Matter. — A  complaint  for 
personal  injnriee  to  an  employe  while  lighting  the  gas  under  a 
boiler  caused  by  the  alleged  negligence  of  the  president,  to  whose 
orders  the  employe  was  cooformisg  when  injured,  alleged  that 
ttie  president  turned  on  the  gas  from  a  large  main  knowing  the 
valve  oonnecting  the  same  with  the  fomaoe  he  had  ordered  plain- 
tiff  to  light  was  open.  The  Jury  fonnd  that  the  president  was  in- 
fmimed  by  another  employe  before  he  turned  on  the  gas  that  the 
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valve  was  closed,  and  that  be  believed  it  was  olo6ed  -vrbea  he 
tamed  the  gas  on.  Held,  that  saoh  finding  was  not  neoesBaiilT' 
inoonslatent  with  the  charge  of  knowledge 'in  the  complaint; 
Biuce  U  the  president  toxned  on  the  gaa  without  the  degree  of  in- 
formation that  an  ordinaiy  pmdent  man  would  have  regarded  as 
BufBoient  to  warrant  such  action,  the  law  imputes  knowledge  to 
him  that  the  valve  was  open.  pp.  4Sl,  4St. 
FLEASiNa. — Aintndmeid  to  Omjorm  to  Proof. — PrenanptUm. — Where 
the  variance  between  the  allegations  of  the  coniplaint  and  the 
proof  is  not  a  matter  of  snbstanoe,  the  complaint,  by  reason  of 
the  requirement  of  4670  Boms  1901,  moat  be  deemed  to  have  been 
BO  amended  as  to  make  the  allegations  conform  to  the  proof,  pp. 
*3t.  4S3. 
Tbui. — Offer  to  Prove  in  Freienee  of  Jvry. — Miieondvet  of  Oomuei. — Ko 
available  error  exists  beoanse  of  an  offer  to  prove  an  inoompetent 
matter,  made  in  the  presence  of  the  Jmy,  where  the  offer  was  re> 
fnsed  and  the  jory  admonished  by  the  court  not  to  consider  it. 
pp.  iSS,  i34- 
Same. — Macamhict  of  Caantel. — Exception. — Appeal  and  Error. — Where 
no  objection  was  made  to  alleged  misoondoot  of  counsel  in  argn- 
ment  to  the  jury,  it  is  too  late  to  raise  the  question  for  the  first 
time  on  appeal,  p.  4S4. 
Affbal  AND  EaROB. — Harmleu  Error. — Trial. — Miteondvct  of  Cbamel. 
— Alleged  misconduct  of  counsel  in  suggesting  to  the  jnry.  In 
a^uzoent,  that  certain  interrogatories  should  be  answered  by  the 
words  "No  evidence,"  was  harmless  where  affirmative  answers  to 
snob  interrogatories  would  not  have  created  an  Irreooncilable 
conflict  between  the  answers  to  interrogatories  and  the  general 
verdict,    pp.  4^4,  4^6. 

From  Delaware  Circuit  Court ;  J.  G.  Leffltr,  Judge. 
Action  by  Harry  J.  Eyer  against  the  ConsnmerB  Paper 
Company.    From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Tranaferred  from  Appellate  Court,  under  §13S7a 
Bums  1901.    Affirmed. 
James  Bingham  and  Jesse  Lang,  for  appellant. 
H.  F.  Wilkie,  Henrietta  Wilkie,  D.  W.  Crockett  and  (?. 
ff.  Koons,  for  appellee. 

GiLLETT,  J. — Appellee  recovered  judgment  against  ap- 
pellant in  the  court  below.  The  action  was  to  recover 
damages  for  alleged  n^ligence. 

It  is  first  urged  by  appellant's  counsel  that  the  second 
paragraph  of  complaint,  on  which  the  cause  was  tried,  is 
insufficient.    It  appears  from  said  paragraj^  that  appellee 
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was  an  employe  of  appellant,  a  corporation,  and  that,  -wtile 
in  tlie  exercise  of  due  care,  he  was  injured  hy  tlie  negli* 
gence  of  one  Knah  EYana,  the  president  of  said  corporation, 
while  conforming  to  an  order  of  said  Evans  as  such  presi- 
dent, which  order,  it  is  alleged,  appellee  was  bound  to  con- 
form to.  Section  7083  Bums  1901,  e<mmionly  known  as 
the  employers'  liability  act  provides:  "That  every  rail- 
road or  other  corporation,  except  municipal,  operating  in 
this  State,  shall  he  liable  for  damages  for  personal  injury 
suffered  by  any  employe  while  in  its  service,  the  employe 
so  injured  being  in  the  exercise  of  due  care  and  diligence, 
in  the  following  cases:  •  •  •  (2)  Where  such  injury 
resulted  from  the  negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direction  the  injured 
employe  at  the  time  of  the  injury  was  bound  to  conform, 
and  did  conform."  In  speaking  of  this  subdivision,  is 
Louiwille,  eic,  R.  Co.  v.  Wagner,  153  Ind.  420,  423,  this 
court  said :  "It  provides  that  when  an  injury  results  from 
the  n^ligence  of  any  person  in  the  service  of  a  corporation, 
to  whose  orders  the  injured  party  at  the  time  was  hound  to 
conform  and  did  conform,  the  injured  party  being  him- 
self without  fault,  the  corporation  shall  be  liable.  The 
statute  places  the  case  upon  a  principle  different  from  that 
in  support  of  the  co-servant's  rule  and  the  assumption  of 
risk.  The  test  here  is  threefold:  (1)  Was  the  offending 
servant .  clothed  by  the  employer  with  authority  to  ^ve 
orders  to  the  injured  servant  that  the  latter  was  bound  to 
obey!  (2)  Did  the  injury  result  to  the  latter  from  the 
negligence  of  the  former  while  conforming  to  an  order  of 
the  former  that  the  injured  servant  was,  at  the  time,  bound 
to  obey?  (3)  Was  the  injured  party  at  the.time  of  injury 
in  the  exercise  of  due  care  and  diligence^  If  these  three 
things  concur,  appellee  exhibits  a  good  cause  of  action." 
In  its  principal  brief,  appellant  contends  that  the  presi- 
dent of  a  manufacturing  corporation  has  no  authority  to 
partidpate  in  the  practical  operation  of  its  plant.    We  need 
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not  at  present  decide  this  queation,  because  the  complaint 
makes  a  case  within  the  literal  terms  of  said  subdivision. 

In  a  brief  subsequently  filed  by  appellant,  purporting 
to  contain  a  citation  of  additional  authorities,  tlie  point  is 
made  that,  as  applied  to  corporations'  other  than  railroad 
corporations,  said  act  is  unconstitutional.  The  point  stands 
as  waived  under  rules  twenty-one  and  twenty-two  of  this 
court  The  decision  of  a  constitutional  question  is  r^arded 
by  the  court  as  profoundly  important,  and  it  is  only  where 
the  point  is  duly  presented,  and  the  court  can  not  otherwise 
properly  dispose  of  a  case,  that  it  will  decide  such  a 
question. 

The  next  question  in  the  order  of  argument  is  whether 
the  court  erred  in  overruling  appellant's  motion  for  judg- 
ment in  its  favor  on  the  answers  to  the  interrogatories  that 
were  submitted  to  the  jury.  We  find  that  many  of  the 
points  made  by  appellant  on  this  branch  of  the  case  are 
reargued  in  discussing  the  sufficiency  of  the  evidence.  To 
the  end  that  we  may  discuss  the  effect  of  answers  to 
particular  interrogatories  in  a  manner  that  will  be  intelli- 
gible to  persons  not  familiar  with  the  record,  and  yet  avoid 
the  necessity  of  setting  out  all  of  said  interrogatories  and 
the  respective  answers  thereto,  we  will  first  give  an  outline 
of  the  evidence :  On  December  29,  1899,  appellant  was  en- 
gaged in  the  manufacture  of  strawboard  in  the  city  of  Mun- 
cie.  Appellee  was  at  that  time  in  the  employ  of  appellant 
as  an  engineer,  but  it  was  his  duty  to  do  the  work  of  the 
boiler  tender  when  required.  In  appellant's  mill  was  a  bat- 
tery of  ten  boilers,  extending  east  and  west,  with  furnaces 
under  each  of  them.  Natural  gas  was  used  as  fuel  in  said 
furnaces.  The  gas  was  conveyed  into  said  mill  through  an 
eight-inch  main  that  terminated  in  the  boiler  room  at  a  point 
in  front  of  said  battery — about  the  middle  thereof.  At  this 
point  there  was  connected  with  said  main  line  a.  four-inch 
line  that  paralleled  said  battery,  and  connected  with  this 
line  were  individual  three-inch  lines,  leading  into  said  tax- 
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nsces.  Said  ei^t-inch  main  was  also  connected,  a  few 
inches  back  of  the  end  thereof,  with  a  line  of  one-inch  pipe 
tiiat  extended  to  a  point  immediately  in  front  of  said  bat- 
tery, and  was  there  connected  with  a  one-inch  line  that  ran 
parallel  with  said  line  of  boilers,  having  individual  three- 
quarter-inch  pipes  leading  into  the  furnaces.  The  gas  could 
be  shut  out  of  the  four-inch  line  by  a  valve  in  the  ei^t-indi 
line,  and  the  individual  lines,  extending  into  the  furnaces, 
including  both  the  three-inch  and  the  tjiree-quarter-inch 
lines,  had  valves  whereby  the  flow  of  gas  through  them 
could  be  stopped.  All  of  said  lines  were  beneath  the  floor 
of  the  mill,  and  only  the  valve-stems,  with  the  wheels  upon 
Hkem,  were  above  the  floor.  The  three-quarter-inch  1ine# 
were  used  in  lighting  the  gas,  and  before  opening  the  targe 
valve  the  valves  in  the  three-inch  pipes  were  required  to  be 
closed.  When  the  lai^  valve  was  opened,  the  gas  under  a 
boiler  being  ignited,  the  fire  could  be  increased  to  the  ex- 
tent necessary  by  means  of  the  valve  in  the  three-inch  line. 
On  the  afternoon  in  question  the  gas  began  to  fail,  owing 
to  a  break  in  the  main  line  at  some  distant  and  unknown 
point  in  the  country,  and  the  superintendent  and  a  force  of 
men  started  to  discover  and  repair  said  break.  It  was,  of 
course,  not  known  when  they  would  return.  The  gas  was 
shut  off  from  the  seven  south  furnaces.  The  day  was  cold, 
and  at  half  past  four  the  gas  had  so  far  failed  that  the 
power  was  gone  and  only  a  small  jet  was  burning  in  the 
boiler  room.  There  was  no  Are  in  the  adjacent  office  build- 
ing of  the  milL  It  was  growing  dark,  and  as  the  mill  had 
its  own  electric  lighting  system,  that  was  dependent  upon 
such  power,  the  electric  lights  would  not  btim.  At  this 
time,  the  president  of  appellant,  one  Hush  Evans,  came 
into  the  boiler  room  and  inquired  whether  there  was  any 
other  fuel.  He  was  informed  that  there  was  none.  He 
then  asked  whether  there  was  any  danger  of  freezing,  and 
appellee  answered  that  he  thought  that  nothing  would  freeze 
before  midnight.    Evans  expressed  his  vexation  that  others 


NOVEMBER  TERM,  1902— Vol.  160.        429 
ConsiuiieiB  Paper  Go.  v.  Ejet. 

should  discover  that  the  gas  had  failed,  and  cautioned  the 
mea  to  be  very  careful,  as  tlie  gas  mi^t  suddenly  come 
on.  It  seems  to  have  then  occuired  to  him  that  gas  might 
be  obtained  from  an  abandoned  well  in  the  vicinity,  as  he 
sent  the  boiler  tender — one  John  Young — to  make  the  ex- 
periment. There  was  soon  a  heavy  pressure  of  gas  in  the 
main  line,  as  indicated  by  said  gas  li^t  blazing  up,  and 
Evans  then  said  to  appelle*:  "Harry,  light  up.  Let's  get 
the  good  of  it"  Appellee,  who  testified  that  he  had  ob- 
served Tonng  close  the  large  valve,  proceeded  to  obey  said 
order.  He  lighted  the  gas  under  the  nortli  furnace,  closed  the 
three-inch  valve  in  front  of  said  furnace,  and  was  about  to 
open  the  door  of  the  nest  furnace,  when  Evans  said :  "I 
will  give  you  the  gas,  Harry;"  and,  suiting  the  action  to 
the  words,  be  opened  the  eight-inch  valve.  Appellee,  hear- 
ing the  remark,  exclaimed:  "Hold" on!  Don't!"  He  at- 
tempted to  escape,  but  before  he  could  do  so  an  esplosion 
occurred  from  said  gas,  seriously  injuring  him. 

The  appellant  is  a  foreign  corporation,  and  on  the  day  in 
question,  there  was  no  member  of  the  board  of  directors 
(other  than  Evans)  in  the  Stata  Evans  had  not  before 
soperintended  the  operation  of  the  mill,  in  the  sense  of 
giving  orders  directly  to  the  men,  hut,  to  use  his  expression 
while  upon  the  stand,  be  "had  a  general  oversight  of  tlie 
business,  and  kept  the  thing  going,"  There  are  some  fur- 
ther items  of  evidence  that  we  will  mention  in  connection 
with  a  discussion  of  the  particular  points  that  they  relate 
to. 

The  question  is  presented  upon  the  evidence  as  to  wheUier 
Hie  appellant  was  responsible  for  the  injury  to  appellee,  in 
view  of  the  fact  ihat  it  is  not  shown  that  Evans  had  been 
delegated  the  power  to  superintend  the  operation  of  the 
mill  There  seems  to  be  an  absence  of  authority  upon  the 
question  as  to  the  power  of  the  president  of  a  manufactur- 
ing corporation  directly  to  superintend  the  practical  opera- 
lion  of  the  plants    All  of  the  cases  that  we  have  been  able 
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to  find  relative  to  the  power  of  the  president  of  a  corpora- 
tion relate  to  hia  power  to  contract  There  is  no  doubt  that 
his  authority  18  much  more  circumscribed  than  is  popularly 
supposed.  National  State  Bank  v.  Vigo  County  Nat. 
Bank,  141  Ind.  352,  50  Am.  St.  330.  In  this  case,  how- 
ever, the  question  as  to  the  president's  authority  to  turn 
ike  large  valve  need  not  be  decided.  The  question  to  be 
determined  is  whether  the  evidence  authorized  the  finding 
that  appellee  was  required  to  conform  to  the  order  of  Evans, 
as  presidetit,  to  H^t  the  gas  under  the  furnaces. 

The  duties  of  a  president  are  ordinarily  executive  in 
their  character,  and,  if  the  superintendent  had  been  pres- 
ent, there  is  no  doubt  that  the  president,  through  the  supers 
intendent,  might  have  ordered  the  fires  started  in  the  fur- 
naces. Could  &e  president,  nnder  the  circumstances  of 
this  case,  lawfully  give  the  order  directly  to  the  employe  I 
It  is  a  fair  implication  from  the  nature  of  the  employment 
that  the  president  of  a  corporation,  who  is  assigned  the  duty 
of  exercising  a  general  supervision  over  a  business  of  the 
character  in  question,  is  empowered,  in  the  absence  of  the 
board  of  directors,  to  give  a  clearly  proper  order  to  an  em- 
ploye in  an  emergen!^, the  superintendentnotbeingpresent. 
It  is  urged  that  there  was  no  real  emergency  for  the  giving 
of  the  order.  There  was  a  situation  that  approximated  an 
emergency,  and  it  seems  to  have  been  a  situation  that 
caused  anxiety  upon  the  part  of  Evans.  We  think,  if  Evans 
is  to  be  presumed  to  have  had  any  authority  to  act  in  an 
emergency,  that,  under  the  circumstances,  it  was  for  him  to 
judge  of  it,  at  least  to  the  extent  of  giving  an  order  that  was 
of  a  routine  character  to  the  employe  accustomed  to  per- 
form such  duty.  With  the  plant  shut  down,  and  darkness 
approaching,  and  with  the  menace  of  injury  to  the  property 
not  many  hours  away  if  heat  and  power  could  not  be  ob- 
tained, and  the  superintendent  absent  for  an  indefinite 
time,  it  would  be  the  height  of  unreason  to  infer  that  the 
president  of  the  corporation  could  not  directly  speak  the 
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word  UiBt  if  commimicated  through  the  ordinary  chaniiel 
would  be  reqnired  to  be  obeyed.  There  was  no  showing  that 
the  duty  of  superintendence  was  exclusively  vested  in  the 
superintendent,  and,  as  laid  down  by  a  leading  writer  on 
private  corporations:  "There  seems  to  be  no  sound  reason 
why  the  president  of  a  corporation  can  not  discbarge  the 
duties  of  many  of  the  inferior  ministerial  officers  of  the 
company,  if  occasion  requires  it"  Thompson,  Corpora- 
tions, §4653.  The  presumption  is  that  the  president  has 
power  to  act  as  superintendent  in  an  emergency,  during 
the  latter's  absence,  and  this  presumption  is  not  rebutted 
by  mere  evidence  that  he  had  never  before  acted  as  superin- 
tendent See  Jones  V.  WilliaTtis,  131  Mo.  1,  39  S.  W.  486, 
40  S.  W.  353,  3?  L.  R.  A.  682,  61  Am.  St  436;  National 
State  Bank  v.  Vigo  County  Nat.  Batih,  supra. 

In  answer  to  interrogatory  number  101,  the  jury  found 
that  it  was  not  -a  part  of  the  duty  of  the  president  of  ap- 
pellant to  operate  said  valve,  or  to  assist  in  the  operation  or 
mnning  of  the  machinery  in  the  mill.  This  interrogatory 
evidently  refers  to  whether  it  was  the  duty  of  the  president 
to  perform  acts  of  manual  labor.  It  was  not  required,  to 
create  a  liability,  that  the  president  should  have  had  au- 
thority to  turn  said  valve.  At  the  moment  in  question  it 
was  rather  his  duty  to  refrain  from  so  doing.  The  per- 
tinent question  in  this  connection  is  whether  he  had  author- 
ity to  give  the  order  to  light  the  gas.  Louisville,  etc.,  R. 
Co.  V.  Wagner,  153  Ind.  420. 

The  jury  found  specially  that  Evans  was  informed  by 
Young  before  he  turned  the  large  valve,  that  the  valves  in 
the  three-inch  lines  were  closed,  and  it  is  insisted  that  this 
fact  exculpates  Evans  from  the  charge  of  negligence.  It 
was  pertinent  to  show  that  Evans  had  been  so  informed,  as 
a  fact  bearing  on  the  question  of  his  negligence,  but  it  was 
not  conclusive.  Bearing  in  mind  the  extraordinary  hazard 
that  the  tuxning  of  the  large  valve  would  subject  appellee 
to  if  the  three-inch  valves  were  not  closed,  it  was  a  question 
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whether  the  man  of  ordinary  prudence  would  have  taten 
the  chance  of  the  statement  being  incorrect.  It  would  have 
taken  but  a  few  moments  longer  to  have  tested  each  of  ihe 
three-indi  valves,  to  ascertain  whether  all  were  closed,  and 
the  jury  very  properly  concluded,  as  evidenced  by  its  gen- 
eral verdict,  that,  notwithstanding  the  statement  of  Young, 
the  act  of  Evans  in  opening  the  large  valve  was  u^ligent 

The  finding  of  the  jury  that  Evans  believed  that  the 
three-inch  valves  were  closed  is  not  inconsistent,  in  legal 
effect,  with  the  averment  of  the  complaint  that  he  well 
knew  that  the  gas  was  shut  off  from  the  three  north  furnaces 
only  by  the  valve  or  cut-off  by  which  gas  was  shut  off  and 
prevented  from  entering  the  four-inch  supply  line.  Hav- 
ing given  the  order,  which  appellee  was  obeying,  it  was 
the  duty  of  Evans  to  refrain  from  doing  an  act  that  would 
place  the  appellee  in  a  position  of  extraordinary  hazard. 
Louisville,  etc.,  R.  Co.  v.  Wagner,  supra.  The  charge  of 
knowledge  may  be  supported  by  proof  of  facts  from  which 
the  law  will  impute  knowledge,  where  there  is  an  affirma- 
tive obligation  to  ascertain  what  the  actual  condition  ia; 
and  if  Evans  opened  the  large  valve  without  the  degree  of 
information  concerning  the  condition  of  the  three-inch 
valves  that  an  ordinarily  prudent  man  would  have  r^arded 
as  sufficient  to  warrant  such  action,  the  law  Imputes  to  him 
knowledge  that  the  three-inch  valves  were  open.  Ev(ai8- 
ville,  etc.,  R.  Co.  v.  Duel,  134  Ind.  156 ;  Louisville,  etc.,  R. 
Co.  V.  Miller,  140  Ind.  685;  Consolidated  Stone  Co.  v. 
Summit,  152  Ind.  297;  Lake  Erie,  etc.,  R.  Co.  v.  Mc- 
Henry,  10  Ind,  App.  525. 

The  answers  to  interrogatories  ninety-seven  and  ninety- 
eight  at  most  suggest  a  variance  between  the  averment  and 
the  proof.  Whether  the  point  of  ignition  was  in  front  of 
furnace  number  ten,  or  whether  the  gas  in  furnace  number 
nine  was  ignited  by  the  flames  from  furnace  number  ten, 
were  not  matters  of  substance ;  and,  if  there  was  any  vari- 
ance in  these  particulars,  the  complaint  must,  by  reason  of 
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the  requirement  of  our  code,  be  deemed  to  have  been  so 
amended  as  to  make  the  allegation  conform  to  the  proof. 
§6T0  Burns  1901 ;  Evansville,  etc.,  E.  Co.  v.  Maddux,  134 
Ind.  571;  1  Works'  Prae.  (3d  ed.),  §727,  and  cases  there 
cited. 

It  is  objected  t^at  instmction  number  sixteen,  relative  to 
the  measure  of  damages,  is  not  baaed  on  the  hypothesis  of 
the  jury's  finding  for  the  plaintiff  on  the  other  issues. 
Standing  alone,  the  instruction  is  open  to  the  objection 
urged;  but  when  read  as  following  instruction  number 
fifteen,  that  presumptively  immediately  preceded  it,  it  ap- 
pears that  the  jury  could  not  have  been  mislead.  These 
instructions  relate  to  the  same  subject,  and,  when  read  in 
the  order  mentioned,  they  together  constitute  a  substan- 
tially correct  instruction.  Instruction  number  five,  tend- 
ered by  appellant,  did  not  contain  a  correct  statement  of  the 
law  as  applied  to  the  second  subdivision  of  the  eipployers' 
liability  act  PiiUburgh,  etc.,  B.  Co.  v.  Oipe,  ante,  360, 
and  cases  there  cited. 

The  finding  of  the  jury  in  answer  to  interrogatories  num- 
bered fifty-four  and  sixty-six  renders  it  unnecessary  to  con- 
sider whether  instruction  number  ten,  tendered  by  appel- 
lant, should  have  been  given.  For  the«ame  reason  no  avail- 
able error  exists  because  of  the  refusal  of  appellant's  in- 
struction number  eleven.  We  have  already  considered  the 
question  as  to  the  effect  of  Yoimg's  statement  to  Evans. 
Appellant  was  not  entitled  to  an  instruction  informing  the 
jury,  aa  a  matter  of  law,  that  Evans  had  a  right  to  rely  on 
such  statement. 

Instructions  numbered  fourteen  and  sixteen,  tendered 
by  appellant,  were  given  as  asked^  We  find  no  available 
error  in  the  instructions  given  or  refused. 

It  is  complained  that  counsel  for  appellee  made  an  oral 
offer  to  prove  in  the  presence  of  the  jury  conoerning  a 
matter  that  appellant's  counsel  deem  clearly  incompetent. 
Vol.  1M— 28 
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The  offer  was  refused  and  Uie  jury  waa  admoniahed  not  to 
consider  it.  The  court  could  not  reasonably  have  gone  fui^ 
ther  in  its  effort  to  protect  appellant 

The  evidence  as  to  the  kind  of  a  torch  that  should  be 
used  in  lighting  the  fumaeea  was  irrelevant,  but  harmleaa. 
The  gas  had  been  lighted  in  furnace  number  ten  without 
injury  to  appellee,  and  he  waa  engaged  in  opening  the  door 
to  the  next  furnace  when  the  explosion  occurred.  The  expert 
evidence  on  the  snbjectoftheconditionthatthevalvesehould 
be  in  at  the  time  of  lighting  the  furnaces  appears  to  us  to 
amount  to  an  attempt  to  prove  points  that  were  palpable, 
but  we  do  not  perceive  in  what  manner  appellant  waa  prej- 
udiced by  the  introduction  of  such  evidence.  There  are  a 
number  of  further  points,  of  a  minor  character,  relative  to 
the  admiaaion  and  exclusion  of  evidence,  that  are  suggested 
as  groimda  for  a  new  trial.  Without  prolonging  this  opin- 
ion to  discuss  such  points,  we  content  ourselves  vrith  the 
statement  that  none  of  the  rulings  upon  the  evidence  fur- 
nishes ground  of  reversal,  either  for  the  reason  that  the 
point  is  without  merit,  or  because  the  question  has  not  been  ■ 
properly  saved. 

Complaint  is  made  that  one  of  the  attorneys  for  appellee 
was  guilty  of  misconduct  in  suggesting  to  the  jury,  in  ar- 
gument, that  certain  interrogatories  should  be  answered 
by  the  words,  "No  evidence,"  At  the  time  in  question  the 
judge  was  in  a  room  adjoining  the  court  room  dictating 
his  instructions ;  the  door  waa  open,  and  it  appears  that  a 
custom  existed  in  the  court  below,  of  which  appellant's 
counsel  were  advised,  that  when  an  objection  was  made 
under  such  circumstances  all  proceedings  would  be  sus- 
pended and  the  judge  would  be  notified,  and  return  to  the 
bench  for  the  purpose  of  passing  on  the  objection.  Without 
passing  on  the  propriety  of  the  course  pursued  by  the  court 
in  the  conduct  of  its  business,  it  is  enough  to  say  that  after 
appellant  had,  without  objection,  taken  its  chance  of  secure 
ing  a  favorable  result  before  the  jury,  it  was  too  late  to 
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raise  the  question.  Coleman  v.  Stale,  111  Ind.  563 ;  Bobb 
V.  State,  144  Ind.  569 ;  Towmend  v.  State,  147  Ind.  624, 
37  L.  R.  A.  294,  62  Am.  St.  477;  Blume  v.  State.  154 
Ind.  348.  So  far  aa  the  effect  of  such  ailment  in  pro- 
ducing the  answers  to  interrogatories  ia  concerned,  it  does 
not  furnish  ground  of  reversal,  as  affirmative  answers 
would  not  have  created  an  irreconcilable  conflict  between 
the  answers  to  interrogatories  and  the  general  verdict  The 
evidence  warranted  the  jury  in  finding  the  appellant  liable 
under  the  theory  on  which  the  case  was  tried. 

There  is  no  error  available  in  the  record.     Judgment 
affirmed. 


Tnfe  Peert,  Matthews-Bitskibk  Stone  Com- 
pany V.  Wilson. 

{No.  30,026.    Filed  April  21,  1903.1 

AfFBAL  and  EBIi01t.—Bri£ft.— Waiver  o/  Error. — Omplfant.—Whem 
appellant  failed  to  set  forth  in  ita  brief  a  cop7  of  the  complaint, 
or  the  snbetance  thereof,  and  the  demDrrer  thereto  aa  reqaiied  by 
clause  five  of  rule  twentj-two  of  the  Supreme  Oourt,  an  assign- 
ment based  upon  the  action  of  the  conrt  in  overruling  the  de- 
murrer to  the  complaint  will  be  deemed  waived,    p.  '437. 

Bamb. — Sriefa. — InterrogtUorieilo  Jury. —  Waiver  of  Bmir. — AnasBignment 
that  the  court  eried  in  ovemiling  appellant's  motion  for  jadgment 
on  the  auBWere  to  intertogatories  notwithstanding  the  general  ver- 
dict, is  waived  by  failnre  of  appellant  to  set  ont  in  its  brief  a 
copy  of  the  interrogatories  and  answen,  or  the  sabstanoe  or  a 
condensed  recital  of  the  answers,  as  required  by  rule  twenty-two 
of  tie  Supreme  Oonit.    p.  4^. 

Sake. — RuUs. — Briefi. — Where  clause  6  of  rule  22  of  the  Supreme 
Oonrt,  requiring  a  concise  statement  of  so  much  of  the  record  as 
fully  presents  every  error  and  exception  relied  on  ia  wholly  dis- 
regarded, the  appeal  will  be  dismissed ;  when  the  rule  is  disre- 
glided  in  part,  the  questions  will  be  decided  to  the  extent  the  rule 
baa  been  complied  with.    p.  438. 

TbiaIi. — InlerrogaUyriet. — Failure  to  Antwer. — Conflicting  Evidenee. — Ver- 
did. — Where  in  answer  to  an  interrogatory  the  Jury  wrote  "the 
evidence  is  conflicting,"  the  oonrt  erred  in  oveirulii^  amotion  to 
require  the  jury  to  answer  the  interrogatory,  as  it  was  the  duty 
of  the  jury  to  answer  the  interrogatory  according  to  the  prepon- 
demnoe  of  the  evidence  the  same  as  it  was  to  render  a  general 


436-         SUPKEME  COURT  OF  INDIANA, 

Fenr,  etfl..  Stone  Co.  v.  Wilson. 

TenUot,  and  it  there  was  no  ptepondennoe  either  way,  the  J1117 
should  have  anewei«d  the  aame  against  the  party  havisg  the 
bnrden  of  pioof  as  to  the  fact  inqniied  about,  and.  if  nnable 
to  agree  upon  the  answer,  they  ahoold  hare  reported  the  same  to 
the  conrt  and  the  oonrt  should  have  discharged  them  on  aoooont 
of  soch  disagreemeDt,  the  same  as  where  the  jury  can  not  agiee 
upon  a  general  verdict,  pp.  4S8,  439. 
Trial. — Mitcondud  of  Omintel.  — Statements  made  hj  oonnsel  for  plain- 
tiff, in  argument  to  the  jury,  is  an  aotioii  against  a  stone  00m- 
pany  for  personal  injuries,  showing  the  large  nnmbei  of  men 
killed  in  quarries,  and  that  puhlio  policy  demanded  that  the 
juries  assess  snch  damages  against  all  the  parties,  and  against 
this  defendant  in  particular,  as  wonld  fully  oompensate  for  all 
damages  sustained,  in  order  to  compel  the  owners  of  stone  qu^ 
ries  in  general,  and  this  defendant  in  particolhr,  to  ezeroise  more 
care  in  the  management  of  the  quarries,  were  improper,  and  pre- 
judicial to  the  rights  of  defendant,  and  should  hare  been  with- 
drawn from  the  jury,  upon  motion  of  defenduit,  and  the  jury 
instructed  to  disregard  the  same.    pp.  4S9-44I.  ' 

From  Monroe  Circait  Court;  Newton  Crooke,  Special 
Judge. 

Action  hj  Walter  A.  Wileon  against  the  Perry,  Mat- 
thewB-Buskirk  Stone  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Transferred  from  Appel- 
late Court,  under  §1337u  Burns  1901.    Beverstd. 

H.  C.  Duncan  and  /.  C.  Batman^  for  appellant. 
J.  R.  East,  a.  H.  East  and  McHenry  Owen,  for  ap- 
pellee. 

Monks,  J". — This  action  was  brought  by  appellee  to 
recover  damages  for  personal  injuries  received  by  him. 
■while  in  appellant's  employ  in  its  stone  quarry  aa  a 
"breaker"  or  "capper."  A  trial  by  a  jury  resulted  in  a 
general  verdict  against  appellant  in  favor  of  appellee. 

It  is  claimed  by  appellee  that  neither  the  complaint,  de- 
murrers, nor  answers  are  properly  in  the  record.  The 
reasons  urged  by  appellee  to  sustain  this  contention  are  the 
same  as  those  urged  by  the  appellee  in  Southern  Ind.  R. 
Co.  V.  Martin,  ante,  280,  and  upon  authority  of  that  case 
we  hold  that  the  pleadings  are  properly  in  the  recwd. 
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The  eiTorB  assigned  and  relied  upon  for  reversal  by 
appellant  are:  (1)  The  court  erred  in  ttvemiling  appel- 
lant's demurrer  to  the  third  paragraph  of  complaint;  (2) 
the  court  erred  in  overruling  appellant's  motion  for  a 
judgment  in  it«  favor  on  the  answers  of  the  jury  to  the 
interrogatoriea  notwithstanding  the  general  verdict;  (3) 
in  overruling  appellant's  motion  for  a  new  trial. 

On  account  of  appellant  having  failed  to  set  forth  in 
its  brief  a  copy  of  the  third  paragraph  of  the  complaint,  or 
the  substance  thereof,  and  the  demurrer  thereto,  as  re- 
quired by  clause  five  of  rule  twenty-two  of  this  court,  the 
first  assignment  of  error  is  waived. 

Appellant  has  not  set  forth  in  its  brief  a  copy  of  the 
interrogatories  and  answers  of  the  jury  thereto,  nor  is  the 
substance  of  said  answers  or  a  condensed  recital  thereof 
contained  in  said  brief  as  required  by  said  rula  Some 
cases  require  the  exact  language  of  pleadings,  interrog- 
atories, etc.,  and  in  others  the  substance  may  be  sufficient, 
Elliott,  App.  Proc.,  §440.  For  this  reason  the  second 
error  assigned  is  waived. 

All  but  two  of  the  grounds  assigned  for  a  new  trial  are 
waived  for  the  same  reason. 

When  said  rule  is  properly  complied  with,  all  the  que^ 
tions  presented  by  the  assignment  of  errors  can  be  deter- 
mined by  an  examination  of  the  briefs. 

It  was  said  hj  this  court,  in  McBlwaine-Richards  Co.  v. 
Wall,  159  Ind.  557:  "The  evident  purpose  of  rules 
twenty-two  and  twenty-three  in  requiring  that  the  appellant 
and  appellee  shall  make  the  respective  statements  therein 
mentioned,  was  to  relieve  the  court  of  the  labor  of  search- 
ing the  record  in  order  to  ascertain  whether  the  errors 
complained  of  are  sustained  thereby.  It  will  be  observed 
that  rule  twenty-three  exacts  of  the  appellee  the  duty  in 
his  brief  to  point  out  any  omissions  or  inaccuracies  in  the 
statement  made  by  appellant  in  respect  to  the  record.  It 
is  evident,  therefore,  that  these  respective  rules  subaerve 
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another  important  purpose  in  the  furtherance  of  business 
pending  in  this' court;  that  ia,  that  all  of  the  members 
thereof  will  be  enabled  to  consider  the  errors  involved 
through  and  by  means  of  an  examination  of  the  respective 
briefs,  without  neceesarily  being  required  to  resort  to  an 
inspection  of  the  transcript,"  If  this  nile  is  wholly  dis- 
regarded in  an  appeal,  the  result  is  a  dismissal,  the  same 
as  if  no  brief  had  been  filed  within  sixty  days  after  submis- 
sion,  as  required  by  rule  twenty-one,"  Portland  Co.  v. 
United  States,  15  Wall  (U.  S.)  1,  21  L.  Ed.  113;  Bed 
V.  O'Connor.  21  Mont  109,  114,  115,  53  Pac  94;  Healh 
V.  Silverton,  etc.,  Co,,  39  Wis.  146,  159;  Huffman  v.  Chi- 
cago, etc.,  R.  Co..  86  Wis.  471,  56  N.  W.  1093;  Smith  r. 
Wells  Mfg.  Co..  144  Ind.  266,  270,  271;  SUphens  y. 
Stephens.  51  Ind.  542;  Ewbank's  Manual,  §§21,  179,  222. 
When  the  rule  is  not  wholly  disregarded,  the  questions 
presented  by  the  assignment  of  errors,  to  the  extent  the 
rule  is  complied  with,  will  be  determined,  and  the  others 
will  be  considered  waived.  Pittsburgh,  etc..  R.  Co.  v. 
Wilson  (Ind.  Sup.),  66  N.  E.  899,  and  cases  cited. 

The  jury  wrote,  as  an  answer  to  interrogatory  number 
thirty-nine,  submitted  by  the  courts  "The  evidence  is  con- 
flicting." No  answer  was  made  to  interrogatory  number 
forty,  which  was  to  be  answered  in  the  event  the  thirty- 
ninth  was  answered  in  the  affirmative.  These  interrog- 
atories were  upon  the  question  of  appellee's  knowledge  of 
the  defect  in  the  atone,  the  fall  of  which  injured  him,  and 
his  opportunity  of  knowing  of  such  defect  Appellant  at 
the  proper  time  asked  that  the  jury  be  required  to  answer 
said  interrogatories,  and  objected  to  the  discharge  of  the 
juiy  until  the  same  were  answered.  The  court  overruled 
said  motion  and  discharged  the  jury,  to  which  rulings  of 
the  court  appellant  objected,  and  assigned  the  same  as 
causes  for  a  new  trial.  If  there  was  no  evidence  on  the  sub- 
ject embraced  in  the  interrogatories,  then  the  jury  might 
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have  answered,  "no  evidence ;"  but,  if  there  was  a  conflict 
in  the  evidence  on  that  snbject,  it  was  the  duty  of  said 
jury  to  answer  the  same  according  to  the  preponderance  of 
the  evidence,  the  same  as  it  was  to  render  a  general  verdict. 
If  there  was  no  preponderance  either  way,  then  the  jury 
should  have  answered  the  same  against  the  party  who  had 
the  burden  of  proof  as  to  the  fact  inquired  about.  If  the 
juiy  were  unable  to  Bgtfie  upon  the  answers  to  said  inter- 
rt^tories,  it  was  their  duty  to  report  such  fact  to  the 
court,  and,  if  finally  unable  to  agree,  the  court  should  have 
discharged  the  jury  on  accotmt  of  such  disagreement,  the 
same  as  in  a  case  where  a  jury  can  not  agree  upon  a  general 
verdict  In  such  case  there  is  no  verdict  returned.  Max- 
well  V.  Boyne,  36  Ind.  120,  126 ;  Eowell  v.  Klein,  44  Ind. 
290,  293,  294,  15  Am.  Eep.  235.  It  is  evident  that  the 
court  erred  in  not  requiring  the  jury  to  answer  said 
interrt^atories. 

Counsel  for  appellee,  in  the  opening  argument  to  the 
jury,  epoke  of  the  necessity  of  the  jury  finding  for  ap- 
pellee, in  order  to  make  the  stone  quarry  companies  more 
careful,  and  "spoke  of  a  man  named  MoorOj  at  Mitchell, 
who  had  been  killed  by  a  falling  stone  in  a  quarry ;  and  of 
a  man  killed  in  the  same  way  in  appellant's  quarry  within 
the  last  two  months;  of  a  man  named  Jenkins,  who  had 
been  killed  within  the  last  two  weeks  in  a  stone  quarry 
a  short  distance  north  of  town;  of  a  man  who 
had  been  killed  and  three  men  who  had  been  in- 
jured within  the  past  we^  in  a  stone  quarry  a 
short  distance  south  of  town  by  the  falling  of  a  'traveler,' 
which  said  attorney  said  was  'rotten ;'  that  public  policy  de- 
manded that  the  juries  assess  such  damages  against  all 
these  parties,  and  against  this  defendant  in  particular  as 
will  fully  compensate  for  all  tie  damages  sustained,  in 
order  to  compel  the  owners  of  stone  quarries  in  general, 
and  this  defendant  in  particular,  to  exercise  more  care  in 
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the  managemeDt  of  the  said  quairiee ;  further  Baymg  that 
in  DO  oihet  way  conld  owners  of  etone  quarries  in  general, 
and  this  defendant  in  particular,  he  induced  to  exercise  diat 
care  and  caution  that  the  law  required,  and  asking  t^e  jury 
if  they  would  give  this  man  what  ia  right,  or  would  say: 
'Go  on  killing  men ;  go  on  rolling  stones  down  on  men  and 
killing  them.' "  Ohjections  were  made  to  said  statements 
of  counsel,  and  the  court  was  aakad  to  withdraw  the  same 
from  the  jury,  which  objection  and  motion  to  withdraw 
said  statements  were  made  at  the  proper  times,  and  over^ 
ruled  by  the  court,  to  which  rulings  proper  exceptions  were 
taken. 

The  statements  of  counsel  complained  of  were  outside  the 
record,  and  were  calculated  to  prejudice  die  rights  of  ap- 
pellant Whether  employes  were  injured  in  other  quarries 
in  that  vicinity,  or  in  the  quarry  in  which  appellee  was 
injured,  could  not  affect  the  liahility  of  appellant  in  this 
action.  Appellee's  ri^t  to  recover  depended  upon  the  evi- 
dence properly  admissible  under  the  issues,  and  he  had 
no  right  to  recover  merely  l3ecauBe  employes  in  the  same 
or  other  quarries  had  been  injured. 

If  appellee  had  been  permitted,  over  objection,  to  intro- 
duce evidence  as  to  the  injury  of  the  persons  named  by 
counsel  for  appellee,  the  ardmission  of  such  evidence  would 
have  been  erroneous,  and,  unless  shown  by  the  record  to 
have  been  harmless,  would  have  constituted  reversibla 
error.  The  presumption  is,  that  statements  such  as  were 
made  hy  appellee's  counsel  were  prejudicial  to  appellant, 
and  the  burden  ia  upon  appellee  to  show  by  the  record  that 
no  injury  resulted.  Nelson  v.  Welch,  115  Ind.  270,  and 
cases  cited;  St.  Louis,  etc.,  B.  Co.  v.  Myrtle,  51  Ind.  566, 
576-580 ;  Campbell  v.  Maker,  105  Ind.  383 ;  School  Town 
of  Rochester  v.  Shaw,  100  Ind.  268,  270-273;  Rudolph  v. 
Latidwerlen,  92  Ind.  34,  38-tO;  Ferguson  v.  State,  49  Ind. 
33 ;  Brow  v.  State,  193  Ind.  133, 136-138 ;  Chicago,  etc.,  R. 
Co.  V.  Martin,  28  Ind.  App.  468,  471473,  and  cases  cited. 
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It  was  the  duty  of  the  court,  when  objection  was  made 
by  appellant's  connael,  if  not  before,  promptly  and  un- 
equivoeally  to  withdraw  such  statemente  from  ike  jury, 
and  instruct  the  jury  to  disr^ard  the  same,  and  require 
appellee's  counsel  to  desist  therefrom.  As  was  said  by  this 
court  in  Nelson  v.  Welch,  115  Ind.  270,  272:  "When  the 
party  who  is  injured  by  tie  wrong  calls  for  the  intervention 
of  the  court  by  an  objection,  it  will  not  do  for  the  court  to 
remain  silent,  leaving  the  matter  of  misconduct  with  the 
offending  party  and  the  jury.  The  court  is  bound  to  inter- 
pose when  so  called  upon,  and  if  an  improper  or  injurious 
statement  has  been  made  without  excuse,  the  effect  of  it 
should  be  erased  from  the  minds  of  the  jury  tjien  and  there, 
by  an  emphatic  and  explicit  admonition  of  the  court.  The 
jury  should  be  made  to  understand  that  in  making  the 
statement  counsel  violated  the  propriety  of  his  position, 
and  that  if  they  did  not  wholly  disregard  it  they  would  vio- 
late their  duties  as  jurors."  No  attempt  was  made  by  the 
court  to  correct  or  remedy  said  misconduct  of  counsel.  It 
is  clear,  under  the  authorities,  that  the  court  erred  in  over- 
ruling appellant's  said  objection  and  motion. 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial. 


The  Baltimore  and  Ohio  Soitthwestebn  Rail- 
road CoupANT  V.  Harbin. 

[No.  20,0S7.    AprU  2S,  190S.] 

OaxbibKS. — Negligence. — Omiplaint. — A  oomplaint  kgainet  a  cvrier 
for  injmy  to  a  psasenger  alleging  that  the  train  wu  bo  negli- 
gently m&naged  that  while  nuining  at  a  speed  of  ten  miles  an 
hoar  it  WM  l»iiaght  to  a  sodden  atop  and  thereby  with  great 
force  and  violence  threw  plaintiff  from  hia  seat  againat  the  wall 
and  floor  of  the  oar,  atates  a  oanae  of  acti<m,  ainoe  it  waa  the 
andden  stopping  of  the  oai  that  was  complained  of,  not  the  speed 
thereof,  p.  44*. 
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Trial. — Initmetioni. — Appeal  and  Emr. — Harmleu  Error. — The  action 
of  the  oonrt  in  giviag  and  lefosing  to  gire  inatnictionB  relating 
to  a  fact  which  tlie  Juy  fonnd  did  not  eziat,  was  harmleBs.  p.  443. 

From  Knox  Circuit  Court ;   0.  H.  Cobb,  Judge. 

ActioD  by  Allen  Harbin  agaioet  the  Baltimore  k  Ohio 
Southwestern  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  TrauBferred  from  Appellate 
Court,  under  §lS37u  Burns  1901.    Affirmed. 

W.  H.  De  Wolf,  E.  M.  De  Wolf  and  Edioard  Barton,  for 
appellant. 

W.  A.  Cullop  and  G.  W.  ShaWy  for  appellee. 

Hadley,  C.  J. — Suit  by  appellee  to  recover  damages 
for  injuries  received  by  the  alleged  n^ligent  management 
of  the  train  upon  which  he  was  a  passenger.  A  demurrer 
to  the  complaint  was  overruled.  '  Answer  by  general  denial. 
Trial  by  jury.  Verdict  and  judgment  for  appellee  for' 
$375: 

The  overruling  of  the  demurrer  to  the  complaint  and  of 
appellant's  motion  for  a  new  trial  are  assigned  as  error. 

The  complaint  is  that  the  train  was  so  negligently  man- 
aged that,  while  running  at  a  speed  of  ten  miles  an  hoar, 
it  was  brought  to  a  sudden  stop,  and  thereby  with  great 
force  and  violence  threw  the  plaintiff  from  his  seat  against 
the  wall  and  floor  of  the  car,  inflicting  upon  bim  serious 
and  permanent  injuries. 

Appellant's  objection  to  the  complaint  is  that  it  charges 
no  act  of  negligence,  since  no  rat©  of  speed,  however  high, 
can  be  said  to  be  negligence,  per  se,  as  to  passangers  in  the 
train.  It  will  be  observed  that  it  is  not  the  speed  of  the 
train,  but  the  sudden  stopping  of  the  train  that  is  the  act 
complained  of.  We  can  not  say,  as  a  matter  of  law,  that  a 
train  running  at  the  rate  of  ten  miles  an  hour  may  not  be  so 
abruptly  and  unreasonably  stopped  as  to  constitute  negli- 
gence, and  under  a  general  charge  that  such  act  was  negli- 
gence, the  complaint,  by  many  decisions  of  diis  court,  most 
be  held  sufficient  on  demurrer. 
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It  is  claimed  that  the  court  erred  in  refuaing  to  give  to 
the  jury  iQBtructions,  requested  by  appellant,  numbered 
one,  two,  three,  four,  five,  and  Bix,  and  in  the  giving  of  said 
instructions  numbered  two,  four,  and  five  as  modified. 
Number  one  wag  a  direction  to  the  jury  to  return  a  verdict 
for  the  defendant,  and  was  properly  denied.  Numbers  two, 
three,  four,  five,  and  &ix,  as  asked  &nd  refused,  and  num- 
bers two,  four,  and  five,  as  modified  and  given,  were  each 
based  upon  the  assumption  that  the  plaintiff  had  left  his 
seat  in  the  car,  and  at  the  time  of  his  injury  was  standing 
in  the  passageway,  while  the  answers  to  interrogatories 
returned  with  the  general  verdict  find  as  a  fact  that  immedi- 
ately before  his  injury  the  plaintiff  had  not  left  his  seat  in 
the  car,  and  did  not  leave  it  until  thrown  out  6i  it  by  the 
sudden  stopping  of  the  car. 

We  think  number  five,  as  originally  requested,  contained 
a  correct  statement  of  the  law,  and  that  it  was  rendered 
incorrect  by  the  modification,  but  since  these  instructions, 
both  those  given  and  refused,  related  to  a  fact  which  the 
jury  found  did  not  exist  in  the  case,  the  refusal  and  the 
giving  complained  of  were  necessarily  harmless,  and  for 
which  appellant  is  not  entitled  to  a  reversal  of  the  judg- 
ment. Roush  V.  Boush,  154  Ind.  562,  573;  Dickey  v. 
Shirk,  128  Ind.  278. 

We  find  no  error  in  the  record.     Judgment  affirmed. 


Hatitakes,  Ashinistbatob,  v.  Schneck  £T  al. 

iHo.  30,085.  Filed  April  22,  1908.  ] 
kPPKAi.Ain>EBROR.— Vacation  Appeal.— Partiea.—All  of  the  defend- 
ants affeoted  in  say  mumer  hj  the  judgment  appealed  from 
most  be  made  oo-appellants  in  a  vacation  appeal,  p.  446. 
SiME. — Vaeatjon  Appeal. — Portia. — The  mere  fact  that  appellant, 
who  waa  one  of  eereral  lien  holders  made  oodefendanU  in  an 
action  to  foiecloee  a  mortgage,  set  up  his  lien  by  way  of  answer 
and  CToas-complaiiit  oonetitates  no  exoeption  to  the  role  requiring 
all  defendants  to  1>e  made  co-appellants  in  a  vacation  appeaL  p. 
447. 
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From  Clark  Circuit  Court;  J.  K.  Marsh,  Judge. 

Suit  by  Louis  Schneck  agaiuBt  'William  T.  Strieker  and 
others.  From  a  judgment  for  plaintiff*,  Isaac  N.  Hay- 
maker, administrator  of  the  estate  of  Phoebe  8.  Strieker, 
deceased,  appeals.  Transferred  from  Appellate  Court, 
under  §1337u  Bums  1901.    Appeal  dismissed. 

W.  IT.  Watson  and  G.  H.  D.  Gibson,  for  appellant. 
G.  H.  Voigt,  for  appellees. 

Jobdah,  J. — This  action  was  instituted  by  appellee  in 
the  lower  court  to  foreclose  a  mortgage  lien  upon  certain 
real  estate.  The  mortgage  was  executed  by  William  T. 
Strieker  and  wife  to  Louis  Schneck,  to  secure  a  promissory 
note  of  $4,000.  After  the  execution  thereof,  the  mortgagor, 
together  with  his  wife,  conveyed  the  premises  to  Amie  C 
Strieker,  and  the  latter  was  the  owner  of  the  equity  of  re- 
demption at  the  time  of  the  commencement  of  this  action. 
The  plaintiff  made  said  Amie  C.  Strieker  and  wife  de- 
fendants in  this  action.  By  the  terms  and  stipulations  of 
the  deed  executed  by  the  mortgagor  to  the  said  Amie  C. 
Strieker,  certain  indebtedness  of  said  William  C.  Stricter, 
held  by  Phoebe  S.  Strieker,  appellant's  decedent,  and  by 
Robert  Hughes,  Hallie  K.  Hughes,  Pink  Hughes,  and 
Dick  Giltner  was  made  a  lien  or  charge  against  the  lands 
conveyed  to  said  Amie  C.  Strieker.  All  the  last-named 
persons  claiming  to  hold  such  liens  against  the  premises 
were  also  made  defendants  to  the  foreclosure  proceedings. 

The  purpose  of  the  action,  as  disclosed  by  the  complaint, 
was  not  to  obtain  a  personal  judgment  on  the  mortgage 
note,  but  to  foreclose  the  mortgage,  and  settle  the  question 
of  liens.  The  complaint  alleges  that  the  liens  held  by  the 
defendants  under  the  provisions  of  the  deed  in  question  are 
eadi  and  all  junior  and  inferior  to  the  lien  of  the  mort- 
gage, and  the  plaintiff  in  his  complaint  demanded  that  each 
of  said  defendants  be  required  to  appear  to  the  action  and 
set  up  the  liens  which  they  claimed  to  hold  against  the 


NOVEMBER  TERM,  1902— Vol.  160.        445 

Hajmaker  v.  Sohneok. 

pronisea.  All  of  thrau  appeared  in  the  lower  court,  and 
Amie  C.  Stridker,  the  owner  of  the  equity  of  redemption, 
together  with  hia  wife,  filed  an  answer  in  denial,  and  also 
alleged  payment  of  the  mortgage  indebtedness.  The  defend- 
ants, Phoebe  S,  Strieker,  appellant's  decedent,  then  in  life, 
together  with  Hallie  K.  Hughes,  Pink  Hughes,  Robert  E. 
Hughes,  and  Dick  Oiltner,  filed  separate  answers,  setting 
up  their  respectiTe"  liens,  alleging  therein  that  such  liens 
were  superior  in  equity  to  the  mortgage  lien  held  by  the 
plaintiff.  Pboebe  S.  Strieker  also  set  up  her  lien  by  way 
of  a  croBS-oomplaint,  and  demanded  affirmative  relief.  To 
her  cross-complaint  she  made  the  plaintiff  and  all  of  her  co- 
defendants,  together  with  Amie  C.  Strieker,  administrator 
of  William  T.  Strieker,  defendants.  Under  her  cross-com- 
plaint she  sou^t  to  recover  a  judgment  for  $3,500  against 
the  administrator  erf  William  T.  Strieker,  and  to  have  a 
vendor's  Hen  declared  in  her  favor  against  the  mortgaged 
lands  superior  in  equi^  to  the  mortgage  lien  of  plaintiff. 
The  cause  was  put  at  issue  upon  the  complaint,  answer, 
cross-complaint,  and  replies  therein  filed ;  the  disputed 
question  in  the  ease  being  mainly  in  respect  to  the  priority 
of  liens.  On  trial,  the  court  found  in  favor  of  the  plaintiff 
Schneck  that  there  was  due  to  him  on  the  note  secured  by 
the  mortgage  in  suit  the  sum  of  $4,043.97,  and  that  his 
lien  was  superior  oe  paramount  to  any  of  the  liens  held  by 
the  defendants,  and  rendered  a  judgment  of  foreclosure 
in  his  favor  and  against  all  of  said  defendants,  adjudging 
and  ordering  thereby  that  the  mortgaged  lands  be  sold  by 
the  sheriff,  and  that  the  proceeds  arising  out  of  the  sale 
thereof  be  applied  (1)  to  the  payment  of  costs ;  (2)  to  the 
payment  of  the  indebtedness  secured  by  the  plaintiff's 
-  mortage;  (3)  to  the  payment  of  the  lien  of  Phoebe  S. 
Strieker,  and  that  tlie  remainder  of  said  proceeds  be  paid 
to  the  clerk  of  the  lower  court  for  the  benefit  of  the  other 
defendants  holding  a  lien  against  the  premises.  After  the 
rtnditioQ  of  this  judgment,  Phoebe  S.  Strieker  died,  and 


I 


446         STTPREME  COURT  OF  INDIANA, 


appellant,  her  administrator,  was  substituted  as  a  defendant 
in  her  place  and  stead.  He  has  appealed  in  vacation  from 
the  judgment  below,  without  making  any  of  the  codefend- 
ants  of  his  decedent  oo-appeUants  with  him  in  the  appeal, 
hut  instead  has  made  all  of  them  the  co-appellees  of 
Schneck,  th©  plaintiff  below. 

At  the  very  threshold  we  are  confronted  with  the  motion 
of  appellee  Schneck  to  dismiss  this  appeal  for  want  of  juris- 
diction in  the  court  to  hear  and  determine  the  merits  there- 
of, for  the  reason  that  the  codefendants  of  appellant's  de- 
cedent have  not  been  joined  as  appellants,  but  instead  have 
been  made  appellees.  The  record  discloses  that  not  only  ap- 
pellant's decedent  was  affected  and  bound  by  the  judgment 
rendered,  but  likewise  all  of  her  codefendants,  for  the  fact 
is  that  all  were  adverse  to  the  plaintiff  Schneck,  and  he 
prevailed  over  all  of  them  by  being  awarded  a  decree  of 
foreclosure,  and  in  having  his  lien  declared  to  be  superior ' 
to  the  liens  held  by  any  of  the  defendants.  The  judgment 
rendered  in  Schneck's  favor  affected  and  bound  all  of  the 
defendants  who  denied  his  right  of  foreclosure  of  the  mort- 
gage, or  who  denied  the  priority  or  paramount  character 
of  his  said  lien.  As  between  him  and  defendants  who 
claimed  to  hold  liens  superior  to  the  mortgage  lien,  plain- 
tiff's rights  under  the  judgment  or  the  decree  were  de- 
clared to  be  superior  and  paramount  to  any  of  theirs,  and 
the  payment  and  satisfaction  of  any  and  all  of  the  liens  held 
by  defendants  against  the  mortgaged  real  estate  was  post- 
poned until  the  payment  in  full  of  the  plaintiff's  lien. 
Under  the  circumstances,  any  one  of  the  defendants  in  this 
action  had  the  right  to  appeal  in  term  time  from  this  judg- 
ment, without  joining  as  a  co-appellant  any  of  his'code- 
fendants,  but  the  rule  is  otherwise,  when  an  appeal  is 
taken,  as  is  this,  in  vacation,  for  in  such  cases  all  of  the 
defendants  against  whom  a  judgment  haa  been  rendered, 
either  in  rem  or  personam,  or  who,  in  any  manner,  are 
bound  or  affected  thereby,   must  be  made  co-appellants. 
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Merely  making  them  appellees  in  tbe  appeal  does  not  com- 
ply with  the  rule.  All  must  be  made  appellants,  otherwise 
the  appeal  can  not  be  entertained  for  want  of  jurisdiction. 

It  ia  evident,  under  the  circumstances,  that  appellant 
in  this  ease  has  omitted  to  comply  with  this  well  settled 
rule  of  appellate  procedure,  and  therefore  this  court  is 
without  power  to  hear  and  determine  the  appeal  upon  ita 
merits.  ConBequently  all  we  can  do  is  to  sustain  the  motion 
to  dismiss,  as  we  are  absolutely  without  authority  to  waive 
the  rule  and  assume  jurisdiction  in  the  case.  The  following 
decisions,  among  many  others,  fully  affirm  and  support  the 
rule  which  appellee  herein  demands  shall  be  enforced: 
McKee  v.  Root,  153  Ind.  314,  and  cases  there  cited;  Greg- 
ory V.  Smith,  139  Ind.  48 ;  Abshtre  v.  Williamson,  149  Ind. 
248 ;  Christ  v.  Wayne,  etc..  Loan  Assn.,  151  Ind.  245 ; 
Michigan,  etc.,  Ins.  Co.  v.  Frankcl,  151  Ind.  534;  Oicen 
V.  Dresback,  154  Ind.  392.  The  mere  fact  that  appellant's 
decedent  set  up  her  lien  by  way  of  answer  and  etoss-com- 
plaint  certainly  constitutes  no  exception  to  the  rule  which 
the  law  exacts  in  taking  a  vacation  appeal. 

It  follows,  for  the  reasons  stated,  that  the  motion  to 
dismiss  must  be  sustained.     Appeal  dismissed. 


Mankin  v.  Pennsylvania  Company. 

[No.  ie,8E6.    Filed  April  28,  1908.]  fiS'  Jgl 

AfpeaIi  AMD  Brrob. — Change  of  Venue. — Superior  Oourti. — Juritdidion  .180  147 
of  Com  on  Change  of  Venae.— Where  a  oaose  waa  86nt  to  the  sa-  ij(~57| 
perior  court  of  an  adjoining  ootrntj  on  change  of  venue,  and  the  IM  4w| 
plaintiff  filed  in  Bach  oonrt  an  amended  complaint  and  a  leplf  to  jisg  ^ 
defendant's  anawer,  withoat  objection  to  tlie  jvrisdiotion  of  the  ,— ~~ — ^' 
court,  and  proceeded  to  trial,  it  is  too  late  for  him  to  qnestion  n70  Tej 
the  jnriadiotion  of  the  conrt  for  the  first  time  on  appeal,  pp.  ^S,  M^     ^ 

*^'  171      241, 

Sake.— SfoAjfe  Sepeofad.— The  act  of  1878  (Aota  1873,  p.  194)   by     ' 

which  the  original  bill  of  exceptions  oontaining  the  evidence 
oonld  be  embraced  in  the  transcript  without  copying  the  same, 
was  repealed  by  ^1477  Buns  1901.   p.  4^1, 
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AFPEAL.~Ileeord.^Et!idenee. — Wbere  th«  delft  took  the  part  of  the 
(aiginal  bill  of  ezoeptiona  ooBtaining  the  eridenoe  uid  Inoorpo- 
rated  it  in  the  tranacript  without  copying,  and  copied  the  re- 
mainder  of  the  bill  oontaining  appellant's  oballenge  to  the  Kowty, 
the  Instmctions  to  the  J1117,  and  the  Judge's  oertifloate  to  the 
bill,  the  evideaoe  is  not  properly  in  the  record,  imder  4^1,  66S 
Bums  1901,  requiring  &11  original  papers,  documents,  or  entries  to 
be  copied  into  the  transcript,  nor  under  46S8a  Bums  1901,  which 
pnmdes  that  the  original  bill  oontaining  the  eridenoe  may  be 
embraoed  in  the  transcript  instead  of  copying  it  therein,     p.  46I. 

Statutka.— JnWTirfment. — Rijereneelo  Title. — CorutUvtiaruU  Law. — The 
act  of  1891  (Aoto  1891,  p.  876)  amending  f359  of  the  act  <tf  1881 
(Acte  1881,  p.  S40)  conoeming  struck  Juries,  the  same  being  ^BSB 
B.  S.  1881,  refers  to  the  title  of  the  act  to  be  amended  as  "An  act 
oonoeniing  trial  by  jnr7,"  giving  the  number  of  the  Motion  of 
the  act  sought  to  be  amended,  and  the  section  number  thereof  in 
the  rerisad  statutes  of  1881.  The  title  to  the  aot  of  vhich  the 
section  sought  to  be  amended  is  a  partis  "An  aot  oonoeniing  pro- 
ceedings in  civil  cases. "  Htld,  that  the  sot  of  1891  is  nnoonstitu- 
tional  and  void,  under  431  of  article  i  at  the  Constitution,  which 
pnmdes:  "No  act  shall  ever  be  revised  or  unended  bj  mexe 
reference  to  the  title,  but  the  aot  revised  or  seotion  amended  shall 
bo  set  forth  and  published  at  full  length" 

Saue. — ATTiendment. — Reference  to  Titie. —  Oonititutional  Laui. — Where 
the  act  or  seotion  to  be  amended  is  identified  in  the  manner  re- 
quired by  the  Ckmstitution,  and  it  is  not  certain  what  act  or  seo- 
tion was  amended,  the  court  will  resort  to  means  other  than  the 
title  to  determine  what  act  or  section  was  amended;  but  if  the 
act  or  seotion  is  not  identified  in  the  manner  required  by  the 
GoQsritiitiou,  the  court  will  not  resort  to  such  other  means  of 
identification,  although  the  aot  intended  would  thereby  be  asoer- 
tained  beyond  question. 

Afpba.l  and  Brrok. — Struck  Jury. — Where  under  a  demand  for  a 
struck  Jury  it  appears  that  the  clerk  of  the  court  took  forty  of  the 
names  in  the  list  made  and  filed  by  the  Jury  oommissioneis  from 
which  a  jury  was  stniok,  It  must  be  held  on  appeal,  nothing  to 
the  contrary  being  shown,  that  the  clerk  adopted  said  forty 
names  as  his  own  selection,  under  ifi25  R.  S.  1881.' 

Sahe. — Itatructions. — When  Evidence  it  Not  tn  Record. — Where  the  eri- 
denoe is  not  in  the  record,  the  instructions  given  by  the  oocrt  will 
not  be  held  erroneous  if  oorteot  under  any  evidraioe  admissible 
under  the  issues  in  the  cause. 

From  Porter  Superior  Court ;  H.  B.  TutkiU,  Judge. 

Action   by   Jeaee    Mankin    against  the   PennBylvatiis 
Company.     From  a  judgment  in  favor  of  defendant, 
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plaintiff  appeals.  TraoBferred  from  Appellate  Court, 
under  §1337u  Burns  1901.    Affirmed. 

Peter  Crumpacher,  for  appellant. 

Allen  ZoUars,  C.  H.  Warden  and  F.  M  Zollara,  for  ap- 
pellee. 

Monks,  J. — Appellant  brought  this  action  in  the  Lake 
Superior  Court  to  recover  damages  for  personal  injuries  to 
himself,  alleged  to  have  been  caused  by  appellee's"  passenger- 
traiD  colliding  with  him  on  April  27,  1898.  Before  ap- 
pellee filed  any  pleadings,  the  venue  of  said  cause  was 
changed  to  the  Porter  Superior  Court,  where  appellant 
filed  an  amended  complaint.  Appellee  filed  an  answer  in, 
two  paragraphs,  to  the  second  paragraph  of  which  appellant 
filed  a  reply.  'The  cause  was  tried  by  a  jury,  and  a  general 
verdict  returned  in  favor  of  appellee.  Answers  to  interrog- 
atories submitted  by  the  court  at  the  request  of  the  parties 
were  returned  with  the  general  verdict  Over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  in  favor  of 
appellee  upon  the  general  verdict. 

Appellant  has  assigned  two  errors:  (1)  "That  the 
Porter  Superior  Court  erred  in  proceeding  In  said  cause, 
for  it  had  no  jurisdiction;"  (2)  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  triaL 

At  the  time  the  change  of  venue  was  taken,  the  statute 
provided  that  the  cause  should  be  sent  to  the  circuit  court 
of  the  adjoining  county.  After  the  papers  and  transcript 
in  said  cause  had  been  filed  in  the  ofiice  of  the  clerk  of  the 
Porter  Superior  Court,  and  said  cause  docketed  therein, 
appellant  appeared  in  open  .court  and  filed  an  amended 
complaint,  and  afterwards  filed  a  reply  to  appellee's  answer 
to  said  complaint.  Afterwards  the  cause  was  tried  by  a 
jury,  and  a  verdict  returned.  Appellant  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  final  judgment  was 
rendered  against  him.  Appellant  did  not  raise  any  ques- 
tion in  the  court  below  as  to  the  jurisdiction  of  said  court. 
Vol.  160—29 
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The  Porter  Superior  .Court  had  general  juriBdiction  over 
the  class  of  cases  to  which  the  one  before  us  belongs.  After 
appellant  appeared  in  that  court,  without  objection  to  the 
jurisdiction  thereof,  and  took  the  etepe. above  mentioned, 
ae  the  record  shows,  it  was  too  late  for  him  to  question  its 
jurisdiction  of  this  cause.  Appellant  was  plaintiff,  and 
was  demanding  in  that  court,  which  had  general  jurisdic- 
tion over  die  subjectrmatter,  a  judgment  against  appellee. 
He  can  not  now  claim  that  said  court  had  no  authority  to 
act  Cox  V.  Pr&iit,  25  Ind.  90,  93,  94 ;  Gamer  v.  Board. 
27  Ind.  323,  324 ;  Tholke  v.  State,  ex  rel.  50  Ind.  355, 
356;  Street  v.  Chapman,  29  Ind.  142,  151,  152;  Center 
Tp.  V.  Board,  etc.,  110  Ind.  579,  582,  583. 

Appellee  insists  that  the  part  of  the  record  which  pur- 
ports to  be  a  bill  of  exceptions  containing  the  evidence,  pro- 
ceedings on  appellant's  challenge  to  the  array,  and  the  in- 
structions, is  not  in  the  record,  and  that  for  this  reason  no 
question  presented  by  the  motion  for  a  new  trial  can  be  de- 
termined. What  purports  to  be  a  bill  of  exceptions  com- 
mences on  page  70,  and  ends  on  page  522  of  the  transcript. 
The  jury  returned  a  verdict  on  May  27,  1899,  the  last  day 
of  the  May  term  of  said  court,  and  appellant  filed  his 
motion  for  a  new  trial  on  the  first  day  of  the  next  term  of 
said  court.  Said  motion  was  overruled  by  ^e  court  on 
May  27,  1900,  and  ninety  days  given  appellant  in  whidi 
to  file  a  bill  of  exceptions.  The  evidence  was  taken  down 
by  an  official  reporter,  and  the  longhand  manuscript  of  the 
evidence  was  filed  in  the  clerk's  office  before  It  was  incor- 
porated in  the  bill  of  exceptions.  After  the  same  was  in- 
corporated in  the  bill  of  exceptions.  Said  bill,  on  January 
9,  1901,  was  signed  by  the  judge  and  'filed  in  the  clerk's 
office  on  January  10, 1901.  It  appears  from  the  record  that 
the  clerk  has  taken  pages  70  to  485  inclusive,  of  the  original 
bill  of  exceptions,  and  embraced  the  same  in  the  transcript, 
and  immediately  thereafter  has  copied  into  the  transcript 
the  remainder  of  the  bill  of  exceptions,  being  pages  486  to 
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522,  inclusive.  In  other  worda,  aaid  original  bill  of  excep- 
tions has  been  taken  or  torn  apart,  and  that  part  thereof 
containing  the  evidence  and  the  banning  of  the  bill  has, 
without  copying,  been  embraced  in  the  transcript  as  pages 
TO  to  485  inclusive,  and  the  remainder  of  aaid  original 
bill,  containing  the  proceedings  on  appellant's  challenge  to 
the  array,  and  the  inatructions,  and  the  judge's  certificate 
to  the  bill,  has  been  copied  into  the  transcript  as  pages  486 
to  522  inclusive. 

Appellant  insists  that  the  bill  of  exceptions  is  properly 
in  the  record  in  this  court,  under  the  act  of  1873  (Acts 
1873,  p.  194),  and  that  the  evidence  and  other  matter  con- 
tained therein  must  be  considered  by  this  court.  An  exam- 
ination of  the  decisions  of  this  court  will  show  that  said  bill 
of  exceptions  is  not  a  part  of  the  record  under  said  act. 
It  is  clear,  however,  that  said  act  of  1873  waa  repealed  by 
§1447  Buma  1901,  §8,  Acts  1899,  p.  384,  which  took 
effect  March  3,  1899,  several  months  before  the  trial  of  this 
cauae.  We  need  not,  therefore,  give  said  act  of  1873  any 
further  consideration. 

TTnder  the  code  of  civil  procedure  no  original  paper,  doc- 
ument, or  entry  in  a  cause  can  be  incorporated  in  the  tran- 
script filed  on  appeal  in  this  court,  but  all  papers,  docu- 
ments, and  entries  must  be  copied  into  the  transcript,  and 
if  any  auch  original  paper,  document,  or  entry  is  incor- 
porated in  the  transcript  it  will  be  disr^arded.  §§66i; 
662  Bums  1901,  §§649,  650  R.  S.  1881  and  Homer  1901; 
Boll  V.  Eockkill,  143  Ind.  530,  532,  533 ;  Leach  v.  Mallix, 
149  Ind.  146,  148,  and  eaaea  cited.  The  only  exception 
to  this  rule,  since  the  repeal  of  said  act  of  1873  (Acts  1873, 
p  194)  is  that  created  by  §638a  Bums  1901  (Acts  1897, 
p  244),  under  which  an  original  bill  containing  the  evi- 
dence may  he  embraced  in  the  transcript,  instead  of  copying 
it  therein.  All  other  lawa  on  this  subject  have  been  either 
repealed  or  held  unconstitutional.  Smith  v.  State,  145  Ind. 
176,  182,  183;  Beaity  v.  Miller.  146  Ind.  231;  Adams  v. 
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State,  156  Ind.  596,  597-603."  Nothing,  however,  but  the 
evidence  csn  lie  brought  up  by  the  original  bill.  If  it 
contains  instructions  or  other  matters,  they  will  be  diBre- 
garded.  Adams  t.  State,  supra,  and  cases  cited ;  Maynard 
V.  Waidlich,  156  Ind.  562,  566. 

Said  original  bill  of  exceptions  ia  not  embraced  in  tlie 
transcript  as  required  by  the  act  of  1897,  supra,  and  is  not, 
therefore,  in  the  record  under  that  act.  Nor  ia  the  bill 
copied  into  the  transcript  as  required  by  §§661,  662,  supra, 
and  the  same  is  not,  therefore,  in  the  record  under  said 
sections. 

As  neither  said  act  of  1897,  supra,  nor  said  §§661,  662, 
supra,  have  been  complied  with,  said  bill  of  exceptions  can 
not  be  considered. 

But  if  the  court  considered  that  part  of  the  bill  which  is 
copied  into  the  transcript,  and  which  includes  a  copy  of  the 
judge's  certificate  showing  when  the  same  was  presented  to, 
and  signed  by  him,  it  would  not  change  the  result.  Said 
part  of  the  bill  shows  that  appellee  filed  in  the  office  of  the 
clerk  of  the  Porter  Superior  Court  a  written  demand  for 
a  struck  jury  to  tiy  said  cause ;  that  said  clerk  gave  written 
notice,  according  to  law,  of  said  demand  to  appellant  and 
appellee  that  the  date  fixed  for  the  striking  of  said  jury  was 
May  11,  1899.  The  jury  commissioners  were  also  notified 
of  said  demand  and  date,  and  on  May  8,  1899,  said  jury 
commissioners  handed  to  the  clerk  the  names  of  fifty  per- 
sona from  whom  to  strike  said  jury ;  that  all  of  the  persona 
named  in  said  list  were  residents  of  Center  township,  in 
Porter  county,  and  all  but  two  were  residents  of  the  city  of 
Valparaiso,  in  said  township.  On  the  day  fixed  to  strike  the 
jury  said  jury  commissioners  were  not  present,  and  said 
appellee  was  present  by  its  attorneys,  and,  appellant  not 
appearing  at  any  time  either  in  person  or  by  attorney,  ap- 
pellee, by  its  attorneys,  and  the  clerk  of  said  court  pro- 
ceeded to  strike  from  a  list  of  forty  names  taken  hy  the 
clerk    from    such    list    of    fifty    names    until    the    list 
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was  reduced  to  sixteen,  whereopon  the  clerk  issued  procesa  ■ 
to  tlie  ahenff  commanding  him  to  summon  said  sixteen' 
persons  as  atruck  jurors.  None  of  the  names  of  said  list 
of  fifty  names  was  selected  by  said  jury  commissioners 
and  deposited  in  the  jury-box,  nor  were  such  names, 
or  any  of  them,  drawn  from  the  jury-box.  After  the  jury 
had  been  sworn  on  their  voir  dire,  and  before  they  were 
sworn  to  try  the  cause,  appellant  challenged  the  array,  one 
of  the  grminda  of  challenge  being  that  the  provisions  of 
§534  Bums  1901,  Acta  1891,  p.  376,  had  not  been  com- 
plied with  in  the  selection  of  the  names  and  striking  of  the 
jury. 

It  is  contended  by  counsel  for  appellee  that  the  act  of 
1891,  mpra,  is  unconstitutional  and  void,  under  §21  of 
article  4  of  the  Constitution.  Section  21  of  said  article 
provides  that  "No  act  shall  ever  be  revised  or  amended 
by  mere  reference  to  the  title ;  but  the  act  revised  or  section 
amended  shall  be  set  forth  and  published  at  full  length," 
It  has  been  uniformly  held  by  this  court  that  two  things 
were  required  by  said  section  of  the  Constitution  in  the 
amendment  of  a  section  of  an  act:  (1)  The  title  of  the  act 
to  be  amended  should  be  referred  to  by  setting  the  same 
out  in  the  title  to  the  amendatory  act;  and  (2)  the  section 
as  amended  should  be  set  forth  and  published  at  full  length. 
Citkens  St.  R.  Co.  v.  Haugli,  142  Ind.  254,  256;  Ling- 
quist  V.  Slate,  153  Ind.  542-544,  and  cases  cited;  O'Mara 
V.  Wabaah  E.  Co.,  150  Ind.  648,  and  cases  cited.  The  title 
to  the  act  of  1891,  in  controversy,  reads  as  follows:  "An 
act  to  amend  §359  of  an  act  concerning  trial  by  jury,  in 
force  since  September  19,  1881,  the  same  being  §525  of 
the  revised  statutes  of  1881."  The  reference  in  the  title 
to  §859,  under  the  cases  cited  above,  is  not  sufficient. 
Said  section  may  be  found  in  an  act  entitled,  "An  act  con- 
cerning proceedings  in  civil  cases,"  Acts  1881,  pp.  240, 
307,  §525  R.  S.  1881. 

It  will  be  observed  that  the  amendatory  act  of  1891 
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(Acta  1891,  p.  376)  does  not  refer  to  the  title  of  the  act 
to  be  amended  by  setting  it  out,  as  required  hy  said  §21  of 
article  4  of  the  Conetitution,  but  refers  to  the  act  to  be 
amended  as,  "An  act  concerning  trial  by  jury,"  which  is 
not  the  title  of  the  act  in  which  said  §359,  supra,  may  be 
found.  When  the  act  or  section  to  be  amended  is  identi- 
fied in  the  manner  required  by  the  Constitution,  and  it 
is  not  certain  what  act  or  section  was  amended,  the  court 
will  resort  to  means  other  than  the  title  to  determine  what 
set  or  section  was  amended.  But  if  the  act  or  section  is 
not  identified  in  the  manner  required  by  the  Constitution, 
the  court  will  not  resort  to  such  other  means  of  identifica- 
tion, although  the  act  intended  would  thereby  be  ascertained 
beyond  question.  Lingquisl  v.  State,  153  Ind.  542,  544; 
Citizens  8i.  R.  Co.  v.  Haugh.  142  Ind.  254,  256,  257,  and 
cases  cited.  It  follows  that  as  the  title  of  said  act  of  1891, 
supra,  fails  to  identify  the  section  to  be  amended  by  setting 
the  same  out  in  the  title  thereof,  as  required  by  §21  of 
article  4  of  the  Constitution,  the  same  is  unconstitutional 
and  void,  and  that  §359,  Acts  1881,  pp.  240,  307,  §525 
E.  S.  1881,  was  in  force  when  said  jury  was  struck.  The 
fact  that  said  unconstitutional  act  of  1891  was  not  observed 
in  the  striking  of  said  juiy,  tberefore,  furnishes  appellant 
no  ground  for  complaint 

The  clerk  of  the  court  below  took  forty  of  the  names  in  the 
list  made  and  filed  by  the  jury  commissioners  in  the  clerk's- 
office,  and  from  them  the  jury  was  struck.  It  must  be  held, 
nothing  to  the  contrary  being  shown,  that  the  clerk  adopted 
said  forty  names  as  his  own  selection  under  §525,  supra. 
The  court  heard  the  evidence  on  the  challenge  to  the  array 
and  found  against  appellant.  We  think  this  finding  of  die 
court  below  was  clearly  sustained  by  the  evidence  given"  on 
that  issue. 

Complaint  is  made  of  certain  instructions  given  to  the 
jury.  As  the  evidence  is  not  in  the  record,  none  of  the 
instructions  will  be  held  erroneous  if  correct  under  any 
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evidence  admissible  under  the  issues  in  the  cause.  Bapp  v. 
Kester,  125  Ind.  79,  82,  and  cases  cited ;  Chestnut  v.  South- 
em  Ind.  B.  Co.,  157  Ind.  609,  515,  and  casea  cited.  Con- 
sidering the  instructions  as  a  whole,  and  disregarding  mere 
verbal  inaccuracies,  as  we  are  required  to  do  {Shields  v. 
Slate,  149  Ind.  395,  406,  and  cases  cited),  we  can  not  Bay 
that  said  instructions  are  not  correct  under  any  evidence 
admissible  under  the  issues. 

Judgment  affirmed. 

Oillett,  J.,  concurs  in  the  result 


ZUELLY  ET  AL.  V.    CasPER  ET  AL.  j 

(No.  19,782.    FUed  April  24,  IBOS.  ] 

OoOTiTiKS. — Officen. —  Unlawful  Allowaneet. —  Reeoseiy. — Portia. — Sail 
by  Taxpayer. — Suit  may  be  maintained  by  lesident  taxpayers  of 
the  comity  against  the  county  andltor  for  the  recovery,  for  the 
benefit  of  the  oonnty,  of  money  wrongfnlty  allowed  by  the  board 
of  oonunissionen  and  unlawfully  paid  to  tha  connty  auditor  in 
excess  of  the  salary,  fees,  and  compensatioa  to  which  be  was  en- 
titled Tindsr  the  statute,  where  the  board. of  commissionen  was 
leqaefltod  by  plaintiffs  to  bring  the  action,  and  reftuwd  to  do  bo. 

Prom  Perry  Circuit  Court;  E.  M.  Stoan,  Judge. 

Buit  by  Adolph  Zuelly  and  others  against  Martin  F. 
Casper  and  others.  From  a  judgment  for  defendants  on 
demurrer  to  complaint,  plaintiffs  appeal.  Transferred 
from  Appellate  Court,  under  §1887u  Burns  1901.  Re- 
versed. 

S.  H.  Esarey,  for  appellants. 

J.  L.  SuddaTtk,  W.  T.  Zenor,  M.  D.  Casper  end  Philip 
Zoercher,  for  appellees. 

DowxiNo,  J. — The  appellants,  Adolph  Zuelly,  Henry 
H.  Bielefeld,  and  Frederick  B.  Wichser,  describing  them- 
selves as  residents  and  taxpayers  of  the  county  of  Perry, 
in  the  State  of  Indiana,  brought  this  suit  against  the  ap- 
pellee Casper  and  the  board  of  commissioners  of  said  county 
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to  recover^  for  the  use  of  Uie  oounty,  some  $3,985  charged 
to  have  been  wrongfull;  allowed  by  the  said  board  and 
unlawfully  paid  to  tbe  appellee  Caaper,  who  waa  the  auditor 
of  said  county,  in  excess  of  the  salary,  fees,  and  compensa- 
tion to  which  he  was  entitled  under  the  statute. 

The  nilinfrs  of  the  court  sustaining  demurrers  to  the 
complaint  for  the  insufficiency  of  the  facts  stated,  for  want 
of  capacity  of  the  plaintiffs  to  sue,  and  for  a  defect  of  parties 
plaintiff,  are  the  errors  assigned. 

The  allegations  of  the  capacity  in  which  the  plaintiffs 
sue,  and  their  interest  in  the  subject-matter  of  tlie  action 
are  followed  by  the  averments  that  Casper  was  elected  audi- 
tor of  Perry  county  at  the  general  election  held  in  Novem- 
ber, 1890,  and  that  he  duly  qualified  and  entered  upon  and 
discharged  the  duties  of  the  oflGce  for  the  term  of  four  years 
from  and  after  December  1,  1890;  that  at  the  general  elec- 
tion held  in  November,  1894,  he  was  reelected  to  said  office 
for  the  tenn  of  four  years  from  December  1,  1894,  and 
that  he  was  diily  qualified  and  entered  upon  and  discharged 
the  duties  of  said  office  for  said  term ;  that  during  each  of 
said  terms  the  said  Casper  received  the  full  amount  of  the 
fees  and  salaries  allowed  him  by  law  as  such  auditor;  that, 
under  color  of  his  said  office  of  auditor,  the  appellee  Casper, 
in  addition  to  his  lawful  fees  and  salaiy,  taxed  and  charged 
against  said  county  divers  illegal  fees  and  claims  which 
are  itemized  and  particularly  set  out,  amounting  in  the 
aggregate  to  $3,985;  that  the  said  fees  and  claims  were 
allowed  by  said  board  of  commissioners,  and  that  said  Cas- 
per, as  such  auditor,  waa  by  said  board  authorized  to  draw 
his  warrants  upon  the  county  treasurer  for  the  sum  so 
allowed ;  that  said  sums  were  drawn  by  and  paid  to  said 
Casper,  who  still  retains  the  same,  although  said  moneys 
were  demanded  from  him  by  the  said  hoard ;  that  more 
than  thirty  days  before  the  commencement  of  this  suit 
the  appellants  requested  said  board  of  commissioners  to 
bring  an  action  against  the  said  Casper  for  the  recovery  of 
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the  moneys  bo  received  bj  him,  but  that  aaid  board  refused, 
and  still  refuses,  to  do  so^  The  complaint  further  avers  that 
the  suit  is  brouj^t  for  the  benefit  of  the  county  of  Perry, 
and  that  the  board  of  eommissioDers  of  said  county  iB 
made  a  defendant  to  answer  as  to  its  interest  in  said  causa 

The  objection  to  the  complaint  is  thus  stated  in  the  brief 
of  counsel  for  appellees:  "The  appellees  insist  that  under 
the  law  of  the  State  of  Indiana,  and  under  the  facts  as  dis- 
closed by  the  pleading  in  this  case,  the  board  of  commit 
sioners  of  Peny  county,  Indiana,  alone,  could  bring  this 
action  against  Martin  F.  Casper  as  auditor  of  said  comity, 
and  that  the  appellants  have  no  l^;al  right  to  bring  the 
suit  as  it  was  brought  in  this  casA."  It  is  further  contended 
in  argument  that  the  appellants  can  not  maintain  the  suit 
because  it  does  not  appear  that  they  have  suffered  a  special 
injury  different  from  that  sustained  by  the  general  pnblio 
in  the  violation  of  a  duty  owing  to  them  as  individuals. 

The  complaint  chaises  and  th^  demurrer  admits  that  the 
appellee  Casper,  as  auditor,  wrongfully .  received  a  veiy 
large  amount  of  the  public  revenues  of  the  county,  and  that 
he  refused  to  repay  this  money  to  the  county,  to  which  it 
rightfully  belonged.  It  also  appears,  and  is  admitted  by 
the  demurrer,  that  the  board  of  commissioners  of  the  county 
refuses  to  bring  suit  to  recover  the  moneys  so  wrongfully 
withheld.  If  the  appellees  are  correct,  the  unfortunate 
county,  by  reason  of  the  dishonesty  of  its  officers,  is  utterly 
helpless,. and  nothing  can  be  done  by  it  or  by  its  taxpayers 
to  redress  the  wrongs  to  which  for  eight  years  it  was  sys- 
tematically subjected.  If  this  is  the  law,  the  situation  is 
certainly  one  to  be  deplored. 

Each  of  the  counties  of  this  State  is  an  involuntary  sub- 
division of  the  State,  and  a  corporation  for  governmental 
parposea.  Its  corporate  name  is  the  Board  of  Commis- 
sioners of  the  County  of ,  and  such  hoard  is  the  legal 

representative  of  the  conn^,  having  the  general  manage- 
mfflit  and  control  of  its  property  and  affairs.     In  most 
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cases,  where  mone;  is  due  or  owing  to  the  cotmty,  it  is  l}ie 
Anty  of  the  board  of  commissioners  to  compe]  its  payToen^ 
bj  suit  if  necessary,  and  to  take  all  proper  steps  to  protect 
the  rights  and  intereste  of  the  county.  But  the  inhabitanta, 
not  the  board,  constitute  the  county ;  and  if  their  interests 
are  neglected  or  betrayed  by  the  oflScers  charged  with  the 
duty  of  protecting  them,  all  or  any  of  ihe  inhahitanta  and 
taxpayers  who  are  injuriously  affected  by  ihe  malfeasance 
or  nonfeasance  of  the  board  may  in  many  cases  bring  an 
action  to  prevent  8  threatened  wrong,  or  to  obtain  redress 
for  an  injury  already  inflicted  upon  the  county.  Nothing 
is  more  certain  than  that  the  board  of  commissioners  can 
mote  no  disposition  of  the  public  funds  except  such  as  is  ex- 
pressly authorized  by  law.  It  is  equally  true  that  a  public 
officer  can  receive  only  such  fees,  salary,  or  compensation 
as  is  expressly  given  him  by  statute.  The  board  can  no 
more  make  donations  of  the  public  revenues  to  a  ooanl7 
officer  than  it  can  bestow  such  favors  on  private  individuals. 
Taxation  is  the  source  of  revenue,  and  the  moneys  collected 
by  that  means  can  not  be  applied  to  any  purpose  not 
authorized  by  law. 

The  objection  urged  a^inst  the  right  of  a  taxpayer  to 
maintain  a  suit  on  behalf  of  the  public  has  been  presented 
in  many  cases  in  this  court  in  which  the  relief  sou^t  was 
an  injunction  against  the  unauthorized  application  of  the 
revenues  of  the  county.  Such  right  has  uniformly  been  up- 
held. In  Harney  v.  Indianapolis,  etc.,  R.  Co.,  32  Ind.  244, 
247,  the  court,  by  Frazer,  C.  J.,  said:  "But  it  is  con- 
tended that  a  taxpayer  has  no  audi  interest  in  the  funds 
belonging  to  the  county  treasury  as  will  enable  him  to 
maintain  a  suit  to  prevent  unlawful  approiffiations  there- 
of. We  can  not  regard  this  question  as  open  to  further  dis- 
cussion in  this  court.  It  has  beoi  a  common  remedy  in  this 
State,  and  has  been  sanctioned  by  repeated  judgments  here. 
Lafayette  v.  Cox,  5  Ind.  38 ;  Oliver  v.  Keightley,  24  Ind. 
514.     It  has  been  sanctioned  elsewhere.    New  London  v. 
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Brainard,  22  Conn.  552.  It  is  sancUoned  by  established 
principles  acted  upon  and  recogilized  everywhere.  The 
citizen  may  not  be  able  to  protect  himself  in  any  other  way. 
If  this  is  not  his  remedy,  he  has  nona  The  money  drawn 
from  him  by  taxation  may  be  squandered  by  unlawful 
donations  to  forward  all  manner  of  visionary  schemes; 
other  contributions  may  be  wrung  from  him  from  year 
to  year  and  wasted  in  the  same  way,  in  defiance  of  laws 
carefully  framed  for  his  protection,  and  he  would  never- 
theless be  helpless.  A  more  proper  case  for  injunction 
can  not  be  well  conceived  than  that  in  which  a  taxpayer 
seeks  to  protect  from  lawless  waste  a  public  fund,  which, 
when  dissipated  thus,  the  law  will  with  strong  hand  com- 
pel him  to  replenish.  See  Gifford  v.  New  'Jersey  B.  Co., 
2  Stock.  171."  The  following  authorities  are  to  the 
same  effect:  Board,  eic.,Y.  Markle,  46  Ind.  96;  Deweese  v. 
Button,  144  Ind.  114;  Tovm  of  Winamae  v.  HyddUsion, 
132  Ind.  217;  Alexander  v.  Johnson,  144  Ind.  82;  Nill 
V.  Jenkinson,  15  Ind.  425;  Dillon,  Mun.  Corp.  (4th  ed.), 
§§917,  922.  So  to,  it  has  been  beld  by  this  court  that  a 
citizen  and  taxpayer  has  such  an  interest  in  the  subject  as 
entitles  him  to  examine  the  records  and  files  of  the  county 
auditor's  office,  under  reasonable  regulations,  and  that  such 
right  may  be  enforced  by  mandamus.  State,  ex  rel.,  v. 
King,  154  Ind.  621. 

The  reasons  given  by  the  court  in  support  of  the  right  of 
a  taxpayer  to  maintain  an  action  to  enjoin  an  unlawful 
disposition  of  public  funds  apply  with  equal  force  where 
ihe  wrong  has  been  accomplished,  the  fund  dissipated,  and 
the  public  officers,  whose  duty  it  is  to  sue  for  and  recover 
the  money,  obstinately  or  corruptly  refuse  to  act.  In  the 
case  of  private  corporations,  it  has  often  been  decided  thaj 
suit  may  be  brought  by  a  stockholder  on  behalf  of  the  cor- 
poration, against  the  directors  and  others  for  frauds, 
wrongs,  and  breaches  of  trust,  and  for  lie  recovery  from 
them  of  money  of  which  the  corporation  has  been  de^ 
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fr&uded ;  the  latter  being  joined  as  a  defeodaot  Dodge  r. 
Woohcy,  18  How.  331,  15  L.  Ed.  401 ;  Davenport  v.  Daws, 
18  Wall  626,  21  L.  Ed.  988;  Havm  v.  Oakland,  104  TT. 
S.  450,  460,  26  L  Ed.  827 ;  Porter  v.  Sabin,  149  U.  B. 
473,  13  Sup.  Ot  1008,  37  L.  Ed.  815;  Beach  v.  Cooper, 
72  CaL  99,  13  Pac  161 ;  StreigU  v.  Junk.  16  U.  S.  Appt 
(6th  Cir.)  608,  8  C.  C.  A.  137,  59  Fed.  321;  Pomeroy, 
Eq.  Jurisp.  (2d  ed.).  1095;  Thompeon,  CorporationB, 
§4479 ;  Beach,  Priv.  Corp.,  256. 

The  legal  principle  which,  under  special  circumstances, 
and  subject  to  somewhat  narrow  restrictions,  permits  a 
stockholder  to  sue  for  the  redress  of  wrongs  or  frauds  upon 
the  corporation,  may,  without  violence,  be  extended  to  the 
tazpayers  of  public  corporations,  where  thti  wrong  is  ap- 
parent, the  equity  clear,  and  the  officers  charged  with  the 
duty  of  protecting  the  interests  of  the  taxpayers  refuse  to 
act.  It  is  also  to  be  observed  that  the  statutes  of  this  State 
expressly  recognize  the  right  of  a  taxpayer  to  interpose  by 
appeal  for  the  purpose  of  defeating  allowances  made  by  the 
board  of  commissioners  without  authority  of  law.  §§7858, 
7859  Bums  1901,  §§5771,  5772  R.  S.  1881  and  Homer 
1901 ;  Fordyce  v.  Board,  etc.,  28  lad.  454 ;  State,  ex  rel,  v. 
Benson,  70  Ind.  481;  Gemmill  v.  Arthur,  125  Ind.  258; 
Myers  v.  Gibson,  147  Ind.  452. 

And  it  is  provided  in  the  code  of  civil  procedure  that, 
when  the  question  is  one.  of  a  common  or  general  interest 
of  many  persons,  one  or  more  may  sue  or  defend  for  the 
benefit  of  the  whole.  §270  Bums  1901,  §269  R.  S.  1881 
and  Homer  1901;  Tate  v.  Ohio,  etc.,  B.  Co..  10  Ind.  174; 
Pomeroy,  Remedies  &  Remedial  Ri^ts  (2d  ed.),  §§388- 
390. 

The  precise  question  before  us  has  been  decided  by  the 
supreme  court  of  Wisoonsin.  In  Land,  etc.,  Co.  \.  i£c- 
Intyre,  100  Wis.  245,  75  N.  W.  964,  69  Am.  St  915,  the 
action  was  brought  to  charge  the  defendant  as  trustee  for 
Vilas  county  for  moneys  claimed  to  have  heetn  corruptly 
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drawn  by  him  from  the  treaflury  of  the  coanty.  The  com- 
plaicanta  showed  that  they  were  taxpayers  of  the  coun^; 
that  they  had  applied  to  the  hoard  of  superviaora,  and  de- 
manded that  an  action  he  brought  by  the  hoard  to  recover 
the  moneys  afterwards  sued  for  by  the  complainants;  that 
the  board  refused  to  take  any  action ;  and  that  thereupon 
suit  was  instituted  in  behalf  of  the  complainants  and  other 
taxpayers.  A  demurrer  to  the  complaint  was  overruled, 
and  the  defendant  appealed.  Objection  was  made  in  that 
case,  as  in  the  case  at  bar,  that  the  plaintifEs  could  not 
maintain  the  action  because  their  interest  was  indirect,  and 
could  be  enforced  only  in  the  name  of  the  board  of  super- 
visors. In  disposing  of  this  objection,  in  the  course  of  a 
carefully  considered  opinion,  the  court,  by  Marshall,  J., 
said:  ''The  general  rule  is  that  where  a  cause  of  action 
exists  in  favor  of  a  corporation,  and  its  governing  body 
refuses  to  enforce  it,  any  member  thereof  may  do  so  by 
suing  in-equity  in  behalf  of  himself  and  all  others  similarly 
situated.  Thompson,  Corporations,  §4479 ;  Dovd  v.  "Wis- 
consin, etc.,  R.  Co.,  65  "Wis.  108;  Hinz  v.  Van  Duaen,  95 
Wis.  503.  That  applies  to  public  as  well  as  private  cor- 
porations. Willard  V.  Comstock,  58  Wis.  565;  Frederick 
v.  Douglas  Co.,  96  Wis.  411 ;  Quaw  v.  Faff,  98  Wis.  586 ; 
Dillon,  Mun.  Corp,  §915.  And  by  force  of  a  statute  of 
this  state,  a  creditor  of  a  corporation  has  sufficient  interest 
therein  to  entitle  him  to  maintain  the  action.  South  Bend, 
etc.,  Co.  V.  Qeorge  C.  Cribb  Co.,  97  Wis.  230 ;  Oores  v.  Day, 
99  Wis.  276.  The  purpose  of  the  remedy  in  such  cases  is 
not  .to  interfere  with  the  exercise  of  legal  discretion  on  the 
part  of  those  charged  with  the  primary  duty  of  enforcing 
corporate  rights,  but  to  furnish  relief  where  there  is  an  "un- 
justifiable neglect  or  refusal  to  exercise'  such  discretion. 
Neither  is  the  remedy  confined  to  the  one  which  the  corpo- 
ration may  invoke,  whether  equitable  or  legal  The  remedy 
afforded  to  a  member  of  a  corporation  is  necessarily  in 
equity,  for  he  has  no  direct  interest  to  be  protected  by  a 
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personal  action.  He  must  proceed  in  equity  or  not  at  all, 
joining  the  corporation  as  a  party  in  the  capacity  of  truatee 
for  all  its  members.  *  *  *  So,  the  rule  is  firmly  eatab- 
lished  that  where  a  cause  of  action  exists  in  favor  of  a 
corporation,  -whatever  be  its  proper  remedy,  if  its  govern- 
ing body  refuses  to  proceed,  justice  can  not  thereby  be  de- 
feated, for  those  upon  whom  the  injury  indirectly  falls 
may  obtain  redress  in  equily.  It  certainly  would  be  a 
strange  situation  if  unfaithful  officials  could  plunder  a 
county  in  the  manner  alleged  in  the  complaint  and  be  free 
from  danger  of  being  compelled  to  return  their  ill-gotten 
gains,  or  make  good  the  injury  caused  by  their  corrupt  con- 
duct, because  they  had  retired  from  office  and  the  corpora- 
tion, through  its  proper  officers,  unjustly  refused  to  prose- 
cute them.  The  intelligence  and  wisdom  of  the  lawmakers, 
and  the  boasted  power  of  courts  of  equity  to  lay  hold  of 
situations  where  I^al  remedies  stop,  and  prevent  a  failure 
of  justice  flowing  from  defective  legal  remedies,  are  not 
rightly  subject  to  such  a  criticism.  As  well  said  by  Chief 
Justice  Orton  in  Willard  v.  Comsiock,  58  Wis.  565,  in 
substance:  If,  for  conduct  such  as  detailed  in  the  com- 
plaint, there  is  no  remedy,  and  there  is  none  unless  this  be 
proper,  the  taxpayers  are  at  the  mercy  of  dishonest  officials 
and  must  stand  by  and  see  the  public  treasury  plundered, 
bound  help,less  by  technical  rules  of  law.  The  idea  is 
simply  preposterous,  and  that  is  all  that  need  be  said  about 
it.  No  such  situation  exists,  as  is  sufficiently  shown  by 
what  has  preceded.  The  powers  of  courts  of  equity  are 
broad  and  absolute  enough  to  fit  all  situations  where  jus- 
tice requires  a  remedy.  While  guided  by  precedents, 
eqnity  is  not  bound  by  them,  but  may  meet  new  situations  as 
they  arise,  so  that  in  the  race  between  it  and  the  ingenuity 
of  unfaithful  officials,  the  former  will  generally  prevail,  un- 
less defeated  by  utter  insolvency  of  such  officials." 

Again,  in  Webster  v.  Douglas  County,  102  Wis.   181, 
77  N.  W.  885,  72  Am.  St.  870,  the  doctrine  stated  in 
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Land,  etc.,  Co.  v.  Mclntyre,  100  Wia.  245,  75  N.  W.  964, 
69  Am.  St.  915,  was  reaffirmed  in  these  words:  "It  is 
well  settled  in  thia  state  that  a  taxpayer  may  maintain 
an  action  in  equity,  on  behalf  of  himself  and  all  other 
taxpayers,  to  restrain  public  officers  from  paying  out 
the  public  money  for  illegal  purposes,  and  may  also, 
under  the  proper  circumstances,  compel  public  officers, 
and  even  third  persons,  to  repay  into  the  public  treasury 
mon^  already  paid  out  illegally.  These  propositions  do 
not  require  further  diacussion." 

The  case  brought  here  by  this  record  is  in  the  nature  of 
a  suit  in  equity  to  charge  the  appellee  Casper  for  moneys 
belonging  to  the  county  wrongfully  obtained  by  him,  and 
now  unlawfully  withheld.  The  complaint  shows  (although 
with  less  fulness  and  particularity  than  could  be  wished) 
that  the  board  of  commissioners  was  requested  by  the  ap- 
pellants to  bring  an  action  for  the  recovery  of  the  said 
moneys,  and  that  they  refused  to  do  so.  Under  these  circnm- 
stances,  we  are  of  the  opinion  that  the  appellants,  as  tax- 
payers, had  such  an  interest  in  the  public  funds  wrong- 
fully withheld  and  appropriated  by  the  appellee  Casper  as 
authorized  them  to  institute  an  action  in  their  own  names 
for  the  benefit  of  themselves  and  all  others  having  a  common 
interest  with  them  in  the  restitution  of  the  said  revenues; 
the  board  of  commissioners  being  joined  as  a  defendant. 

No  question  is  made  by  the  appellees  as  to  the  illegality 
of  the  allowances  made  to  Casper  which  are  sought  to  be  re- 
covered in  this  suit.  It  is  perfectly  clear  that  many  of 
them  were  wholly  unauthorized,  and  it  is  not  necessary  for 
MB  to  consider  them  in  detail. 

The  complaint  was  sufficient,  and  the  court  erred  in  sus- 
taining the  demurrers  to  it.  Judgment  reversed,  with 
directions  to  overrule  the  demurrers  to  the  complaint,  and 
for  further  proceedings  in  conformity  to  this  opinion. 

Jordan,  J.,  did  not  participate  in  this  decision. 
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{No.  19,9S9.    Filed  April  24,  1S08.] 

Orooval  Law. — Abortion. — Prineipdl. — Abunce  of  Principal. — One 
who  procnres  an  iDstminent  for  a  woman,  which  he  vAwiaes  and 
directs  her  to  use  upon  herself  to  produoe  a  criminal  abcntion, 
may  be  oonvicted  u  principal,  where  the  woman,  pnnmant  to 
Bnoh  advice  and  direction,  naea  the  infltnunent  for  booIi  pnrpoee, 
though  in  the  absence  of  the  former,  thereby  canBing  her  to  mia- 
carry  and  die.  pp.  46B-47t. 

SaKb. — Abortion. — Dying  Declaratiom. — Etndenre. — Dying  declarationB 
of  the  woman,  in  a  proaecntion  for  criminal  abortion  resulting  in 
death,  to  the  effect  that  when  she  told  defendant  that  she  was 
pregnant  by  him,  he  promised  to  relieve  her,  and  brought  her 
the  inatmment  with  which  she  procnred  the  abortion  and  told 
her  to  use  it,  were  admissible  as  relating  to  the  ciicnmstaacca  of 
the  death,    pp.  467:t70. 

SiXB. — Abortion — Oarput  Delicli. — Evidence. — In  a  rrosecntion  for 
producing  criminal  abortion  resulting  in  the  death  of  the  woman, 
evidence  showing  the  abortion,  and  the  death  as  a  result  thereof, 
that  there  were  two  openings  from  the  uteras  into  the  abdominal 
cavity,  that  there  was  a  delay  in  calling  a  physician,  and  state- 
ments of  deceased  of  her  purpose  to  get  rid  of  tlie  child,  was  snf- 
flcient  to  establish  the  corpju  delidi.    pp.  469,  470. 

EviDENOE. — Privileged.  Oommwucationt. — Physician  and  Patitnt. — WU- 
nemet. — Criimnal  Lam. — Abortion. — Testimony  of  a  physician,  wbo 
was  called  to  treat  deceased,  that  after  slie  hod  consulted  him, 
and  he  had  advised  her,  she  then  stated  to  him  that  she  desired 
him  to  perform  a  criminal  abortion  upon  her  person,  that  he  re- 
fused to  do  so,  and  that  she  then  said  that,  if  he  would  not  aid  her, 
she  would  use  acatheter  to  produce  it  herself;  tliat  defendant  was 
the  father  of  her  child,  and  had  tried  to  persuade  her  not  to  oom- 
mit  an  abortion;  that  he  wanted  to  marry  het,  hut  that  she  was 
not  BO  situated  that  she  ooold  marry  him  at  the  time,  was  ad- 
missible in  contradiction  of  the  dying  declarations  of  the  deceased 
that  she  nsed  a  catheter,  prior  to  this  conversation,  at  the  direc- 
tion of  defendant,  and  furnished  by  him,  such  communication 
not  being  privileged  within  the  meaning  of  the  provisions  of  ^fiOfi 
Bums  1901,  that  physicians  shall  not  be  competent  witnessee  as 
to  matters  oommonioated  to  them  as  such  by  patients  in  the 
course  of  their  professional  business,    pp.  470,  471. 

Sahb. — Privileged  OoTtonuniaitiom. — PhyBician  and  Patient. — Wilne**e». 
— Criminal  Law. — A  statement  made  by  a  patient  to  a  physician 
after  the  physician  had  treated  her  and  went  to  collect  Ida  bill, 
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ihM  sbe  yna  not  able  to  pay  it,  and,  npon  being  asked  if  defend- 
ant wonld  pa7  it,  said  be  vonld  not,  that  he  had  nothing  to  do 
with  prodncing  her  condition  and  did  not  advise  her  to  commit 
an  abortion,  'was  not  a'  privilege  oommnnioation  witidn  the 
meaning  of  46O6  Bnma  1901,  and  was  improperly  exolnded  in  a 
praseontion  against  defendant  for  prodncing  an  abortion  on  snob 
woman  resulting  in  her  death,  p.  47s. 
SviDENCB. — Dging  Dedaratiota. — Impeachment. — Abortion, — Where  in  a 
prosecutitHi  for  prodaoing  an  abortion  resnlting  in  the  death  of 
the  woman,  djlag  deolaiatioiu  of  the  woman  in  whi(dt  she  ad* 
mitted  using  a  catheter  npon  her  person  to  produce  the  abortion 
vere  admitted,  the  court  erred  in  refnaing  an  instmotion  to  the 
effect  that  in  deteimining  what  weight  should  be  given  to  the 
dying  declarations  the  jnry  might  consider  the  fact  that  accord- 
ing to  her  own  admission  therein  the  declarant  had  nsed  the 
oatheter  npon  her  person  to  produce  an  abortion,    p.  ff4. 

Trom  Wayne  Circuit  Court ;  J.  W.  Htadington,  Special 
Judge. 

Joseph  Seifert  was  convicteii  of  producing  a  criminal 
abortiob  reBulting  in  the  death  of  the  woman,  and  ap- 
peals.    Reversed. 

H.  U.  Johnson  and  T.  J.  Study,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  C.  C.  Hadley  and 
Merrill  Moores,  for  State. 

GiLLETT,  J. — Appellant  was  charged  with  producing  a 
criminal  abortion,  resulting  in  the  death  of  the  woman. 
From  a  judgment  of  conviction  he  appeal^  to  this  court 

The  first  question  presented  is  whether  a  person  who 
procures  an  instrument  for  a  woman,  which  he  advises  and 
directs  her  to  use  upon  herself  to  produce  a  criminal  abor- 
tion, can  be  convicted  as  a  principal,  where  the  woman, 
pursuant  to  such  advice  and  direction,  uses  such  instrument 
for  such  purpose,  in  the  absence  of  the  former,  thereby 
causing  her  to  miscarTy  and  dia 

Assuming,  without  deciding,  that  it  was  not  the  purpose 

of  the  legislature,  in  the  enactment  of  §1857  Bums  1901, 

entirely  to  blot  out  the  distinction  between  principals  and 

accessories,  we  think  that  it  may  still  be  affirmed  that  ap- 

VoL.  160—30 
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pellant  was  properly  charged  as  a  principaL  While  the 
principal  in  the  commiBBioD  of  a  felony  must  be  actually 
or  confitructively  present  at  the  time  of  its  commission  (1 
Bishoi^  Grim.  Law  (SA  ed.),  §648;  McClain,  Grim.  Law, 
§204),  yet  a  person  who  canses  such  a  crime  to  be  com- 
mitted through  an  innocent  agent  ia  deemed  coDstructively 
present  McGlain,  Grim.  Law,  §§187,  207;  1  Bishop 
Crim.  Law  (8th  ed.),  §§648,  651;  Commonmalth  v.  Hill. 
11  Mass.  136;  Gregory  v.  State,  26  Ohio  St  510,  20  Am. 
Rep.  774.  This  fiction  of  the  conatructive  presence  of  the 
real  instigator  and  promoter  of  the  crime  is  indulged  in  a 
case  where  an  innocent  agent  commits  the  act,  because  there 
would  otherwise  be  no  principal  This  being  the  reason 
for  the  doctrine,  it  is  evident  that  the  test  as  to  whether 
the  former  is  &  principal  or  an  accessory  does  not  depend 
wpon  whether  the  agent  is  morally  innocent,  bnt  upon 
whetJier  he  is  criminally  responsible  for  the  particular 
crime  charged.  As  said  by  Mr.  Bishop:  "Since  there  must 
always  be  a  principal,  one  is  such  who  does  the  criminal 
thing  tbrougb  an  innocent  agent  while  personally  absent 
For  example,  when  a  dose  of  poison,  or  an  animate  object 
like  a  htunan  being,  with  or  without  general  accountability, 
but  not  criminal  in  the  particular  instance,  inflicts  death 
or  other  injury  in  the  absence  of  him  whose  will  set  the 
force  in  motion,  there  being  no  one  but  the  latter  whom  the 
law  can  punish,  it  of  necessity  fixes  upon  him  as  the  doer." 
1  Bishop,  Grim.  Law  (8th  ed.),  §651. 

It  is  evident  in  view  of  the  provisions  of  §1997  Bums 
1901,  that  the  penalties  of  the  next  preceding  sectiwi  are 
denounced,  not  primarily,  if  at  all,  against  the  woman,  bnt 
against  the  third  person.  State  v.  Murphy,  27  N.  J.  L. 
112;  State  v.  Hyer.  39  N.  J.  L.  598;  Moore  r.  State.  37 
Tex.  Cr.  562,  40  S.  W.  287 ;  McClain,  Crim.  Law,  §204. 
If  she  could  be  liable  at  all  under  the  last  mentioned  sec- 
tion, it  could  only  be  as  an  accomplice  to  such  third  person, 
as  held  in  State  v.  McCoy,  52  Ohio  St  167,  39  N.  E.  316, 
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and  that  would  require  that  euch  third  person  should  be 
moved  up  to  the  degree  of  principaL  '  Moreover,  if  the  act, 
done  with  the  crimmal  purpose,  eventuates  in  the  death  of 
the  woman,  that  is  a  substantive  offense  {Montgomery  v. 
State,  80  Ind.  338,  41  Am.  Rep.  815),  and  as  it  is  not  oon- 
siunmate  until  her  death,  it  is  evident  that  she  ean  not  be- 
come the  principal,  and  that  for  want  of  some  principal 
whom  the  third  person  may  be  regarded  as  an  accessory  to, 
the  latter  must  be  treated  as  a  principal,  or  else  wo  have  \h& 
solecism  of  a  felony  without  a  principal.  It  is  argued  l^ 
appellant's  counsel  that  there  was  no  principal,  and  there- 
fore no  crime.  The  maxim,  qui  facit  per  alium,  facit  per 
se,  ia  of  extensive  application  in  the  criminal  law,  and,  if 
the  State's  theory  of  the  facts  be  assumed,  it  may  be  stated 
that  appellant  was  clearly  within  the  operation  of  the 
maxim  as  a  working  rule. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in  ad- 
mitting the  dying  declarations  of  the  woman,  taken  in  inter- 
rogatory form.  The  questions  and  answers  complained  of 
are  as  follows:  "(3)  Were  you  pregnant  with  a  bastard 
child  recently?  A.  Yes."  "(10)  When  did  you  first  tell 
Joe  Selfert  that  you  were  pregnant  by  him  ?  A.  I  don't 
know  when  it  was."  "(12)  When  you  told  Joe  Seifert  that 
you  were  pregnant  by  him,  what  did  he  say,  if  anything? 
A.  He  didn't  say  much  about  it ;  only  he  said  he  would 
help  me  get  away  with  it,  and  I  said  all  right.  (13) 
What  did  he  do,  if  anything,  tdward  helping  you  to  get 
away  with  it  ^  A.  He  got  a  catheter  and  brought  it  to  ma 
(14)  What  did  he  say,  if  anything,  when  he  brought  you  the 
catheter?  A.  He  didn't  say  anything.  (15)  Did  you 
know  what  it  was  when  he  brought  it  to  you  !  A.  Yes,  I'd 
seen  them  before,  (16)  Did  you  know  how  to  use  it?  A. 
Yes."  "(19)  When  did  you  use  it  the  last  time?  A- 
About  four  months  ago.  (20)  Where  were  you  when  yon 
used  it  ?  A.  At  my  home  on  Washington  avenue,  number 
28."    "(22)  What,  if  anything,  had  you  said  to  him  and 
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lie  to  you  about  your  condition  before  you  iised  it  tlie  last 
time  t  A.  I  told  bim,  1  am  in  trouble ;'  and  he  said,  ?ou 
■will  bavo  to  get  out  of  it'  (23)  Wben  Mr.  Seifert  gave 
you  tbe  last  catheter  did  you  use  tbe  eamef  A.  Tes. 
(24)  Did  he  tell  you  to  use  it?  A.  Yes,  he  told  me  to 
uee  it" 

It  is  not  disputed  that  dying  declarations  STe  competent 
in  prosecntiona  for  causing,  death  by  criminal  abortions, 
the  element  of  death  being  a  substantive  part  of  the  charge. 
Montgomery  v.  State.  80  Ind.  338,  41  Am.  Hep.  815.  Such 
declarations  are  admitted  upon  the  ground  of  necessity.  The 
necessity,  however,  does  not  depend  upon  the  stress  of  the 
particular  case,  but  npon  the  fact  that  ordinarily  there  is 
no  other  equally  satisfactory  proof  of  the  circumstances 
connected  with  the  fatal  injury.  Dying  declarations  being 
an  exception  to  the  rule  excluding  hearsay  testimony,  the 
above  consideration  marks,  in  a  general  way,  the  extent  of 
the  exception.  "The  declarant,"  says  the  supreme  court  of 
Alabama,^  "does  not  become  a  general  witness.  He  can  only 
speak  of  the  transaction  which  causes  the  death,  and  such 
accompanying  acts,  statements  and  conduct  as  shed  li^t 
on  it;  the  res  gestae  in  a  strict  sense."  SvMivan  v.  State, 
102  Ala.  135,  141,  15  South.  264,  48  Am.  St  22.  Accord- 
ingly, it  has  quite  frequently  been  held  that  testimony  of 
prior  difficulties  and  prior  threats  is  incompetent  Binns 
V.  State.  46  Ind.  311 ;  Jones  v.  State,  71  Ind-  66 ;  Reynolds 
V.  State,  68  Ala.  502;  Warren  v.  State,  9  Tex.  App.  619, 
36  Am.  Kep  745 ;  Slate  v.  Perigo,  80  Iowa  37,  45  N.  W. 
399.  There  is  much  force  in  the  su^estion  that,  "As 
soon  as  the  limit  fixed  by  absolute  necessity  is  passed,  the 
principle  upon  which  the  exception  is  based  being  exceeded, 
there  is  no  longer  any  limit  whatever,  and  dying  declara- 
tions become  admissable,  not  merely  to  prove  the  act  of  kill- 
ing, but  to  make  every  homicide  murder  by  proof  of  some 
old  grudge."  State  v.  Sheltan,  47  N.  C.  360,  364,  64  Am. 
Dec.  587.     Prior  difBculties  and  prior  threats  may  not, 
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however,  have  h«d  any  part  in  the  killing,  but  the  dying 
declarations  complained  of  by  appellant  in  this  case,  for 
the  moat  part,  lie  at  the  basis  of  the  controversy.  The 
theory  of  the  State  is  that  the  appellant  furnished  the  de- 
ceased with  a  catheter,  and  incited  her  to  use  it  to  produce 
a  criminal  abortion.  As  a  person  occupying  practically 
the  position  of  an  accessory  before  the  fact,  his  criminal 
conduct,  if  he  is  guilty  as  charged,  consisted  in  the  furnish- 
ing of  tbe  instrument  and  in  the  inciting  of  the  deceased  to 
perform  an  abortion  on  herself.  Wo  can  not  consent  to  tbe 
view  that  the  dying  declarations  must  be  confined  to  the 
time  wheo  deceased  committed  the  act  that  resulted  in  an 
abortion,  for  that  would  leave  appellant  out  of  view  en- 
tirely. The  furnishing  of  the  instrument  and  the  inciting 
of  the  deceased  to  commit  an  abortion  are  as  central  and 
vital  elements  in  the  case  as  was  the  act  of  the  deceased. 
In  holding  that  declarations  conrerning  all  of  these  elements 
are  proper  we  think  that  we  are  fully  within  the  rule  that 
the  circumstances  of  the  death  must  be  the  subject  of  the 
dying  declaration. 

We  shall  now  refer  to  the  questions  and  answers  com- 
plained of  more  particularly.  We  need  not  rule  on  the 
motion  to  strike  out  questions  three  and  ten  and  their  respec- 
tive answers,  as  the  case  will  have  to  be  reversed  for  other 
reasons,  and  appellant  is  already  too  far  committed  to  the 
facts  that  said  answers  tend  to  establish  to  enable  him  to 
controvert  them  hereafter.  It  is  the  opinion  of  the  writer 
that  questions  thirteen,  fifteen,  and  sixteen,  and  the  respec- 
tive answers  thereto,  should  have  been  suppressed,  particu- 
larly question  thirteen  and  answer;  but  it  is  the  opinion 
of  the  other  members  of  the  court  that,  considering  the 
declarations  as  a  whole,  there  was  no  reversible  error  in 
permitting  all  of  the  questions  and  answers  to  be  read  that 
the  trial  court  submitted  to  the  jury. 

We  do  not  deem  it  necessary  to  decide  whether  the  cor- 
pus delicti  can  be  proved  by  dying  declarjttioos.      The 
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abortion  and  the  death  as  a  result  thereof  were  very  clearly 
proved,  and  the  only  remaining  queetion,  in  so  far  as  the 
corpus  delicti  was  concerned,  was  whether  natural  caosee 
brought  about  the  abortion  or  whether  a  criminal  operation 
occasioned  it.  In  view  of  the  evidence  of  the  two  openings 
from  the  uterus  into  the  abdominal  cavity,  the  delay  in  call- 
ing 8  physician,  and  the  statement  of  the  deceased,  made 
to  the  appellant  just  before  her  sickness,  of  her  purpose  to 
get  rid  of  the  child  (see  Mutual  Life  Ins.  Co.  v.  HiUmon, 
145  U.  S.  285,  12  ^up.  Ct  909,  36  L.  Ed.  706;  Common- 
wealth V.  Trefeihen,  157  Mass.  180,  31  N.  E.  961,  24  L 
E.  A.  235;  Siaie  v.  Howard,  32  Vt  380;  State  v.  Dicleivr 
son,  41  Wis.  299 ;  Boyd  v.  Staie.  14  I^ea  161 ;  BiacJtJum 
V.  Stale,  23  Ohio  St  146),  we  have  concluded  that  the 
corpus  delicti  was  so  far  proved  as  not  to  present  any  ques- 
tion of  law  to  this  court.  See,  upon  the  subject  of  the 
corpus  delicti  in  cases  of  this  character,  Campbell  v.  Peo- 
p?e;159  111.  9,  42  N.  E.  123,  50  Am.  St  134;  State  v.  Will- 
iams, 52  N.  C.  446,  78  Am.  Dec  248  and  nota  And  see, 
also,  Stocking  v.  State,  7  Ind.  326. 

It  has  been  said  that  dying  declarations  are  admitted  to 
bring  the  manslayer  to  justice.  It  may  be  that  there  ouf^t 
to  be  evidence  reasonably  warranting  the  inference  of  an 
unlawful  homicide  before  dying  declarations  are  admitted, 
hut,  such  prior  evidence  existing,  we  perceive  no  reason 
why  the  declarations,  when  admitted,  should  not  have  a 
suppletory  effect. 

The  statements  of  the  deceased  in  her  dying  declarations 
were  open  to  contradiction.  People  v.  Latvrenee,  21  Cal. 
368 ;  Battle  v.  State,  74  Ga.  101 ;  Felder  v.  State,  23  Tex.. 
App.  477,  5  S.  W.  145,  59  Am.  Rep.  777.  Upon  the  trial 
of  the  case  appellant  sought  to  contradict  the  portions  of 
said  declarations  that  incriminated  him  by  the  testimony  of 
ft  physician  as  to  statements  that  the  deceased  had  made 
to  him.  The  physician,  when  called  as  a  witness,  testified 
that  he  h&d«b^n  the  physiciajQ  of  the  deceased  for  some 
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time,  and  that  she  called  upon  him  for  the  purpose  of  re- 
ceiving treatment  about  three  months  before  her  death. 
Upon  die  propounding  of  the  next  question,  relative  to  said 
visit,  &e  State  objected,  on  the  ground  that  the  communica- 
tion was  privileged.  In  response  to  appropriate  questions, 
the  appellant  then  Eiought  to  show  by  said  witness  that 
after  deceased  had  so  consulted  him,  and  after  he  had  so 
advised  her,  she  then  stated  to  him,  in  an  entirely  separate 
and  distinct  conversation,  that  she  desired  him  to  perform 
a  criminal  abortion  upon  her  person ;  that  he  refused  to 
do  so,  and  that  she  then  said  that  if  he  would  not  aid  her, 
^e  wonld  use  a  catheter  to  produce  it  herself;  that  Joe 
Seifert  was  the  father  of  her  child,  and  had  tried  to  per- 
suade her  not  to  commit  an  abortion  upon  her  person ;  that 
he  wanted  to  marry  her,  but  that  ehe  was  not  so  situated  that 
flhe  could  marry  him  at  that  time.  It  is  provided  by  statute 
in  this  State  that  "the  following  persons  shall  not  be  com- 
petent witnesses:  *  *  *  (i)  Physicians,  as  to  matter 
communicated  to  them  fia  such,  by  patients,  in  the  course 
0if  their  professional  business,  or  advice  given  in  such 
caaea."  §505  Bums  1901.  And  see  §1865,  supra.  Not- 
withstanding the  broad  language  of  the  enactment,  we  think 
that  a  request  to  a  physician  to  commit  a  crime  is  not  privi- 
leged. Haiik  V.  Staie,  148  Ind.  238 ;  Coveney  v.  Tanna- 
hUl.  1  Hill  88,  37  Am.  Dec  287 ;  State  v.  Kidd,  89  Iowa 
54,  56  N.  W.  263;  State  v.  Smiih,  99  Iowa  26,  68  N.  W. 
428,  61  Am.  St  219;  28  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
88.  Aa  said  by  Chief  Baron  Gilbert,  relative  to  communi-- 
cations  to  attorneys:  "Where  the  original  ground  of  com- 
munication is  Tnalum  in  se,  as  if  he  be  consulted  on  an  in- 
tention to  commit  a  forgery  or  perjury,  this  can  never  be 
included  within  the  compass  of  professional  confidence ; 
being  equally  contrary  to  his  duty  in  hia  profession,  his 
duty  as  a  citizen,  and  as  a  man."  1  Gilbert,  Evidence,  277, 
The  matter  of  difficulty  in  this  case  ia  the  segregation  of 
the  competent  from  the  incompetent.     We  think,  however, 


472  .        SUPREME  COURT  OF  INDIANA, 

Seifert  r.  Stkte. 

that  the  gnestiona  asked  were  fairlj  calculated  alone  to 
develop  that  which  waa  competent  If  the  deceased  re- 
quested the  physician  to  perform  a  criminal  abortion  upon 
her  person,  as  the  offer  to  prove  tended  to  show,  that  fact 
could  have  been  developed  as  a  proper  introductory  fact, 
and  that  would  furnish  the  basis  for  a  showing  in  a  negative 
way  that  the  proper  subject  on  which  professional  advice 
had  been  sou^t  and  given  had  no  relation  to  an  abortion 
and  waa  no  longer  under  discussion.  This  being  shown, 
it  would  prima  facie  appear  that  the  balance  of  the  con- 
versation was  not  privileged. 

The  statute  under  consideration  is  highly  beneficent  in 
its  operation,  and  it  should  not  be  frittered  away  by  per- 
mitting the  answering  of  questions  which  tend  to  reveal  that 
which  should  be  kept  inviolata  All  doubtful  points  must 
be  solved  against  the  competency  of  the  proposed  testimony, 
but  if  counsel,  by  a  line  of  questions,  can  develop  tha 
isolated  point  concerning  which  the  court  can  say  this  is 
competent,  and  at  the  same  time  avoid  the  disclosure  of 
that  which  should  be  kept  sacred,  it  is  his  privilege  to  pur- 
sue that  course.  In  the  case  of  McDonald  v.  McDonald, 
142  Ind.  65,  where  the  court  below  has  let  in  evidence  of  a 
disclosure  to  an  attorney,  although  it  was  claimed  that  the 
conversation  opened  with  a  prior  professional  communica- 
tion, this  court  held  that  the  subsequent  statement  was 
competent,  by  way  of  admission,  on  the  ground  that  the 
opening  and  subsequent  statements  were  as  separate  and 
distinct  as  though  they  had  been  made  at  different  times. 

It  is  objected  by  the  State  that  the  evidence  of  the  state- 
ments of  the  deceased  that  we  have  been  discussing  would 
not  necessarily  contradict  anything  in  the  dying  declara- 
tion. The  conversation  with  the  physician  was  subsequent 
to  the  date  that  deceased  fixed  as  the  date  that  she  used  the 
catheter  that  she  declared  appellant  furnished  her,  and 
therefore  we  think  that  the  evidence  offered  would  have 
been  in  contradiction  of  her  declaration.     If  there  were  any 
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doubt  upon  this  point  we  think  that  it  ought  to  be  solved  in 
favor  of  appellant,  as  he  was  unable  to  oroaa-ezamine  the 
declarant. 

It  is  further  shown  hy  the  record  that  after  the  deceased 
had,  in  a  measore,  recovered  from  the  illness  occaaicmed  hy 
the  abortion,  the  same  physician,  who  had  performed  proper 
professional  service  in  the  effort  to  relieve  her  from  the 
consequences  of  such  abortion,  called  upon  her  to  collect  the 
amount  of  his  bill.  The  physician  was  asked  by  appellant's 
counsel  whether  at  that  visit  he  had  any  conversation  witll 
deceased  except  that  which  pertained  to  the  collection  of  his 
bill  The  witness  answered:  "None  that  I  can  recall;  no 
more  than  a  j^ysician  would  have  with  a  patient  generally 
— ask  them  how  they  were."  In  response  to  an  appropriate 
((ueation,  appellant  then  proposed  to  prove  that  (m  that 
occasion  the  witness  asked  deceased  about  the  payment  of 
the  bill,  and  that  she  said  to  him  that  she  was  not  able  Vo 
pay  it;  that  he  then  asked  her  if  Joe  Seifert  would  pay 
it,  and  that  she  answered:  "No,  Joseph  Seifert  had 
nothing  to  do  with  producing  my  condition.  He  didn't 
advise  it,  and  he  didn't  advise  me  to  commit  an  abortion, 
and  won't  pay  a  dollar."  The  offer  to  prove  was  refused, 
and  appellant  excepted.  The  State  had  before  called  this 
witness,  and  proved  by  him  the  physical  condition  of  de- 
ceased when  he  attended  her,  so  there  was  nothing  in  the 
proposed  evidence  that  was  new  except  as  to  what  she  at 
that  time  Said  about  appellant  We  perceive  no  reason  for 
excluding  the  evidence  of  such  conflicting  statement.  The 
witness  had  not  called  on  the  deceased  in  a  professional 
capacity,  but  on  a  business  matter;  she  was  aware  of  the 
object  of  his  call,  and  neither  sought  nor  obtained  his  ad- 
vice. Even  the  relation  had  apparently  ended  at  that  time, 
since  he  was  seeking  compensation  for  his  servicee.  We 
think  that  it  would  be  a  perversion  of  die  statute  to  hold 
that  the  communication  in  question  was  privileged.  See 
Bower  V.  Bower,  142  Ind.  194. 
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At  the  proper  time,  appellant  tendered  an  instmdion  to 
the  effect  tliat,  in  determining  what  weight  should  be  given 
t»  the  dying  declarations,  tlie  jury  might  consider  the  fact 
that  according  to  her  own  admission  therein  the  declarant 
had  used  the  catheter  upon  her  person  to  produce  an  abor* 
tion.  The  court  refused  bo  to  instruct,  and  appellant  re- 
served an  exception.  The  deceased  was  not  strictly  an  eo- 
complice  (Johnson  v.  Stale,  2  Ind.  652),  hut  the  moral 
quality  of  the  act  and  her  connection  with  it  were  such  as 
to  entitle  the  appellant  to  have  said  iastruction  given  to  the 
jury.  State  v.  McCoy,  52  Ohio  St.  157,  39  N.  E.  316; 
Commonwealth  v.  Boynton,  116  Mass.  343  j  1  Cyc.  Law  & 
Proc.,  190,  191,  and  cases  there  cited;  1  Ency.  Ev.,  60. 
And  see  Union,  etc.,  Ins.  Co.  v.  Buchanan,  100  Ind.  63, 
81;  Stevens  V.  Leonard,  154  Ind.  67,  77  Am.  St.  446. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and 
a  new  tidal  ordered. 


State,  ex  bel.  Eellt,  v.  Moroait. 

(No.  IB.SSS.  FUed  April  28,  190B.] 
ExEUPnoNa. — Debt  Jfuil  be  Founded  on  Contract.  — Under  the  jatnieicat 
of  ^716  Bama  1001,  a  reaident  honseholder  cui  claim  an  exemptitm 
of  his  jmiperty  from,  sale  on  exeootion,  or  other  final  proceaa  from 
»  court,  only  "wbea  sach  execution  or  other  prooeM  la  lamed  on  ■ 
judgment  for  a  debt  growing  out  of  or  fonnded  upon  a  contract, 
ezpreM  or  implied,  p.  476- 
Same. — Money  Won  at  Gaming. — The  Judgment  defesdawt,  in  a  suit 
by  the  State,  nnder  ^6078  Bnma  1901,  to  recover,  for  the  benefit 
of  the  wife  of  the  loeer,  mone^  loet  at  gaming,  ia  not  entitled  to 
the  benefit  of  the  exemption  taws  of  the  State  u  against  an  ez^ 
cation  on  such  jndgment.   pp.  475^479. 

From  Greene  Circuit  Court;  0.  B.  Harris,  Judge. 

Mandamus  by  the  State  on  the  relation  of  Matthew 
Eelly  against  John  I).  Morgan,  sheriff*,  to  compel  de- 
fendant to  set  apart  to  him  as  exempt  from  sale  on  execu- 
tion certain  personal  property.  From  a  jndgment  for  de- 
fendant, plaintiff*  appeals.    Affirmed. 
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E.  E.  SasHnga,  M.  S.  Haatinga,  J.  G.  Allen  and  J.  C. 
JBiUheimer,  for  appellant. 

O.  K.  T%arp,  for  appellee. 

MoNKB,  J.— Under  die  proviaions  of  §§6675-6680  Burna 
1901,  §§49504955  R,  S.  1881  and  Horner  1901,  tie  State 
of  Indiana  recovered  a  judgment  for  $9,000,  and  costs  of 
suit  against  Dallas  Tyler  and  the  relator  Matthew  Kelly, 
for  the  benefit  of  the  wife  of  Richard  C.  Davis,  for  mon^ 
loet  by  said  Davis  to  said  Tyler  and  Kelly  by  betting  on 
certain  games.  Said  action  was  brought  and  judgment  re- 
oovered  in  the  name  of  the  State,  for  die  benefit  of  the  wife 
of  the  loser  in  said  games,  by  virtne  of  §6678,  supra.  An 
execution  was  issued  on  said  judgment  to  appellee,  as 
sherifF  of  Daviess  county,  and  this  action  was  brought  by 
the  relator,  who  was  a  resident  householder  of  said  county, 
to  compel  appellee,  }yy  writ  of  mandamus,  to  set  apart  to 
him  as  exempt  from  sale  on  said  execution  certain  personal 
property.  A  trial  of  said  cause  resulted  in  a  judgment  in 
favor  of  appellee. 

If  the  relator  was  entitled  to  the  benefit  of  the  exemption 
laws  of  this  State  as  against  said  execution,  said  judgment 
must  be  reversed ;  if  not,  the  judgment  of  the  trial  court 
mnst  be  aflirmed.  Under  the  provisions  of  our  exemption 
law,  a  resident  householder  can  claim  an  exemption  of  his 
property  from  sale  on  execution  or  other  final  process  from 
a  court  only  when  such  execution  or  other  process  is  issued 
on  a  judgment  for  a  debt  growing  out  of  or  founded  upon 
a  fcontract,  express  or  implied.  §715  Bums  1901,  §703  R. 
S.  1881  and  Horner  1901;  State,  ex  re?.,  v.  Mcintosh,  100 
liid.  439,  441,  442,  and  cases  cited;  Bussell  v.  Chary,  105 
Ind.  502,  504,  505,  and  cases  cited ;  Ross  v.  Banta,  140  Ind. 
120,*  141, 142 ;  DanaUsm  v.  Banta.  5  Ind.  App.  71. 

The  question  is,  therefore,  was  the  cause  of  action  on 
which  said  judgment  for  $9,000  was  rendered  one  growing 
out  of  or  founded  upon  a  contract.  By  statute,  in  this 
State,  all  "playing  or  betting  at  or  upon  any  game  or 


476         SUPREME  COURT  OF  INDIANA, 

State,  exrd.,v.  Horgan. 

wager"  is  declared  unlawftil  (§2176  Burna  1901,  §2081 
R.  S.  1881  and  Homer  1901) ;  and  all  contracts  in  whidi 
tlie  consideration,  or  any  part  thereof,  ie  for  money  or  other 
valnable  thing  won  on  the  result  of  any  wager  or  for  repay- 
ing any  money  lent  at  the  time  of  such  wager,  for  the  pui^ 
pose  of  being  wagered,  are  declared  void.  §6675,  supra. 
Section  6676,  supra,  provides:  "If  any  person  by  betting 
on  any  game,  or  betting  on  the  hands  or  sides  of  snci  as 
play  at  any  game,  shall  lose  to  any  one  any  mon^,  or  valu- 
able thing,  and  shall  pay  or  deliver  the  same,  or  any  part 
thereof,  the  person  so  losing  and  paying,  or  delivering  the 
same,  may,  within  six  months  next  following,  recover  the 
money  or  other  valuable  thing  so  lost  and  paid  or  delivered, 
or  any  part  thereof,  with  costs  of  suit,  by  action  founded 
on  this  act,  to  he  prosecuted  in  any  court  having  jurisdic- 
tion thereof."  It  is  provided  by  §6678,  supra,  that  if  the 
losing  party  shall  not,  within  the  time  fixed  in  §6676, 
eupra,  in  good  faith,  "sue  and  with  effect  prosecute  for  the 
money  or  thing  so  lost  and  paid  or  delivered,  it  shall  be  the 
duty  of  the  prosecuting  attorney,  on  information  filed  with 
him  *  *  *  to  sue  for  and  recover  the  same  in  the 
name  of  the  State,  with  costs  of  suit,  against  any  such  win- 
ner, for  the  benefit  of  the  wife  or  minor  children,  or  either 
of  them,  if  living,  in  the  order  herein  named,  of  the  person 
losing  the  same;  and  in  case  there  shall  be  no  such  wife  or 
minor  children,  then  for  the  benefit  of  common  schools." 
Without  said  statute,  money  or  other  proper^  lost  at  gam- 
ing could  not  be  recovered.  The  whole  transaction  being 
in  violation  of  law,  the  winner  has  no  title  to  the  money, 
or  other  property  lost  to  him,  and  the  loser  could  recover  the, 
same,  but  for  the  rule  that  the  loser  and  winner  are  in  pari 
delicto.  Under  such  circumstances  the  common  law  leaves 
them  where  it  finds  them.  Ervin  v,  Siate,  ex  rel.,  150  Ind. 
332,  336,  342,  343,  and  cases  cited. 

It  was  said  by  this  court  in  Ervin  v.  Stale,  ex  rel.,  supra, 
page  342:     "The  action  authorized  by  the  statute  under 
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consideration  is  one  that  could  not  be  maintained  at  com- 
mon law.  Because  of  the  parties  to  the  bet  being  in,  pari 
delicto  the  conmion  law  would  leave  them  where  they 
placed  themBelves.  "Woodcock  v.  McQueen,  11  Ind.  14; 
M'ffaHon  v.  Bates,  4  Blackf.  6?.  Nor  would  the  action 
lie  at  common  law  to  recover  the  money  in  the  name  of  the 
State,  or  anybody  else,  for  the  benefit  of  the  ■Jvife  or 
children  of  the  loser,  nor  for  the  benefit  of  the  common 
schools.  In  other  words,  the  legislature  in  passing  the 
statute  intended  to  create  a  new  right  of  action  that  had 
no  existence  at  common  law,  and  such  a  right  of  action  as 
could  rest  alone  upon  the  statute." 

It  was  held,  in  State,  ex  rel.,  v.  Mcintosh,  100  Ind.  439, 
441,  442,  Russell  v.  Cleary,  105  Ind.  502,  505,  506,  Soss 
V.  Banta,  140  Ind.  120,  141,  142,  and  cases  cited,  "That 
costs  are  not  a  matter  of  contract,  but  are  giyen  or  withheld 
by  statute,"  and  that,  therefore,  when  an  execution  is  is- 
sued upon  a  judgment  for  tiosts  alone,  the  execution  de- 
fendant, although  a  resident  honseholder,  can  not  claim  any 
property  as  exempt  from  sale  on  such  execution.  It  would 
seem,  therefore,  if  the  right  of  the  State  to  recover  money 
or  other  property  lost  at  play  from  the  winner  is  ^ven  by, 
and  rests  alone  upon,  the  statute,  as  held  in  Ervin  v.  State, 
ex  rel.,  mipra,  that  the  winner,  under  the  cases  cited,  would 
not  be  entitled  to  the  benefit  of  the  exemption  law  as  against 
an  execution  issued  on  a  judgment  against  him  in  favor  of 
either  the  loser  or  the  State. 

Counsel  for  the  relator  insist  that  said  action  by  the  State 
to  recover  the  money  lost  by  said  Davis  to  Tyler  and  the 
relator  was  founded  on  an  implied  contract ;  citing  Bristow 
v.  James.  1  T.  R.  253 ;  Meech  v.  Stoner,  19  N.  T.  26 ;  Mc- 
Doufjatt  V.  Walling,  48  Barb.  364,  370.  The  cases  cited 
by  relator  were  brought  by  the  loser  or  his  assignee ;  and, 
even  if  they  hold  that  the  loser's  right  to  recover  in  such 
cases  arises  ont  of  contract,  express  or  implied — a  question 
we  need  not  and  do  not  decide — they  do  not  support  rela- 
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tor's  contention  that  the  State's  right  to  recover  in  such 
cases  for  the  henefit  of  the  wife  of  the  loser,  or  his  minor 
children,  or  for  the  hoiefit  of  the  common  schools,  grows 
out  of  or  is  founded  upon  a  contract,  express  or  implied. 
Whatever  may  he  said  of  the  loser's  right  to  recover,  it  is 
clear  that  the  right  given  the  State  by  §6678,  supra,  la  a 
penalty  intended  to  suppress  the  vice  of  gambling. 

The  New  York  statute  gave  the  loser  three  months  within 
which  to  ane  for  and  recover  from  the  winner  the  money  lost 
and  paid  to  him.  Section  15  of  said  act  (R.  S.  N.  Y.  1829, 
p.  663)  provided  that  in  case  the  person  losing  the  money 
shall  not,  within  the  time  fixed,  in  good  faith  and  without) 
collusion,  sue  for  the  money  lost  and  paid,  and  prosecute 
such  suit  to  effect,  without  unreasonable  delay,  the  overseers 
of  the  poor  of  the  town  where  the  offense  was  committed 
may  sue  for  and  recover  the  sura  so  lost  and  paid,  together 
with  treble  the  said  sum,  "from  the  winner,  for  the  benefit 
of  the  poor." 

In  Meeck  v.  Sioner,  supra,  the  court  decided  that  the 
loser's  right  to  recover  is  based  upon  the  duty  of  the  winner 
to  restore  the  money  won,  and  that  the  statute  merely  abro- 
gated in  such  cases  the  rule  of  the  common  law  that  the 
loser  is  without  a  remedy,  because  in  pari  delicto  with  the 
winner;  but  the  court  also  held  that  said  §15,  supra,  was 
not  based  on  the  duty  of  the  winner  to  restore  the  money 
won,  hut  was  a  penalty  intended  to  repress  gambling.  The 
same  is  true  of  §6678,  aupm,  of  the  statutes  of  this  State. 
The  statute  first  provides  for  restitution  between  the  par- 
ties, if  claimed  within  the  time  fixed ;  if  not  so  claimed  then 
the  penalty  attaches  in  favor  of  the  State  for  the  benefit  of 
the  wife  or  minor  children  of  the  loser,  if  living,  in  the 
order  named,  and  if  there  be  no  wife  or  minor  childrea, 
then  for  the  henefit  of  the  common  schools. 

It  can  not  be  said  that  the  winner  owes  any  duty  to 
restore  the  money  won  by  him  to  the  State,  for  the  benefit 
of  the  wife  or  minor  children  of  the  loser,  or  for  the  bene- 
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ff^  ^  *^^  the  common  echoole,  or  that  the  abrogation  of  the  di8- 
flt^  -•  ity  of  the  loser  to  maintain  such  action  gave  to  the  State 
"^O*"  right  to  recover.  The  State'fl  right  to  recover  depends 
^Jpr^*!  the  statute  alone  as  held  by  this  court  in  Ervin  v. 
'^.^^JC^,  ex  ret,  150  Ind.  332,  342,  343,  and  the  amount 
C^^>ered  is  a  penalty  to  suppress  gambling. 
^:C^  ^  follows  that  the  relator  was  not  entitled  to  an  exemp- 
^V  of  bis  property  against  said  execution. 
Judgment  affirmed. 


Landes  et  al.  v.  State,  ex  bel.  Matson. 

[No.  20,066.  Filed  AprU  SB,  IMS.] 
UuNioiPAL  CORPOB&TIONS. — Ordintfnce».—Tba  act  of  1899  (Acta  18S9, 
p.  126)  doee  not  affect  the  powers  of  common  oomioils  to  pass 
wditutnces,  nor  the  dntiea  dueoted  of  oit^  officers  with  respect  to 
the  emvlling,  attesting,  and  signing  of  the  same,  except  to  invest 
the  major  with  the  right  of  veto.  p.  486. 
Sake. — Oriinoneei.— The  provisions  of  the  aot  of  1999  (Acts  1899, 
p.  126)  as  t«  the  enroUmoat,  attestation,  and  approval  by  the 
m&yor  of  a  citj  ordinance  are  merely  directory,  and  the  appoint- 
meat  of  offioen  under  an  ordinanoe  is  not  invalid  because  the 
appointment  was  made  before  the  ordinanoe  was  enrolled,  at* 
tested,  and  signed  by  the  clerk  as  directed  by  said  act.  pp.  4S4, 48B. 
Bamb. — Ordinanees. — Pottage. — PttrliameTitani  Ltnn. — In  a  proceeding  to 
temove  members  of  a  city  ooonoil  appointed  nnder  an  ordinanoe 
inoreasing  the  number  of  city  wards,  on  the  gronnd  that  the  ordi- 
nanoe was  passed  on  flnt  reading  without  a  suspension  of  the 
mlee,  an  allegation  in  the  complaint,  that  }1B,  article  1,  of  the 
state  Oonatitntion,  which  requires  that  every  hill  shall  he  read  by 
sections  on  three  several  days,  nnless  the  three  several  readings 
are  dispensed  with  by  a  two-thirds  vote  "is  a  general  rule  of  par- 
liamentary law,"will  be  regarded  as  a  conolnsion  of  the  pleader, 
in  the  absence  of  an  avemient  that  the  pounoil  hod  adopted  it  as 
one  of  its  governing  roles,  pp.  iSS,  489, 
BtMB- — Ordinatteet. — Patsage. — Parliamentary  Law. — Where  the  rules 
of  order  of  the  common  council  of  a  city  provided  that  the  general 
roles  of  parliamentary  law,  so  far  as  the  same  were  applicable, 
ahonld  be  considered  the  rules  of  the  common  council,  the  com- 
mon oonncil  has  the  right  to  determine  what  rules  are  general 
and  their  applicability  to  the  business  before  them,  and  the  conrt 
can  not  say  as  a  matter  of  law  that  It  was  incumbent  npon  the 
oonncil  to  read  a  certain  ordinance  on  three  several  days  before 
Its  final  passage  or  that  a  single  reading  was  iiunffloiNit.    p.  ^, 
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From  Patnam  Circuit  Court;  P.  0.  CoUiver,  Judge. 

iDformatioD  by  the  State  on  the  relation  of  Smith  0.. 
Matson,  prosecuting  attorney,  against  Frank  L.  Landea 
and  others.  From  a  judgment  overruling  a  demurrer  to 
the  complaint  and  suetaining  a  demurrer  to  an  answer, 
defehdants  appeal.     Reversed. 

jB.  F.  Corwin,  S.  A.  Hays,  B.  K.  Elliott,  W.  F.  Elliott 
and  F.  L.  Littleton,  for  appellants. 

8.  a  Matson,  P.  A.  Mathias,  H.  H.  Matkias  and  G.  A. 
Knight,  for  appellee. 

Hadlet,  C.  J. — Information  by  the  prosecuting  attorney 
for  a  judgment  of  ouster  against  appellants  from  exer- 
cising the  office  of  common  councilmen  of  the  city  of  Green- 
castle,  to  -which  office  they  claim  to  have  been  appointed  by 
the  common  council  of  that  city. 

The  information,  in  substance,  charges  that  on  the  13th 
day  of  May,  1902,  and  ever  since  1867,  Qreencastle  was  a 
city,  duly  incorporated  under  the  general  laws  of  the  State 
of  Indiana  for  the  incorporation  of  cities;  that  said  city, 
upon  its  incorporation,  was  divided  into  three  wards,  and 
elected  a  common  council,  composed  of  six  members,  two 
from  each  ward ;  that  eaid  city  was  so  divided  and  said  com- 
mon council  so  composed  on  said  13th  day  of  May,  1902 ; 
that  on  said  date,  and  at  a  regular  meeting  of  said  common 
council,  all  the  councilmen  and  mayor  being  present,  an 
ordinance  was  introduced  for  the  purpose  of  dividing  said 
city  into  wards  and  voting  precincts,  and  redistricting  said 
city  for  ward  and  voting  precinct  purposes  and  for  the  pui^ 
pose  of  holding  city  elections;  that  upon  said  ordinance 
being  read  at  said  meeting,  the  same  was  put  upon  its 
passage,  and  upon  the  call  of  the  yeas  and  nays  three  of  the 
councilmen  voted  in  favor  of  said  ordinance  and  three  re- 
fused to  vote ;  that  thereupon  the  mayor,  treating  said  vote 
as  a  tie,  voted  for  said  ordinance,  declared  the  same 
adopted,  and  before  the  adjournment  of  said  meeting  at- 
tached bis  signature  thereto;  that  by  the  terms  of  said 
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ordinance  said  city  was  divided  into  four  wai*ds,  and  their 
boundaries  defined ;  that  immediately  after  the  passage  of 
Baid  ordinance  as  aforesaid  the  ctHnmoii  coancil,  at  said 
meeting,  appointed  the  defendants  as  conncilraen  to  fill  the 
pretended  vacancies  occasioned  by  the  creation  of  an  addi- 
tional ward  in  said  city ;  that  immediately  after  their  said 
election  or  appointment  as  aforesaid  the  defendants  were 
duly  sworn  as  councilmen,  and  took  their  seats  aa  such  at 
the  nest  meeting,  and  have  ever  since  continued  to  act  as 
such  under  and  by  virtue  of  said  appointment;  that  the 
defendants  wrongfully  and  nnlawfully  hold  said  ofiBcea  of 
councilmen,  and  have  no  l^al  title  thereto,  because:  (1) 
The  said  ordinance  creating  said  pretended  vacancies  which 
the  defendants  were  appointed  to  fill  was  not  l^ally  and 
validly  adopted,  for  the  same  was  not  enrolled,  attested, 
and  signed  by  the  cleri  before  being  signed  by  the  mayor, 
as  required  by  §1  of  the  statute  approved  February  24, 
1899.  (2)  1^0  record  of  the  time  of  the  presentation  of 
said  ordinance  to  the  mayor  was  ever  made  by  the  clerk, 
as  by  said  §1  of  said  statute  provided.  (3)  On  the  26th 
day  of  August,  1890,  the  common  council  of  said  city,  by 
an  ordinance  duly  established  and  adopted,  prescribed  cer- 
tain rules  and  regulations  for  the  government  of  the  city 
council,  its  officers,  and  officers  connected  with  the  city  gov- 
ernment, which  ordinance  was  in  full  force  and  effect  on 
said  13th  day  of  May,  1903,  among  which  rules  are  the 
following:  "29.  The  general  rules  of  parliamentary  law, 
so  far  as  the  same  are  applicable,  are  to  be  considered  the 
mles  of  liie  common  council,  unless  the  same  conflict  with 
any  of  the  rules  herein  prescribed."  "31.  No  rule  shall 
be  suspended,  except  by  an  affirmative  vote  on  call  of  the 
roll  by  two-thirds  of  the  members  of  the  council,"  That 
tlie  following  is  a  general  mie  of  parliamentary  law  in 
force  on  said  13th  day  of  May,  1902,  and  ever  since,  as 
preecribed  by  §18,  article  4,  of  the  Constitution  of  the 
State  of  Indiana,  to  wit:  "Every  bill  shall  be  read,  1^ 
Vol.160— 81 
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eections,  od  three  several  days,  in  each  house;  unless  in 
case  of  emergency,  two-thirds  of  the  honse  where  such  WU 
may  be  depending  shall,  by  a  vote  of  yeas  and  nays,  deem 
it  expedient  to  dispense  with  this  rule,"  and  is  also  a  general 
rule  of  parliamentary  law  in  general  use  in  legislative 
bodies;  that  at  the  time  of  the  pretended  adoption  of  said 
ordinance,  dividing  said  city  into  four  wards,  by  said  com- 
mon council  at  said  meeting  on  said  13th  day  of  May,  1903, 
said  ordinance  was  read  only  once  at  the  meeting,  and  bad 
never  been  read  at  any  previous  meeting;  that  the  com- 
mon council  at  said  meeting  failed  and  neglected  to  pass 
any  motion  or  resolution  suspending  said  rule  twenty-nine 
by  an  afErmative  votfe,  on  call  of  the  roll,  by  two-thirds 
of  the  members  of  said  council,  but  attempted  to  estab- 
lish and  adopt  said  ordinance  in  disregard  of  rules  twenty- 
nine  and  thirty-one;  that  said  defendants  have  not,  nor 
has  either  of  them,  any  legal  title  or  right  to  the  office 
of  councilman  of  said  city,  because  he  says;  (4)  The  de- 
fendants were  elected  or  appointed  by  said  council  before 
eaid  ordinance  dividing  said  city  -into  four  wards  was 
signed  by  the  mayor  of  said  city.  (5)  The  defendants 
were  elected  or  appointed  by  said  common  council,  took  the 
oath  of  office,  and  their  seats  as  such  councilmen  before 
said  council  caused  notice  of  its  action  in  passing  aaid 
ordinance  to  be  given  by  three  publications  for  three  sne- 
cessive  weeks,  one  month  before  an  election,  in  two  papers 
of  opposite  polities  published  in  said  city.  (6)  The  com- 
mon council  had  no  authority  to  fill  vacancies  occasioned 
by  their  creation  of  new  or  additional  wards.  (7)  Under 
the  statutes  of  Indiana,  the  only  method  of  filling  vacan- 
cies occasioned  by  the  creation  of  new  or  additional  wards 
in  cities  is  by  special  election,  called  for  that  purpose  by 
the  common  council  of  such  cities.  Prayer  that  said  offices 
be  declared  vacant,  etc 

Appellants'  demurrer  to  the  information  was  overruled. 
They  then  filed  an  answer,  to  which  appellee's  demurrer 
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was  sustained.  Appellants  elected  to  stand  upon  their 
answer,  and,  refusing  to  plead  further,  judgment  was  ren- 
dered ousting  them  from  the  offices.  The  overruling  of 
the  demurrer  to  the  complaint,  and  the  sustaining  of  the 
demurrer  to  the  answer,  are  assigned  as  error. 

This  opinion  may  be  much  abridged  by  eliminating  cer- 
tain questions  that  arise  upon  the  face  of  the  complaint, 
which  have  been  heretofore  decided,  or  been  waived  or  con- 
ceded by  appellee  to  be  untenable.    These  are  as  follows: 

(1)  The  authority  of  the  common  council  to  divide  the  city 
into  wards,  and  to  create  new  and  additional  wards,  under 
§3470  Bums  1901,  is  taken  as  granted,  because  not  called 
in  question.  (2)  When,  in  such  division  of  a  city,  a  new 
and  additional  ward  is  established,  and  vacancies  in  the 
c^ce  of  common  council  thus  result,  the  common  council 
have  the  power  to  fill  such  vacancies  by  appointment 
§3484  Burns  1901 ;  Landes  v.  WaUa,  ante,  216.  (3)  The 
publication  of  notice  of  the  adoption  of  the  ordinance,  re- 
quired by  §3471  Bums  1901,  does  not  postpone  the  taking 
effect  of  the  ordinance  until  after  the  time  fixed  for  pub- 
lication has  espired.  Landes  v.  Walla,  supra.  (4)  It  is 
alleged  in  the  complaint  that  the  common  council  of  the 
ei^  was  composed  of  six  members,  and  that  at  the  time  the 
ordinance  redistricting  the  city  was  voted  upon  all  members 
of  the  council  were  present,  and  that  three  voted  for  the 
ordinance  and  three  refused  to  vote.  Appellee  concedes 
that  couneilmen  present  and  refusing  to  vote  are  to  be 
deemed  as  voting  in  the  affirmative,  and  that  the  question 
must  be  treated  as  if  the  ordinance  received  the  unanimous 
vote  of  the  council.  See,  also,  Riishville  Gas  Co.  v.  City  of 
Evihville,  121  Ind.  206,  6  L.  E.  A.  315,  16  Am.  St  388. 

The  validity  of  the  ordinance  is  further  questioned  upon 
two  grounds:  (1)  For  failure  to  comply  with  the  require- 
ments of  §1  of  the  act  of  1899  (Acts  1899,  p.  125) ;  and 

(2)  for  a  violation  of  the  rules  prescribed  by  the  council 
for  its  government 
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I.  Section  1  of  the  act  of  1899,  supra,  is  as  follows; 
"That  in  all  incorporated  cities  which  had  a  popula- 
tion of  less  than  30,000  inhabitants,  according  to  the 
oensQS  of  1890,  every  ordinance  of  the  common  coiuuul, 
shall  immediately  upon  its  enrollment,  attestation  and  sig- 
nature of  the  clerk,  be  presented  by  him  to  the  major,  and 
a  record  of  the  time  of  such  presentation  made  hj  the 
clerk.  If  the  mayor  approves  it,  he  shall  sign  it  and  it 
shall  hecome  a  law;  if  he  does  not  approve  it,  he  shall 
return  it  to  tlie  clerk  with  his  objections  in  writing  witliin 
ten  da;s  after  receiving  it  and  tiie  clerk  shall  present  the 
same  to  the  comm(m  council  at  its  next  meeting.  It  shall 
be  the  official  duty  of  the  mayor  to  express  in  writing  his 
disapproval  as  hereinbefore  provided.  If  for  any  reason 
within  the  t«n  days,  the  mayor  fails  to  disapprove  the  same 
in  writing,  it  shall  be  deemed  equivalent  to  approval  and 
in  all  cases  of  disapproval  by  the  mayor,  the  same  shall 
not  become  a  law  nnless  the  body  in  which  the  measure 
originated  within  thirty  days  after  the  time  named  by  the 
mayor's  action,  again  pass  the  same  by  a  majority  vote  of 
the  members  of  the  common  council  elect." 

Prior  to  the  adoption  of  this  act  of  1699  the  only  statute 
relating  to  the  record  or  other  authentication  of  an  ordi- 
nance of  a  city  of  this  class  was  the  following,  which  is  still 
in  force:  "All  by-laws  and  ordinances  shall,  within  a  rea- 
sonable time  after  their  passage,  be  recorded  in  a  book  kept 
for  that  purpose,  and  shall  be  signed  by  the  presiding  officer 
of  the  city,  and  attested  by  the  clerk.  On  the  passage  or 
adoption  of  any  by-laws,  ordinance  or  resolution,  the  yeas 
and  nays  shall  be  taken  and  entered  on  the  record."  Acts 
1867,  p.  72,  §78,  §3534  Bums  1901. 

It  will  be  observed  that  the  act  of  1867  provides  that 
within  a  reasonable  time  after  their  passage  all  ordinances 
shall  be  recorded,  signed  by  the  presiding  officer  of  the  city, 
and  ati.ested  by  the  clerk.  These  things  however  have  been 
adjudged  directory  only,  and  a  failure  to  oheerve  them  will 
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not  invalidate  an  ordin&nce.  M<irtindale  t.  Palmer,  52 
Ind.  411 ;  Shea  v.  City  of  Muncie,  148  Ind.  14,  and  author^ 
itiea  cited. 

It  is  manifest  that  the  legislature  in  the  enactment  of 
1899  made  no  attempt  to  avoid  the  construction  put  by 
this  conrt  npon  the  act  of  1867,  supra,  relating  to  the  regia- 
tration  and  signing  of  ordinances,  or  make  any  change  with 
respect  to  the  mode  of  authentication,  or  preserration  of 
such  enactments.  In  the  act  of  1899,  supra,  it  is  expressly 
provided  that  an  ordinance  may  become  a  valid  law  without 
the  signature  of  the  mayor  in  two  ways:  (1)  By  the 
mayor,  for  any  reason,  failing  for  ten  days  to  sign  it;  and 
(2)  by  the  council  passing  the  same  over  his  veto.  Under 
this  act  the  only  virtue  imparted  by  the  mayor's  signature 
of  approval  is  to  give  immediate  effect  to  the  ordinance, 
and  waive  his  ri^l  of  veto.  When  these  two  statutes  are 
read  together,  as  they  should  be,  it  becomes  clear  that  the 
only  purpose  of  the  General  Assembly,  in  the  passage  of  the 
act  of  1899,  was  to  confer  the  veto  power  upon  mayors. 
This  is  shown  by  the  title  of  the  act,  which  must  be  accepted 
as  indicating  and  defining  the  subject  l^slated  upon.  It 
is  as  follows:  "An  act  providing  that  mayors  of  incorpo- 
rated cities  having  less  than  30,000  inhabitants  according 
to  the  census  of  1990,  have  the  power  to  veto  ordinances 
and  resolutions  passed  by  the  common  councils,  and  repeal- 
ing all  laws'in  conflict,  and  declaring  an  emergency."  Acts 
1899,  p.  125. 

If  required  to  construe  the  act  as  abridging  existing 
powers  of  the  common  council,'  or  as  making  the  previous 
registration  and  signing  of  an  ordinance  by  the  mayor 
essential  to  the  validity  of  an  ordinance,  it  should  be  held 
unconstitutional,  because  the  subject  is  not  embraced  with- 
in the  title.  Art.  4,  §19,  Indiana  Constitution.  So  it  is 
plain  that  the  legislation  of  1899  did  not  affect  the  powers 
of  common  councils  to  pass  ordinances,  nor  the  duties  di- 
rected of  city  officers  with  respect  to  the  enrolling,  attesting, 
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and  aigning  of  the  Bame,  except  to  invest  the  mayor  with 
the  right  of  veto.  Entering,  then,  the  wider  field  of  the 
law,  we  find  that  it  is  an  ancient  rule  in  the  exposition  of 
statutes  that  when  duties  are  imposed  upon  public  officers 
which  affect  the  ri^ts  and  duties  of  others,  and  time  of 
performance  is  stated  in  such  language  aa  does  not  deprive 
the  officer  of  the  power  to  perform  after  the  time  prescribed, 
such  statute,  in  relation  to  the  time  for  the  discharge  of  such 
duties,  must  be  regarded  as  directory,  and  not  as  maudatorj, 
or  as  essential  to  the  validity  of  the  proceeding.  Martin- 
dale  V.  Palmer,  52  Ind.  411;  Jonea  v.  Camdhan,  63  Ind. 
229 ;  Sackeit  v.  State,  ex  ret,  74  Ind.  486 ;  Wamphr  v. 
State,  ex  rel.,  148  Ind.  557,  38  L.  R.  A.  829;  Smith's 
Comm.,  §§670,  674;  Sutherland,  Stat.  Const.,  §448. 

In  the  Martindale  case  it  was  held  that  a  contract  for 
street  improvement  was  valid  though  made  before  the  ordi- 
nance authorizing  it  was  signed  by  the  mayor. 

In  the  Jones  case  an  execution  was  sustained  that  was 
issued  upon  a  judgment  of  the  circuit  court  before  the  same 
was  recorded,  read  in  open  court,  and  signed  by  the  judge, 
aa  required  by  the  statute. 

In  the  Sackett  case  the  election  of  a  school  trustee  by  the 
city  council  at  a  date  subsequent  to  the  time  fixed  by  the 
statute  was  held  good. 

In  the  Wampler  case  the  same  principle  was  applied  to 
the  election  of  a  county  superintendent  by  the  township 
truateea. 

All  these  caaes  proceed  upon  the  theory  that  statutes  pre- 
scribing a  time  and  manner  of  doing  an  official  act,  without 
denying  the  right  to  do  it  at  some  other  time,  must  be  held  . 
directory  merely,  unless  the  language  employed  or  char- 
acter of  the  act  to  be  done  forbids  such  a  construction. 

In  §670  Smith's  Comm.,  the  author  says:  "Where  a 
statute  directs  a  person  to  do  a  thing  in  a  certain  time, 
without  any  negative  words  restraining  him  from  doing  it 
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afterwards,  the  naming  of  the  time  will  be  considered  as 
directory  to  him,  and  not  as  a  limitation  of  his  authority." 

Sutherland,  in  §448,  siipra,  says :  "The  cases  univers- 
ally hold  that  a  statute  specifying  a  time  within  which  a 
public  officer  is  to  perform  an  official  act  regarding  the 
rights  and  duties  of  others  is  directory,  unless  the  nature 
of  the  act  to  be  performed,  or  thephraseology  of  the  statute, 
is  such  that  the  designation  of  time  must  be  considered  as 
a  limitation  of  the  power  of  the  officer." 

The  law  looks  at  the  substance,  and  not  at  the  shadow  of 
things.  In  the  passage  of  an  ordinance  the  essential  thing 
is  that  it  receives  the  requisite  number  of  votes  at  a  proper 
meeting  of  the  council.  And  in  ordinary  eases,  and  in  the 
absence  of  a  specific  mandate,  the  law  will  not  suffer  the 
power  of  the  council  to  pass  an  ordinance,  or  the  rights  of  ■ 
one  springing  from  such  an  act,  to  be  set  at  naught  by  the 
neglect  or  failure  of  an  officer  of  the  city  to  perform  some 
ministerial  duty  in  relation  thereto,  strictly  within  the  time 
and  manner  directed  of  him  by  the  statute  There  is  no 
pretense  here  that  the  ordinance  was  not  completed  in  every 
respect  as  required  by  the  statute.  The  only  complaint  is 
that  it  was  not  orderly  done.  The  averments  of  the  infor- 
mation are,  in  effect,  that  the  ordinance  received  the  unani- 
mous vote  of  the  common  council  elect;  "that  the  mayor 
*  *  *  declared  the  same  adopted,  and  before  the  ad- 
journment of  said  meeting  attached  his  signature  thereto ;" 
"that  the  same  was  not  enrolled,  attested,  and  signed  by  the 
clerk  before  being  signed  by  the  mayor ;"  "that  the  defend- 
ants were  appointed  by  said  council  before  said  ordinance 
was  signed  by  the  mayor  of  said  city." 

If  the  council  had  the  authority  to  pass  the  ordinance 
and  it  did  pass  it  at  a  regular  meeting,  by  a  unanimous 
vote  of  the  councilmen  elect  upon  a  call  of  the  yeas  and 
nays,  as  is  conceded  by  appellee,  what  difference  can  it 
make  to  any  member  of  the  public,  represented  by  the 
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relator,  -whether  the  steps  leading  up  to  appellants'  appoint- 
ment were  taken  precisely  in  the  order  contemplated  by 
tiie  statute  or  in  somewhat  different  order  ?  It  is  nowhere 
averred  that  the  ordinance  was-  not  recorded  in  the  book 
kept  for  that  purpose,  and  attested  and  signed  by  the  c\eA 
and  mayor  after  its  passage,  and  before  the  meeting  ad- 
journed ;  and,  presuming  that  public  officers  do  their  dnt^, 
we  must  presume  that  these  things  were  done.  And  if, 
while  the  clerk  was  engaged  in  enrolling  the  ordinana^ 
in  the  interests  of  time  and  the  dispatch  of  business,  the 
council  proceeded  ^to  and  did  elect  the  appellant  to  the  va- 
cancies created,  and  the  ordinance  was  passed,  regist^ed, 
attested,  and  signed  by  the  clerk  and  mayor,  and  appellants 
appointed  at  the  same  meeting,  and  all  was  accomplished 
before  the  meeting  of  the  council  adjourned,  we  perceive  no 
such  fault  or  irregularity  in  the  proceeding  as  will  annul  the 
ordinance  or  vitiate  the  appointment  of  appellants  there- 
under. 

II.  The  further  point  is  made  that  the  redistricting 
ordinance  is  void  for  failure  of  the  council  to  observe,  in 
its  passage,  rules  twenty-nine  and  thirty-one  adopted  by 
that  body  for  its  government.  These  mles  are:  "29.  The 
general  rules  «f  parliamentary  law,  so  far  as  the  same  are 
applicable,  are  to  be  considered  the  rules  of  the  common 
council,  unless  the  same  conflict  with  any  of  the  rules  here- 
in prescribed,"  "31.  No  rule  shall  be  suspended,  except 
by  an  affirmative  vote  on  call  of  the  roll  by  two-thirds  of  the 
members  of  the  council." 

It  is  averred  in  the  complaint  that  §18,  article  4,  of  the 
state  Constitution,  which  requires  that. every  bill  shall  be 
read  by  sections  on  three  several  days,  unless  the  several 
readings  are  dispensed  with  by  a  two-thirds  vote,  is  a  gen- 
eral rule  of  parliamentary  law;  and  from  this  premise  it  ia 
argued  that  the  single  reading  and  vote  upon  the  ordinance, 
without  a  suspension  ot  the  rule,  was  a  nullity,  and  im- 
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parted  no  vitality  to  the  act.  In  support  of  hie  position  the 
relator  cites  said  section  of  the  state  Constitution,  and 
Rules  and  Practice  of  National  House  of  Representatives 
by  Hinds,  pp.  137,  138, 

Farliamentary  law  as  generally  imderstood  means  "the 
rules  and  usages  of  parliament,  or  of  deliberative  bodies." 
Webster'a  Int.  Diet.  "The  recognized  usages  of  parliament 
and  legislative  assemblies  by  which  their  procedure  is  regu- 
lated." Bouvier's  Law  Diet.  Thus  it  appears  that  a  rule  of 
parliamentary  law  is  a  rule  created  and  adopted  by  the  leg- 
islative or  deliberative  body  it  is  intended  to  govern.  It  is, 
therefore,  quite  different  from  a  provision  of  the  Constitu- 
tion which  the  people  have  set  up  aa  defining  and  limiting 
the  powers  and  duties  of  the  legislature.  The  former  is  sub- 
ject to  revocation  or  modification  at  the  pleasure  of  the  body 
creating  it,  while  the  latter  is  the  law  of  its  being,  and  pre- 
scribes the  terms  upon  which  it  has  power  to  act  at  all.  The 
averment,  therefore,  that  §18,  article  4,  of  the  Constitu- 
tion, "is  a  general  rule  of  parliamentary  law,"  must  be 
regarded  as  a  conclusion  of  the  pleader,  in  the  absence  of 
an  averment  that  the  council  had  adopted  it  as  one  of  its 
governing  rules. 

Another  view:  The  language  of  rule  twenty-nine  is: 
"The  general  rules  of  parliamentary  law,  so  far  as  appli- 
cable, are  to  be  considered  the  rules  of  the  common  council." 
Who  but  the  council  themselves  are  to  determine  what  rules 
are  general  rules,  within  the  meaning  of  their  rule  twenty- 
nine  ?  And  who  but  they  are  to  determine  what  parliament- 
ary rule  is  applicable  to  the  business  before  them  ?  Outside 
the  things  enjoined  by  the  statute,  city  coimcils  are  author- 
ized to  conduct  their  proceedings  according  to  rules  of  their 
own  adoption,  keeping  in  view  the  public  interest,  and  the 
faithful  discharge  of  their  duties ;  and  in  this  case,  in  the 
absence  of  a  statute,  or  of  a  rule  duly  established,  requiring 
it,  we  can  not  say  as  a  matter  of  law  that  it  was  incmnbent 
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upon  the  council  to  read  the  questioned  ordinance  three 
times  on  three  Beveral  days  before  its  final  passage,  or  to 
sa;  that  a  single  reading  was  insufficient 

For  these  reasons  we  are  of  opinion  that  the  information 
does  not  state  sufficient  facts  to  entitle  appellee  to  judg- 
ment against  appellants.  The  judgment  is  therefore  re- 
versed, with  instructions  to  sustain  appellants'  demurrer  to 
the  information. 

Jordan,  J.,  did  not  participate  in  the  decision  of  this 


[r«-s5i    State,  ex  hel.  Zdellt,  et  al.  w.  Casper  et  al. 

SS  ml 

[No.  lfl,7S3.    Filed  April  28,  190S.] 

PLiEiDtXO. — AetiiM  Againtt  County  Auditor  to  Stcover  Qtunty't  Money. — 
Hbxlt  at  Party. — In  an  action  against  a  countjr  auditor  to  reoover 
money  belonging'  to  the  connty,  the  State  is  not  a  proper  party 
plaintiff,  and  the  error  in  ma.hing  the  Stat«  such  a  pftrty  is  not 
onred  b;  the  joinder  of  taxpayeis  as  relators. 

From  Perry  Circuit  Court;  E.  M.  Swan,  Judge. 

Action  hj  State  on  the  relation  of  Adolph  Zuelly  and 
others  against  Martin  F.  Casper  and  others.  From  a 
judgment  for  defendants,  the  relators  appeal.  Trans- 
ferred from  Appellate  Court,  under  §1337u  Bums  1901. 
Affirmed. 

S.  H.  Esarey,  for  appellants. 

PhUip  Zoercker,  J.  L.  Suddartk,  W.  T.  Zenor  and  M. 
D.  Casper,  for  appellees. 

DowuNo,  J. — On  motitm  of  counsel  for  appellants,  this 
cause  was  consolidated  with  No.  19,'i32,  in  which  Adolph 
Zuelly,  Henry  II.  Bielefeld,  and  Frederick  D.  Wichser 
were  appellants,  and  Martin  F.  Casper  and  the  board  of 
commissioners  of  the  coimty  of  Perry  were  the  appellees. 
No  objection  to  such  consolidation  was  made  on  behalf  of 
the  appellees,  and  the  motion  was  granted  without  an  exam- 
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ination  of  the  aufEciency  of  the  grounds  therefor.  TTpon 
a  more  careful  reading  of  the  record,  we  are  satisfied  that 
the  order  of  consolidation  was  improvidently  made,  and  the 
same  ia  Ect  aside. 

This  action  was  hroiight  in  the  name  of  the  State  of 
Indiana  on  the  relation  of  Adolph  Zuelly,  Henry  H.  Biele- 
feld, and  Frederick  D.  Wichser  against  Martin  F.  Casper 
and  the  board  of  commiasioners  of  the  county  of  Perry  to 
recover  from  Casper,  a  former  auditor  of  said  county,  cer- 
tain moneys  belonging  to  the  county  alleged  to  have  been 
wrongfully  received  by  him  as  such  auditor,  and  for  whidi 
the  board  of  commissioners  of  said  county  refused  to  sue. 
Demurrers  to  the  complaint  on  the  ground  of  a  want  of 
sufficient  facts,  want  of  capacity  of  the  plaintiff  to  sue, 
and  a  defect  of  parties  plaintiff  were  sustained  by  the  trial 
court,  and  judgment  thereon  was  rendered  for  llie  appellees 
respectively. 

The  action  was  not  on  the  bond  of  the  auditor.  The  title 
to  the  moneys  sued  for  was  in  the  county,  and  not  in  the 
State.  The  latter,  therefore,  was  not  a  proper  plaintiff, 
and  the  error  in  the  pleading  was  not  cured  by  the  joinder 
of  the  three  taxpayers  as  relators.  The  latter,  as  the  repre- 
sentatives of  all  taxpayers  having  a  common  interest,  had 
the  right  to  sue  in  their  own  names  for  the  use  of  the  coun- 
ty, and  of  the  other  taxpayers  thereof.  Zuelly  v.  Casper, 
ante,  455. 

Tlie  State,  not  being  the  owner  of  the  moneys  sued  for, 
nor  having  any  interest  therein,  was  not  authorized  to  main- 
tain an  action  therefor.  People  v.  Ingersoll,  58  N.  T,  1, 
17  Am.  Rep.  US;  People  v.  Booth,  32  N.  Y.  397. 

The  court  did  not  err  in  sustaining  the  demorrers  to  the 
complaint     Judgment  affirmed. 
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Babb  v.  McAdahs. 

[No.  30,118.  Filed  April  39,  1908.  ] 
Oocsn. — Ootutmetum  of  Act  Changing  Term.— SeoHoti  1  of  the  act  of 
HarchB,  1908,  proridai  that  "hereafter  the  oiiooit  oonrt  In  Foun- 
tain oonnty  shall  begin  on  the  last  KoaHaj  ia  Aogoat  of  each 
year  and  oontinoe  for  fire  veaks. "  Section  2  is  an  emeiK^no; 
olanae.  Sdd,  that  the  act  does  not  change  the  time  of  holding 
oonrt  in  said  oiroiiit  nntil  the  last  Honda;  in  Aogtut  vhioh  was 
the  beginning  of  the  oonrt  year  onder  said  aot. 

From  Tippecanoe  Circuit  Court ;  B.P.De  Sort,  Judge. 

Buit  by  Charles  V.  McAdams  against  Joaepb  M.  Kabb, 
Judge  of  the  Warren  Circuit  Court,  to  enjoin  the  latter 
from  convening  court  on  certain  days.  From  a  jadgment 
for  plaintiff,  defendant  appeals.    Reversed. 

J.  M.  Rabb,  for  appellant. 

C.  V.  McAdajM,  for  appellee. 

Monks,  J. — On  March  9,  1903,  the  following  act  was 
approved  by  the  Governor  and  filed  in  the  oSSce  of  the 
Secretary  of  State:  "Section  1.  That  hereafter  the  cir- 
cuit court  of  Fountain  county,  Indiana,  shall  be^n  on  the 
last  Monday  in  August  of  each  year  and  continue  for  five 
weeks,  and  in  Warren  county,  Indiana,  on  the  Monday  fol- 
lowing the  term  of  court  in  Fountain  county,  and  shall 
continue  in  session  three  weeks,  and  in  Benton  county  on 
the  Monday  following  court  in  Warren  county,  and  shall 
continue  in  session  three  weeks,  and  in  Fountain  county 
again  on  the  Monday  following  the  court  in  Benton  county, 
and  terms  of  court  in  each  county  shall  continue  in  the 
order  above  named  and  be  continuously  in  session  imtil  the 
court  in  each  county  has  held  four  terms  of  court  during 
the  year.  It  is  intended  by  the  foregoing  that  the  terms  of 
court  shall  continue  for  the  length  of  time  above  mentioned, 
provided  the  business  of  such  court  shall  demand.  Section 
S.    Whereas  an  emergency  esists  for  the  immediate  talcing 
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effect  of  this  act,  the  same  shall  be  in  effect  from  and  after 
its  passage."    Acts  1903,  p.  321. 

The  question  presented  by  this  appeal  is  whether  or  not 
said  act  changes  the  time  of  holding  court  in  said  circuit 
before  the  last  Monday  in  August,  1903.  It  is  expressly 
provided  in  said  act  that:  "Hereafter  the  circuit  court  in 
Fountain  county  shall  begin  on  the  last  Monday  in  August 
of  each  year  and  continue  for  five  weeks."  The  commence- 
ment of  the  court  year  is  thereby  fixed  on  the  last  Monday 
of  August,  1903,  and  on  the  last  Monday  of  August  each 
year  thereafter.  It  will  be  observed  that  the  times  for 
holding  all  the  terms  of  court  in  said  circuit,  except  the 
one  commencing  in  Fountain  county  on  the  Ihst  Monday 
of  August,  are  dependent  upou,  and  must  be  determined 
from,  that  day.  By  the  express  provisions  of  said  act  the 
first  term  of  court  to  be  held  thereunder  commeuces  in 
Fountain  county  on  the  last  Monday  of  August  after  the 
taking  effect  of  said  act,  which  is  August,  1903,  the  day  of 
the  beginning  of  the  court  year.  No  provision  is  made  in 
said  act  for  any  term  of  court  before  that  date,  but  all  the 
terms  of  court  provided  for  therein  must  be  held  on  and 
after  that  date.  It  is  clear  that  by  its  own  terms  said  act 
shows  that  it  does  not  change  the  time  of  holding  court  in 
said  circuit  until  the  beginning  of  the  court  year  under  said 
act.  As  said  act  of  1903,  supra,  has  no  repealing  clause 
the  act  approved  March  8,  1901  (Acts  1901,  pp.  171, 172), 
fixing  the  time  for  holding  court  in  said  circuit,  will  be  in 
force  until  the  expiration  of  the  court'year  as  fixed  by  said 
last-named  act. 

No  question  concerning  the  jurisdiction  of  the  court 
below  is  argued  by  the  parties,  and  the  same  is  not  con- 
sidered or  determined. 

Judgment  reversed 
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Knickerbocker  Ice  Company  v.  Lewis. 

[No.  1S,724.    Filed  April  80,  ie08.J 

AppsaIi  asd  Errob. — Bm  of  Ertxplioni  Withemi  Formal  IntroducHoJi. — 
A  dooament  inoorpoTBted  in  the  record  and  signed  by  the  trial 
Judge  SB  ft  bill  of  exoeptions  containing  the  evidence,  can  not  on 
appeal  be  treated  as  Hoch,  where  It  contains  no  formal  intro- 
dnction.   p.  4S7. 

BiMS.-^IUWTd, — Bill  of  Exeq^tioM. — "Imert." — Where  a  transcript 
recites  the  filing  of  a  bill  of  exceptions,  and  directa  it  to  be  set 
ont  by  the  TTord  "insert,"  the  bill  of  exceptions  ahonld  appear  in 
the  transcript  Inimediatel;  following  the  recital  of  its  filing; 
otherwise  it  can  not  be  consideied  on  appeal,    p.  438. 

From  the  Laporte  Circuit  Court ;  J.  C.  Mickler,  Judge. 

Suit  by  William  H.  Lewis  against  the  Knickerbocker 
Ice  Company.  -  From  a  judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  Appellate  Court,  under  §1387a 
Bums  1901.    Affirmed. 

M.  a.  Sutherland,  for  appellant. 

W.  A.  McVey  and  F.  K  Oahom,  for  appellee. 

Jordan,  J. — This  aotion  was  prosecuted  by  appellee 
in  the  lower  court  to  quiet  title  to  certain  described  landa 
situate  in  section  thirty-four,  township  thirty-seven  north, 
range  three  west,  in  Laporte  county,  Indiana,  and  perpetu- 
ally to  enjoin  appellant  from  continually  trespassing  there- 
on by  cutting  and  taking  ice  from  an  unnavigable  lake 
known  as  "Stone  lake,"  which  covered  or  submerged  a  por- 
tion of  the  lands  of  which  appellee  alleged  in  his  complaint 
he  was  the  owner  in  fee  simple  and  in  possession  thereof. 
The  cause  was  tried  on  an  amended  complaint  consisting  of 
four  paragraphs,  to  each  of  which  a  demurrer  for  insuffi- 
ciency of  facts  was  overruled.  The  case  was  put  at  issue 
by  appellant  filing  a  general  denial  in  answer  to  the  com- 
plaint. The  court,  upon  request,  made  a  special  finding  of 
facts,  and  stated  conclusions  of  law  thereon  favorable  to 
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appellee,  and,  over  appellant's  motion  for  a  new  trial,  ren- 
dered judgment  quieting  appellee's  title  to  the  premiBes, 
and  perpetually  enjoining  appellant  from  entering  upon, 
cutting,  and  removing  ice  from  the  lake  situated  upon  the 
lands  in  controver^. 

From  this  judgment  appellant  appeals,  and  the  errors 
assigned  are:  "(1)  That  the  court  erred  in  overruling  the 
demurrer  to  the  first,  second,  third,  and  fourth  paragraph? 
of  the  complaint;  (2)  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial." 

'  The  only  attempt  by  counsel  to  argue  that  the  trial 
court  erred  in  overruling  the  demurrer  to  the  complaint 
is  made  at  the  close  of  appellant's  brief.  After  sum- 
ming up  the  evidence,  and  attempting  to  show  that  it 
is  insufficient  to  support  the  court's  finding,  and  that  the 
judgment  is  contrary  to  Jaw,  counsel  for  appellant  state: 
"The  decisions  of  this  State  hold  that  the  owner  of  the 
dry  land  takes  the  whole  subdivision.  The  theory  aa 
herein  expressed,  it  seems  to  us,  woiild  be  in  perfect  har- 
mony with  these  decisions  where  there  are  two  or  more 
owners  abutting  the  lake  in  the  same  division.  What  we 
have  said  upon  this  theory  applies  to  the  demurrer  wlyeh 
was  filed  to  the  complaint  and  which  was  overruled.  Of 
course  there  is  not  much  on  the  face  of  the  complaint  that 
shows  that  there  are  two  or  more  owners  abutting  the  lake 
in  this  same  subdivision,  but  from  the  allegations  in  the 
complaint  that  the  plaintiff  claims  ownership  of  the  sub* 
merged  bed  of  the  lake  lying  between  the  north  and  south 
lines  of  the  lots  to  the  quarter  section  line,  instead  of  the 
whole  quarter  section,  leaves  a  strong  inference  that  there 
are  other  owners  that  have  riparian  rights  in  the  same 
waters." 

None  of  the  paragraphs  of  the  complaint  can  be  said 
either  expressly  or  inferentially  to  show  that  any  person 
other  than  plaintiff  is  the  legitimate  owner  and  in  posses- 
sion of  the  locus  in  quo.    The  complaint,  therefore,  is  not 
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Open  to  the  above  objection.  Ab  no  other  infirmi^  of  the 
complaint  in  question  is  pointed  out,  its  sufBciency  in  other 
respects  may  be  assmned. 

Counsel  for  appellee  urge  several  objections  to  tlie 
motion  for  a  new  trial,  but,  as  the  judgment  must  be 
affirmed  for  other  reasons,  we  pass  these  without  eousidem- 
tion. 

All  the  questions  discussed  in  behalf  of  appellant  under 
the  second  assignment  of  error  depend  upon  the  evidenca 
Counsel  for  appellee,  however,  oontend  that  the  evidence 
is  not  properly  in  the  record,  and  therefore  tiiese  questions 
are  not  before  the  court  for  review.  The  evidence  eaid  to 
have  been  given  on  the  trial  was  taken  down  bj  a  shorthand 
reporter.  The  motion  for  a  new  trial  was  overruled  at  the 
May  term,  1901,  of  the  Laporte  Circuit  Court,  and  time 
was  granted  to  file  a  bill  of  exceptions.  On  August  5, 1901, 
an  entiy  in  vacation  was  made  which  discloses  that  the 
defendant  filed  in  the  office  of  the  clerk  of  the  lower  court 
what  is  denominated  as  'Hhe  longhand  manuscript  of  the 
evidence."  This  entry  is  as  follows :  "William  H.  Lewis 
V.  Knickerbocker  Ice  Company.  August  5,  1901,  Now 
comes  the  defendant  herein  by  coui^l  and  files  its  long- 
hand msnuBcript  of  the  evidence  in  the  office  of  the  derk 
of  the  Laporte  Circuit  Court,  in  the  words  following,  to 
wit:  State  of  Indiana,  Laporte  County,'  as.  In  the  Laporte 
Circuit  Court,  December  term,  1899.  William  H.  Lewis  v. 
Knickerbocker  Ice  Company.  Counsel  for  plaintiff  offered 
in  evidence  a  certified  copy  of  the  original  government  sur- 
vey of  the  south  half  of  section  thirty-four,  township  thirty- 
seven  north,  of  range  three  west,  which  is  marked  raihihit  1, 
and  is  as  follows,  to  wit."  Here  follow  the  document 
offered  and  also  what  purports  to  be  other  evidence  offered 
in  the  cas&  At  the  close  of  this  longhand  manuscript  is 
attached  a'  certificate  of  the  shorthand  reporter,  certifying 
that  the  "foregoing  manuscript  is  a  full,  true,  and  complete 
copy    *    *    *    of  tiie  shorthand  report  of  said  evidaica" 
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Immediately  after  this  certificate  is  the  following:  "And 
tiie  defendant  now  here,  to  wit,  on  tiie  15tli  day  of  August, 
1901,  widiin  the  time  fixed  by  the  court,  preawita  this,  its 
bill  of  exceptions,  to  John  0.  Richter,  Judge  of  the  Laporte 
Circuit  Court,  and  prays  that  the  same  be  examined,  ap- 
prored,  signed,  sealed,  and  made  a  part  of  the  record  in  the 
above  entitled  cause,  which  is  accordingly  don©  on  this  l^th 
day  of  September,  1901.  John  C.  !Bichter,  Judge  of  Circuit 
Court"  On  September  23, 1901,  the  following  vacation  en- 
try in  the  cause  was  made :  "William  H.  Lewis  v.  Knicter- 
bocker  Ice  Company.  Now  oomea  the  defendant  herein  by 
counsel  and  files  its  bill  of  exceptions  in  the  office  of  the  clerk 
of  the  Laporte  Circuit  Court,  in  these  words:  (insert)." 
It  is  evident  from  the  parte  of  the  transcript  herein  set 
out  that  the  evidence,  together  with  the  rulings  and  ex- 
ceptions incident  thereto,  has  not  been  made  a  part  of  the 
record  by  a  bill  of  exceptions  as  the  law  requires.  It  is 
affirmatively  disclosed  that  the  document  which  the  trial 
judge  signed  is  the  lon^and  manuscript  of  the  evidence 
filed  in  the  office  of  the  clerk  of  the  lower  court  on  August 
5,  1901,  prior  to  its  being  signed  by  the  judge.  This  docu- 
ment is  entirely  devoid  of  any  formal  beginning  to  show 
that  it  was  intended  as  a  bill  of  exceptions  to  serve  the  par- 
pose  of  making  the  evidence  given  in  the  case  a  part  of 
the  record.  It  is  nothing  more  nor  less  than  what  the 
entry  recites,  "the  lon^and  manuscript  of  the  evidence." 
There  is  no  pretense  whatever  at  the  commencement  of  this 
document,  or  in  the  introductory  part  thereof,  to  indicate 
that  it  ifl  a  bill  of  exceptions  making  the  evidence  a  part  of 
the  record,  and  it  should  not  have  been  treated  or  signed 
as  such  by  the  trial  judge.  Richwine  v.  Jones,  140  Ind. 
28Q.  That  it  can  not  be  regarded  as  a  bill  of  excejitinns 
containing  the  evidence  is  ftilly  settled  by  many  decisions 
of  this  court,  among  which  we  cite  the  following:  Jenh'ns 
V.  Wilson,  140  Ind.  544;  Wagoner  v.  Wilson,  108  Ind. 
Vol  160— 88 
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210;  Chicago,  etc.,  B.  Co.  v.  Wolcoit.  141  Ind.  267,  50 
Am.  St,  30 ;  Bohrof  v.  Schulte.  154  Ind.  183 ;  Ewbank's 
Manual,  §29. 

If  the  document  m  qnestion  could  be  considered  as  a  bill 
of  exceptions  embodying  the  evidence,  tbe  entry  in  vscation 
does  not  show  that  it  is  the  same  identical  bill  which  waa 
filed  after  being  signed  and  directed  to  be  set  ont  by  the 
word  "insert"  All  that  is  shown  by  this  entry  is  that  a  bill 
of  exceptions  was  filed  "in  these  words"  (insert).  Kb 
there  is  nothing  whatever  set  out  in  the  transcript  following 
the  word  "insert"  which  purports  to  be  a  bill  of  exceptions 
or  a  manuscript  of  the  evidence,  we  are  left  wholly  to  con- 
jecture or  surmise  in  respect  to  the  particular  hill  that  w«9 
filed  and  directed  to  be  inserted.  Nothing  appearing  to  the 
contrary,  we  may  assume  that  some  bill  of  exceptions  in 
the  ease  was  filed  with  the  clerk,  which  that  official  has 
failed  to  set  out  in  the  transcript  If  one  was  filed,  as  the 
entry  recites,  it  should  appear  in  the  transcript  inmiediately 
following  the  entry  or  recital  of  its  filing.  Miller  v.  Evans- 
vilU.  etc.,  B.  Co.,  143  Ind.  570. 

It  is  evident  that  there  has  been  a  total  failure  to  bring 
the  evidence  before  this  court  by  a  hill  of  exceptions  as  re- 
quired by  the  act  of  1897  (Acts  1897,  p.  244).  Therefore 
tie  questions  depending  thereon  can  not  be  considered. 

Judgment  affirmed. 


Hibberd  v.  Trask  et  al. 

[No.  lfl,eSO.    FUed  Ms7  1,  1908.1 

WiLia. — By  Married  Women. — Divorce. — Remarriage. — Where  a  mar- 
ried  woman  eiecntet  a  will  and  thoreofter  Ib  divorced,  her  re- 
marriage to  her  former  hnsband  does  not,  under  $2732  Bnms  1901, 
operate  aa  a  revocation  of  the  will.   pp.  601-504. 

Sura. — By  Married  Women. — Revoeation.— An  agreement  by  a  mar- 
ried woman  with  her  husband  that  if  he  will  not  make  a  will 
and  he  should  die  before  ahe  died,  she  will  make  a  will  m airing 
certain  gifts,  does  not  operate  to  revoke  her  existing  will,  bnt  at 
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most  oreatea  ti  charge  apoa  the  property  inherited  hj  the  wife 
from  her  hnaband  in  favor  of  the  persona  for  whom  she  failed  to 
make  provision  according  to  the  agreement,  p.  6O4. 
Pleading. — Failure  to  Beply. — Judgment  on  FUadingt. — Where  a  reply 
of  oonfenion  and  avoidance  is  filed  to  a  good  special  answer,  and 
a  d^nnmo:  to  such  reply  is  mstained,  the  failure  to  reply  further 
entitles  the  defendant  to  a  Judgment  on  the  pleadings,  pp.  SOi,  505. 

From  Wayne  Circuit  Court;  H.  C.  Fox,  Judge. 

Buit  by  Milton  L.  Hibberd  against  Irene  W.  Trask  and 
otbers.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.     Affirmed. 

S.  C.  Wkiteaell,  for  appellant. 
T.  J.  Study,  for  appellees. 

DowLiNO,  J. — The  complaint  in  this  case  alleged  that 
the  appellant,  who  was  the  plaintiff  below,  together  with  the 
defendant  named  therein,  were  the  owners  in  fee  simple 
of  certain  lands  situated  in  Wayne  coimty,  Indiana ;  that 
each  of  them  was  the  owner  of  the  undivided  one-seventh 
of  said  lands,  and  that  they  held  said  lands  as  tenants  in 
conunon.  It  also  averred  that  the  appellee  Irene  W.  Trask, 
one  of  the  defendants,  claimed  to  be  the  owner  of  the 
whole  of  said  lands.  Prayer  that  the  title  of  said  lands 
he  quieted  as  against  the  said  Irene  W.  Trask,  that  parti- 
tion of  the  same  he  made  among  the  said  owners,  and  that 
their  interests  be  allotted  to  thom  in  severalty.  All  the 
defendants  except  Trask  made  default.  The  latter  filed 
an  answer  in  two  paragraphs,  the  first  being  a  general 
denial. 

The  special  answer  stated  that  one  Anna  L.  Bickle  died, 
testate,  January  21,  1901,  and  that  at  the  time  of  her  death 
she  owned  in  fee  simple,  in  her  own  ri^t,  the  whole  of  the 
real  estate  described  in  the  complaint;  that  on  April  4, 
1865,  being  then  over  twenty-one  years  of  age,  and  compe- 
tent to  execute  a  valid  will,  the  said  Anna  L.  Bickle  made 
her  last  will  in  writing,  which  was  duly  attested,  and  that 
by  said  will  the  said  testatrix  devised  all  of  her  property. 
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real  and  personal,  io  the  aaid  Irene  W.  Tro^;  that  eaid 
will  remained  in  force  and  imrevoked  until  the  death  of 
the  said  Anna  L.  Bickle,  and  that  after  her  death,  on 
January  26,  1901,  the  said  will  was  duly  admitted  to  pro- 
bate in  the  circuit  court  of  said  Wayne  county ;  that  among 
the  property  bo  devised  to  her,  the  aaid  Irene  W.  Traak, 
was  the  whole  of  the  real  estate  described  in  the  complaint, 
and  that  she  was  the  owner  in  fee  simple  in  severalty  of  the 
said  lands;  that  the  appellant  had  no  title  to  or  Interest  in 
the  same,  or  in  any  part  thereof,  and  was  not  entitled  to 
have  partition  of  said  real  estate. 

To  this  answer  the  appellant  filed  a  reply,  stating  that 
at  the  time  of  the  execution  of  the  supposed  will  of  the 
said  Anna  L.  Bickle,  mentioned  in  the  answer  of  liie  ^pel- 
lee  Trask,  the  said  Anna  L.  was  the  lawful  wife  of  one 
William  A.  Bickle;  that  at  the  time  of  the  execution  of 
said  will,  the  said  Anna  L.  and  William  A.  Biokle  were 
estranged  from  each  other  and  lived  apart;  that  on  Harch 
€,  1866,  in  an  action  then  pending  in  the  Wayne  Circuit 
Court,  in  the  county  of  Wayne,  and  State  of  Indiana,  where- 
in the  said  William  A.  Bickle  was  plaintiff  and  the  said 
Atma  L.  Bickle  was  defendant,  such  proceedings  were  had 
that  upon  the  trial  thereof  the  said  parties  were  by  the 
judgment  and  decree  of  said  court  divorced  from  each 
other ;  that  the  alimony  to  be  received  by  the  said  Anna  I» 
Bickle,  and  certain  other  conditions  of  said  divoree,  were 
fixed  by  an  agreement  between  the  said  parties,  which  was 
made  a  part  of  said  decree,  and  is  fully  set  out  in  said 
reply;  that  afterwards  the  said  William  A.  Bickle  and 
Anna  A.  Bickle  were  remarried  to  each  other,  and  that  the 
said  Anna  L.  Bickle  concealed  from  the  said  William  A. 
Bickle  the  fact  of  the  existence  of  the  said  will;  that  iba 
said  William  A.  had  no  father  nor  mother,  but  that  he  had 
six  sisters  living,  one  of  whom  was  blind,  an  invalid,  and 
partially  dependent  upon  him  for  her  support;  that  it  was 
the  desire  of  thq  said  William  A.  that  each  of  his  usteis 
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should  have  out  of  hie  estate  the  sum  of  $2,000 ;  that  some 
time  in  June,  1894,  be  made  known  this  desire  to  the  said 
Anna  L.  Bickle,  and  requested  that,  if  he  died  before  she 
diJ,  she  would  make  a  will,  and  by  it  give  to  each  of  his 
sisters  the  sum  of  $2,000 ;  that  the  said  Anna  L.  promised 
him  that  if  he  would  not  taake  a  will,  and  that  if  he  died  be- 
fore she  did,  she  would  comply  with  the  said  request;  that, 
relying  upon  the  said  promise,  the  said  William  A.  Bickle 
died  without  making  any  other  provision  for  bis  said  sisters. 
On  Febniary  11,  1898,  the  said  Willitan  A.  Bickle  died 
intestate,  leaving  the  said  Anna  L.  his  widow  and  sole  heir 
at  law.  It  is  also  shown  by  tbe  said  reply  that  he  left  an 
estate  valued  at  about  $100,000. 

To  the  second  paragraph  of  the  appellant's  reply  a 
demurrer  was  sustained,  and  judgment  was  rendered  upon 
thia  nding.    This  decision  is  assigned  for  error. 

Counsel  for  appellant  insists  that  the  will  made  by  Mrs. 
Anna  L.  Bickle  during  her  marriage  to  William  A.  Bickle, 
and  before  her  divorce  from  him,  was  revoked  by  her 
subsequent  marriage  to  him.  In  support  of  this  proposition 
it  is  argued  that  upon  her  divorce  Mrs.  Bickle  became  an 
unmarried  woman,  and  that  under  §2732  Bums  1901  her 
will  previously  made  must  be  deemed  revoked  by  such 
marriage. 

In  this  State,  by  virtue  of  the  statute,  all  persons  except 
infants  and  persons  of  unsound  mind  are  made  competent 
to  devise  by  last  will  and  testament  any  interest  descend- 
ible to  their  heirs  which  they  may  have  in  any  lands,  tene- 
ments, hereditaments,  or  personal  property.  §27^6  Bums 
1901,  2  R  S.  1852,  §1,  p.  308.  By  §2727  Bums  1901, 
§1,  Acts  1859,  p.  245,  it  was  declared  that  the  section  just 
referred  to  was  intended  to  empower,  and  did  empower, 
married  women  as  well  as  other  persons,  except  infants  and 
persons  of  unsound  mind,  to  devise  and  bequeath  their 
property,  real  and  personal,  by  will.  At  the  time  of  the 
execution  of  the  will  of  Mrs.  Bickle  she  was  a  married 


502  SUPREME  COURT  OF  INDIANA, 

Hibbetd  V.  Tnak. 

womaD,  and  hj  the  express  terms  of  the  statutes  she  was 
competent  to  devisd  her  property  in  that  way.  The  pro- 
vision of  the  statute  relied  upon  hy  counsel  for  appellant  is 
as  follows:  "(5)  After  the  making  of  a  will  by  an  unmar- 
ried woman,  if  she  shall  many,  such  will  shall  be  deemed 
revoked  by  such  marriage."  The  class  of  persons  whose 
wills  are  deemed  to  be  revoked  by  subsequent  marriage  un- 
der this  section  are  women  who  have  made  wills  while  im- 
married.  This  provision,  being  in  derogation  of  the  general 
power  to  make  wills  conferred  by  the  statute,  and  in  tiie 
nature  of  an  exception  thereto,  is  to  be  strictly  construed. 
It  is  true  that  at  common  law  the  marriage  of  a  woman 
operated  to  revoke  a  will  previously  made  by  her,  and 
among  the  reasons  for  that  rule  given  in  the  decisions  upon 
the  subject  it  was  stated  that  as  a  married  woman  was  in- 
capable under  the  common  law  of  making  a  will,  she  was 
also  incapable  of  revoking  one.  So  that  a  will  made  by  her 
before  marriage  would  become  irrevocable  by  her  during 
a  subsequent  marriage,  and,  to  prevent  this  result,  Uie  law 
treated  her  marriage  as  an  act  of  revocation.  The  legis- 
lature of  this  State  long  ago  removed  the  common  law  dis- 
ability of  married  women  to  make  and  to  revoke  wills,  and 
upon  the  removal  of  such  disability  tHe  reason  for  the  com- 
mon law  rule  which~treated  the  will  revoked  by  marriage 
ceased  to  exist. 

It  will  be  observed  that  the  language  of  the  statute  is 
that  after  the  making  of  a  will  by  an  unmarried  woman, 
if  she  shall  marry,  it  shall  be  (fcemed  revoked  by  such  mar- 
riage. "Hiere  is  no  reason  why  the  courts,  in  giving  a  con- 
stniction  to  this  section,  should  change  its  evident  meaning, 
or  interpolate  words  not  found  within  it.  It  is  not  the 
marriage  of  every  woman  which  operates  to  revoke  a  will 
previously  made  by  her.  It  is  where  the  will  has  been  made 
by  flu  unmarried  woman  that  such  revocation  occurs.  It 
is  entirely  clear  that  if  a  will  is  made  by  a  married  woman 
who  is  afterwards  divorced,  or  becomes  a  widow  and  mar- 
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ries  again,  she  is  not  such  a  person  as  is  described  in  §3732, 
supra. 

The  methods  by  which  -wills  may  be  revoked  are  dis- 
tinctly stated  in  the  statute  of  wills  of  this  State,  and  it  is 
declared  that  no  will  in  writing,  nor  any  part  thereof,  ex- 
cept as  in  the  statute  provided,  shall  be  revoked,  unless  the 
testator,  or  Eiome  other  person  in  his  presence,  and  by  hia 
direction,  with  intent  to  revoke,  shall  destroy' or  mutilate 
the  same;  or  such  testator  shall  execute  other  writing  for 
that  purpose,  signed,  subscribed,  and  attested  as  required  in 
the  said  act  §2729  Burns  1901.  The  second  or  subse- 
quent marriage  of  a  woman  who,  while  married,  had  pre- 
Tionsly  made  a  will,  is  nowhere  made  to  operate  as  a  revoca- 
tion of  such  will.  If  the  legislature  had  intended  the  mar- 
riage of  a  woman  who,  while  married,  had  made  a  will,  to 
operate  to  revoke  it,  it  would  have  said  so.  A  provision 
of  this  kind  is  found  in  the  wills  act  of  England,  1  Vict, 
chap.  26,  §18,  which  is  in  these  words:  "Every  will  made 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  mar- 
riage." 

It  is  further  to  be  observed  that  §2732  Bums  1901  was 
taken  from  the  New  York  statute  of  wills,  and  that  the  New 
York  statute  has  been  held  by  the  courts  of  that  state  not 
to  apply  to  a  will  made  by  a  woman  who,  at  the  time,  was 
married,  although  she  might  afterwards  have  been  divorced, 
or  have  become  a  widow,  and  married  a  second  tima  As 
this  clause  is  taken  from  the  statute  of  another  state,  it 
will  be  deemed  to  have  the  meaning  given  it  by  the  courts 
of  that  state.  City  of  Laporte  v.  Oamewell,  etc.,  Co.,  146 
Ind.  466,  35  3*  R.  A.  686,  68  Am.  St  359. 

In  re  McLamey,  153  N.  Y.  416,  47  N.  E.  817, 
60  Am.  St.  664  and  note,  it  was  said  by  O'Brien,  J. : 
"The  statute  provides  that  'a  will  executed  by  an  unmarried 
woman  shall  be  deemed  revoked  by  her  subsequent  mar- 
riage.' §44.  The  deceased  waa  not  an  unmarried  woman 
when  she  made  the  will.     She  was  a  married  woman  who 
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subsequently  became  a  widow  and  remarried.  The  case  is 
not,  therefore,  within  the  rule  or  the  reason  of  the  rule 
that  the  will  of  an  unmarried  female  is  revoked  hj  her 
subsequent  marriage."  Se^  also.  In  re  Burton's  'WUl, 
25  N.  Y.  Supp.  834,  and  In  re  Comassi,  107  CaL  1,  40 
Pac  15,  28  L.  R  A.  414. 

The  whole  subject  of  the  ri|^t  to  make  a  will,  the  mode 
of  its  execution  and  attestation,  and  the  manner  in  which 
it  may  be  revoked,  are  matters  of  statutory  regulation. 
The  legtBlatnre  has  the  power  to  designate  the  class  of  per- 
sons who  may  make  a  will,  and  to  declare  what  changes 
in  the  personal  status  of  such  persons  after  its  execution 
shall  operate  as  a  revocation  of  the  will.  In  this  Stale 
married  women  hav^  been  declared  competent  to  make 
wills,  and  only  in  the  case  of  a  will  executed  by  a  woman 
who  was  unmarried  at  the  time  of  making  it,  is  it  provided 
that  a  subsequent  marriage  shall  operate  to  revoke  it.  As 
Mrs.  Anna  L.  Bickle  was  not  an  unmarried  woman  when 
she  made  the  will  of  April  4,  1865,  by  which  she  devised 
all  her  estate  to  the  appellee  Irene  W.  Trasfe,  her  subse- 
quent marriage  to  William  A.  Bickle  can  not  be  deemed 
to  have  revoked  the  will  so  made. 

The  supposed  agreement  between  Bickle  and  his  wife 
that,  in  consideration  of  his  intestacy,  she  would,  by  her 
own  will,  provide  for  his  sisters,  could  not  operate  to  re- 
voke the  will  of  Mrs.  Biekle.  The  most  that  could  be 
claimed  for  such  an  agreement,  if  valid  and  enforceable, 
would  be  that  it  created  a  charge  upon  the  property  in- 
herited by  the  wife  from  the  husband  in  favor  of  the  kin- 
dred for  whom  she  had  failed  to  make  provision.  It  does 
not  appear  from  the  reply  whether  Biekle's  sisters  are  liv- 
ing or  dead,  or  that  the  appellant  had  any  interest  in  the 
provision  alleged  to  have  been  intended  for  them. 

There  is  nothing  in  the  point  that  die  court  erred  in 
rendering  a  judgment  in  favor  of  the  appellee  Traak  upon 
the  pleadings  when  the  demurrer  to  the  reply  of  the  appel- 
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lant  was  eustaiiiecL  They  stood  thus:  To  the  complaint  a 
general  denial  was  filed  by  the  appellee  Trask,  and  a  spe- 
cial answer  to  the  whole  complaint  stating  facts  which 
barred  any  recovery  upon  it.  To  this  answer  a  reply  was 
filed  by  way  of  confession  and  avoidance,  which  was  in- 
sufficient, and  to  which  a  demurrer  was  sustained,  Tho 
appellant  thereupon  expressly  refused  to  plead  further, 
and  elected  to  stand  upon  bis  demurrer.  The  answer,  there- 
fore, remained  without  traverse,  and  stood  confessed  by  the 
plaintiff  and  appellant.  In  tiiese  circumstances  it  was 
the  duty  of  the  court  to  render  a  judgment  for  the  defend- 
ant and  appellee  Traak.  §386  Bums  1901;  Adams  v. 
Tvley,  1  Ind.  App.  490 ;  Ckarwater  v.  Meredith,  1  Wall 
25,  43,  IT  L.  Ed.  604.    ■ 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Custer  et  al.  v.  Holleb,  Adhinistratob,  et  al. 

[No.  9),0S9.    FUed  Hay  1,  1908.  ] 

ExxocTORa  AND  AiiiiiKiSTRi.TOKfl. — Sale*  of  Real  Egtate,— Tints  q/  Se- 
(um.— The  proriolon  of  42513  Btuhb  1901,  that  In  salefl  of  real  es- 
tate for  the  payment  of  debts  the  administrator  shall  make 
letDjn  noder  oath  of  his  jmioeedings  in  the  premlsee,  at  tha  next 
term  after  Boch  sale,  is  direotoiy  merely  aa  to  the  time,  and  sooh 
aale  is  not  invalid  becanae  all  of  the  prooeedings  were  had  at  the 
same  term  of  conrt. 

From  St.  Joseph  Circait  Court;  W,  A.  Funk,  Judge. 

Petition  by  Mary  E.  Custer  and  another  to  vacate  a 
sale  of  real  estate  made  by  Christian  Holler,  administra- 
toT  of  the  estate  of  Sarah  Sanstead,  deceased.  From  the 
action  of  the  court  in  sustaining  a  motion  to  quasb  the 
petition,  petitioners  appeal.  Transferred  from  Appellate 
Court,  under  §1887u  Bums  1901.    AJirjtud. 

B.  F.  Shively  and  ff.  R.  Wair,  for  appellants. 
Andrew  Anderson,  James  DaShane  and  W.  (?.  CrahUl, 
for  appellees. 
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Hadlet,  C.  3. — This  record  discloses  that  appellee 
Holler,  as  administrator  of  the  estate  of  Sarah  Ranstead, 
deceased,  was,  at  the  February  term,  to  wit,  February  5, 
1901,  by  the  circuit  court,  upon  a  proper  petition  and 
notice,  granted  an  order  to  sell,  at  private  sale,  real  estate 
to  pay  the  debts  of  the  decedent.  Appellants  are  dau^ters 
and  heirs  of  the  decedent.  After  giving  the  notice  of  sale 
fixed  by  the  court,  the  administrator,  on  Hie  19th  day  of 
February,  sold  the  land  to  the  appellee  Grand  Trunk  Rail- 
way Company  for  $3,800  cash,  it  being  the  highest  bid- 
der, and  that  sum  being  more  than  the  appraised  value. 
Two  days  later,  to  wit,  February  21,  1901,  the  adminis- 
trator reported  the  sale  to  the  court,  which  report  was  ap- 
proved, the  sale  confirmed,  and  a  deed  of  conveyance  ex- 
ecuted, approved,  and  delivered  to  the  purchaser.  Or, 
more  concretely  stated,  the  order  of  sale,  the  sale,  the  re- 
port of  the  sale,  the  confirmation  of  the  sale,  and  the  ex- 
ecution and  delivery  of  the  deed  of  conveyance  to  the  pup- 
cha-'cr  all  took  place  at  the  same  term  of  court  At  the 
next  term  of  the  court,  to  wit,  in  May,  appellants  filed  ob- 
jections to  the  sale,  in  the  form  of  a  verified  petition  and 
motion,  that  the  confirmation  and  sale  be  vacated,  and  the 
property  put  to  resale,  because  a  purchaser  had  been  foimd 
who  would  pay  $4,250  for  the  land;  that  sum  being  ten 
per  cent,  more  than  the  sum  paid  for  the  land  exclusive 
of  the  cost  and  expenses  of  sale.  Notice  of  the  pendency  of 
such  motion  was  served  upon  the  administrator  and  the 
purchaser.  At  the  hearing,  appellee  railway  company's 
motion  to  strike  out  and  quash  appellants'  motion  to  vacate 
was  sustained,  which  action  of  me  court  is  brought  here  for 
review  under  a  proper  assignment  of  error. 

Appellants  contend  that  the  court  had  no  power  to  act 
upon  the  report  of  sale  within  the  limits  of  the  term  at 
which  the  order  was  made,  relying  upon  §3512  Bums 
1901,  which  provides:  "Such  executor  or  administrator 
ehall  make  return,  under  oath,  of  his  proceedings  In  the 


KOVEMBER  TERM,  1902— Vol.  160.        507 

Ouster  v.  HoUer. 

premises,  at  the  next  term  after  such  sale,  to  the  court 
granting  the  order ;  and  if  such  court  be  eatisfied  therewith, 
,  it  shall  confirm  the  same,  and  direct  such  executor  or  ad- 
ministrator to  execute  a  conveyance  to  such  purchaser." 
The  argument  is  that  the  time  for  the  report  of  sale  is 
stated  in  language  so  plain  and  unambiguous  as  to  make  it 
conclusive  that  the  legislature  intended  the  words  "at  tho 
next  term  after  the  sale"  as  mandatory,  and  that  the  re- 
port should  not  come  up  for  action,  or  the  sale  for  confirma- 
tion or  rejection,  xmtil  the  term  next  following  that  at 
which  the  prder  is  made ;  thus  giving  the  heirs  time  and 
opportunity  to  scrutinize  the  sale,  and  determine  whether  it 
has  been  fair  and  the  prioe  adequate. 

On  the  other  hand,  appellees  claim  that,  since  there  are 
no  negative  words  used  in  the  statute  forbidding  the  court 
to  consider  the  report  and  sale  at  some  other  time  than  the 
next  following  term,  it  must  be  regarded  as  directory  only, 
and  that  if  a  report  is  approved  and  sale  confirmed  before 
or  at  a  later  terra  it  is  but  an  irregularity  which  of  itself 
will  not  vitiate  tho  sale.  We  are  unable  to  find  either  rea- 
son or  authority  in  support  of  appellants'  position.  When 
time  is  not  of  the  essence  or  substance  of  the  thing  to  be 
done, — ^when  it  may  be  as  well  done  at  some  other  tim^ 
and  more  convenient  and  beneficial  to  the  parties  interested, 
— ^there  can  be  no  sound  reason,  in  most  instances,  why  the 
law  shoiild  prevent  the  highest  interests  of  the  parties  con- 
cerned from  being  subserved  by  a  reasonable  departure 
from  the  advice  and  direction  of  the  statute  as  to  the  time 
for  the  performance  of  some  official  act  The  courts  gen- 
erally take  this  view.  Beyond  question  it  is  well  estab- 
lished in  this  State  as  a  rule  of  constniction  that  when  a 
statute  fixes  the  time  for  the  performance  of  an  official  act 
that  affects  the  rights  and  duties  of  others,  without  words 
of  limitation  upon  the  right  or  power  of  the  officer  to 
perform  the  act  at  some  other  time,  the  time  so  fixed  will 
be  regarded  as  directory,  and  not  as  essential  to  the  validity 
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of  the  {MTOceeding.  Nave  v.  King,  27  Ind.  S56;  Jones  v. 
Swift,  94  Ind.  516,  523,  and  cases  there  eolkted;  Gallup 
V.  Schmidt,  154  Ind.  196,  204;  Landes  v.  State,  ex  rel. 
ante,  47S.  In  the  Jonea  case  the  following  is  approvingly 
quoted  from  Sedgwick,  Stat  &  Const  Law,  316:  "When 
statutes  direct  certain  proceedings  to  be  done  in  a  certain 
wa^  or  at  a  certain  time,  and  a  strict  compliance  with  these 
provisions  of  time  and  form  does  not  appear  essential  to  the 
judicial  mind,  the  proceedings  are  held  valid,  though  the 
command  of  the  statute  is  disr^arded  or  disobeyed." 

The  contention  of  appellants  as  to  the  purpose  of  the 
legislature  in  requiring  the  report  to  be  made  at  the  term 
following  the  one  at  which  the  order  was  made  does  not 
appeal  to  us  with  force,  for  it  would  be  completely  within 
the  power  of  a  designing  administrator  so  to  arrange  his 
sale  that  it  would  occur  hut  a  day  or  two  before  the  open- 
ing of  the  next  term,  and  thus  avoid  giving  time  for  in- 
vestigation by  the  heirs. 

In  this  case  theie  is  no  denial  of  the  necessity  to  sell  the 
land  for  the  payment  of  debts ;  the  parties  were  all  brfore 
the  court ;  no  claim  of  fraud  or  injustice  in  the  appraise- 
ment; no  charge  of  negligence  or  unfairness  in  the  sal^ 
or  in  any  other  step  of  the  proceeding;  the  whole  matter 
was  open,  fair,  and  regalar ;  the  purchaser  was  the  highest 
bidder,  and  purchased  in  good  faith  for  more  than  the  ap- 
praised value,  and  paid  the  full  amount  of  his  bid  in  cash. 
These  things  perhaps  supplied  reasons  for  the  court  to 
deem  it  proper  and  expedient  to  approve  the  report  and 
confirm  the  sale  at  the  time  it  was  done,  rather  than  keep 
the  matter  open,  and  the  estate  pending  for  three  months 
for  final  action. 

It  is  manifest  from  §2520  Bums  1901,  that  the  lepsla- 
ture  had  in  contemplation  that  the  procedure  prescribed 
for  the  sale  of  lands  to  pay  debts  would,  for  one  cause  or 
another,  sometimes  be  departed  from,  and  did,  therefore, 
specifically  provide  what  provisions  of  the  statute  should, 
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in  such  cases,  be  deemed  essential  to  the  validity  of  a  sale, 
and  what  should  not  avoid  it;  or,  in  other  words,  what  pro- 
viaions  of  the  statute  shall  be  held  as  mandatory  and  what 
as  directoiy.  Said  section  is  aa  follows :  "No  sale  of  any 
real  estate,  made  by  an  executor,  administrator,  or  guar- 
dian, shall  be  avoided  on  account  of  any  irregularity  or  de- 
fect in  the  proceedings,  if  it  shall  appear — (1)  That  the 
sale  waa  authorized  by  the  court  having  jurisdiction  of  the 
parties  and  the  subject-matter.  (2)  That  the  executor,  ad- 
ministrator, or  guardian  gave  bond,  as  required  by  law, 
or  has  accounted  for  the  proceeds  of  such  sale.  (3)  Hat 
notice  of  the  time  and  place  of  sale  waa  given  in  the  man- 
ner provided  by  law.  (4)  That  the  premises  were  sold 
accordingly,  and  are  held  by  or  under  one  who  purchased 
them  in  good  faith." 

The  postponement  of  the  report  and  confirmation  of  the 
sale  to  the  next  term  thereafter,  is  not  found  among  the 
essential  requirements  of  the  statute  as  determined  by  the 
la'wmakers  themselvee,  and  we  can  not  hold  as  peremptory 
or  essential  that  which  the  legislature  has  declared  shall 
not  be  so  regarded.  It  is  the  duty  of  the  trial  court,  in  all 
cases,  to  obey  the  statutes,  whether  mandatory  or  direct- 
ory ;  yet  tinder  the  law  and  facts  of  this  case  we  are  con- 
strained to  Hold  that  the  premature  action  of  the  court  was 
but  an  irregularity  that  became  cured  by  the  confirmation 
of  the  aale  and  order  to  deliver  possession  and  deed  to  the 
purchaser.  Henry  v.  MeKerlie,  78  Ma  416,  428. 
Judgment  affirmed. 


510  SUPREME  COUET  OF  INDIANA, 

WhitBon  f.  State. 


Whitson  tj.  The  State. 

[No.  a0,0e6.  FUedHajlS,  1908.] 
Ordohu.  IjAW. — Indictment. — Petit  Larceny. — Deicnpfi'on  t^  Prvpettg 
Stolen. — An  mdiotmeot  for  petit  iRroen^  describing  the  propertr 
stolen  as  "five  dollars  of  the  personal  goods  and  chattels  of," 
eto.,  is  insnfSoient  at  common  law,  and  is  bad  under  41819  Sums 
1901,  for  failnie  to  show  that  the  properly  stolen  consisted  of  flve 
dollars  in  mone;. 

From  Washington  Circuit  Court;  T.  B.  Butkirk, 
Judge. 

James  Whitson  was  convicted  of  petit  larceny,  and  ap- 
peals.    Reversed. 

S.  H.  Mitchell  and  E.  C.  MitckeU,  for  appellant. 

a  W.  Miller,  Attorney-General,  W.  C.  Geake  and  C. 
a  Hadley,  for  State. 

JoKDAN,  J.  —  Appellant^  together  with  others,  was 
charged  by  indictment  with  having  committed  the  crime 
of  petit  larceny.  A  motion  to  quash  the  indictment  was  . 
denied,  and  upon  his  plea  of  "not  guilty"  he  was  separately 
tried  by  the  court,  and  convicted  of  the  crime  as  charged. 
It  waa  further  found  that  he  was  of  the  age  of  twelve  years, 
and,  over  his  motions  in  arrest  of  judgment  and  for  a  new 
trial,  the  court  rendered  its  judgment,  committing  him  to 
the  Indiana  Reform  School  for  Boys,  there  to  remain  until 
he  had  attained  the  age  of  twenty-one  years,  unless  sooner 
discharged  by  the  board  of  control.  From  this  judgment 
he  appeals,  and  bases  the  errors  assigned  upon  the  ruling 
of  the  court  in  denying  each  of  the  aforesaid  motions. 

The  indictment  charges  that  appellant  and  thfl  Other  per- 
sons therein  named,  at  Washington  county,  in  the  State  of 
Indiana,  on  the  15th  day  of  April,  1902,  "did  then  and 
there  feloniously  steal,  take,  and  carry  away  five  dollars  of 
the  personal  goods  and  chattels  of  Charles  Mobley,  then  and 
the  value  of  five  dollars,  contrary,"  etc.    Counsel  for  appel- 
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lant  contend  that  describing  the  propert;/  stolen  simply  as 
"five  dollars  of  the  personal  goods  and  chattels,"  eta,  is  too 
indefinite  or  uncertain,  and  therefore  the  pleading,  for  this 
reason  alone,  is  insufficient,  and  that  the  motion  to  quash 
ought  to  have  been  sustained. 

It  is  settled  beyond  controversy  that  charging  generally 
a  defendant  accused  of  the  crime  of  larceny  with  having  _ 
stolen  the  goods  and  chattels  of  the  person  mentioned,  with- 
out giving  a  more  specific  description  of  the  property  stolen 
than  that  afforded  by  the  words  "goods  and  chattels,"  is 
insufBcient.  Prior  to  the  enactment  of  §1819  Bums  1901, 
§1750  Homer  1901,  being  §176  of  the  crimintl  code  of 
1881,  it  was  equally  well  settled  by  the  decisions  of  this 
court  that  an  indictment  or  information  charging  the  lar- 
ceny of  money  was  not  sufficient  if  only  the  aggregate 
amount  thereof  was  stated,  without  any  specification  what^ 
ever  of  the  kind  or  denomination  of  the  money  alleged  to 
have  been  stolen,  unless  the  pleading  disclosed  some  legal 
excuse  for  the  failure  to  give  a  more  specific  or  proper  de- 
scription. State  V.  Hoke,  84  Ind.  137;  Arnold  v.  State, 
52  Ind.  281,  21  Am.  Repi  175,  and  cases  there  cited. 

In  Stale  v.  Hoke,  supra,  which  was  a  prosecution  upon  a 
charge  of  larceny,  this  court,  in  considering  the  sufficien(7 
of  the  several  counts  of  the  indictment,  said :  "The  third 
count  of  the  indictment  is  bad,  for  the  reason  that  it  does  not 
contain  a  description  of  the  property  charged  to  have  been 
stolen.  It  was  not  sufficient,  under  the  code  of  1852,  to 
charge  that  'six  thousand  and  twenty-seven  dollars  of  the  pa- 
per money  of  the  United  States'  were  stolen.  Some  descrip- 
tion must  be  given  of  the  bills  or  notes,  or  some  legal  excuse 
must  be  shown  for  a  failure  to  give  the  proper  description." 

In  Arnold  v.  State,  supra,  the  court  said:  "Money 
should  be  described  as  so  many  pieces  of  current  gold  or 
silver  coin,  and  the  coin  must  be  stated  by  it£  appropriate 
name." 

^ince  the  enactment  of  f  1819,  supra,  the  rule  of  the  com- 
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mon  law  in  r^ai^  to  the  particularity  or  [»ecuiioii  in  re- 
spect to  ehai^ng  the  larceny  of  money  has  been  modified, 
as,  by  the  provisions  of  this  fltatnte,  tn  erory  indicbnent  or 
information  wherein  it  is  neoesaary  to  make  any  aTeiment 
as  to  any  money,  bank  bills,  or  United  States  treaanry  notes, 
etc.,  it  will  be  sufficient  to  "describe  such  mooc^,  bills,  notes, 
or  currency  simply  as  money,  without  specifying  any  par- 
ticular coin,  note,  bill,  or  currenorjr;  and  such  allegatitm 
shall  be  sustained  by  proof  of  any  amount  of  coin  or  of  any 
such  note,  bill,  or  currency,  although  the  particular  species 
of  coin  of  which  such  amount  was  composed  or  the  particu- 
lar nature  of  such  note,  bill,  or  currency  be  not  proved." 
Consequently,  by  virtue  of  t£e  above  section,  this  conrt  has 
repeatedly  afiirmed  and  sustained  the  sufficiency  of  an  in- 
dictment for  the  crime  of  larceny  which  merely  described 
the  stolen  property  to  be  a  certain  number  of  doUars  in 
money  of  the  "value,"  etc,  without  specifying  any  particu- 
lar coin,  note,  bill,  or  currency.  Randall  v.  State,  132  Ind. 
539;  Hammond  v.  Staie,  121  Ind.  512;  Bains  v.  Slate^ 
137  Ind.  83. 

It  will  be  observed,  however,  that  the  indictment  in  the 
case  at  bar  was  not  drafted  so  as  to  bring  it  within  tlie 
provisions  of  the  above  section  of  onr  criminal  code,  for  in 
no  manner  is  it  alleged  or  shown  therein  that  the  property 
stolen  consisted  of  five  dollars  in  money.  Therefore  the 
pleading  can  not  be  upheld  mider  the  deoision  in  BandaU 
V.  State,  .lupra,  or  by  any  of  the  other  cases  last  above  cited, 
but  the  sufficiency  of  the  description  of  the  property  must 
be  tested  by  the  rules  of  the  common  law  as  recognized  and 
enforced  by  this  court  in  cases  arising  before  the  taking 
effect  of  the  criminal  code  of  1881. 

In  Arnold  v.  State,  supra,  which  was  a  prosecution  for 
robbery,  the  court  held  the  indictment  bad,  for  the  reason 
that  it  described  the  property  alleged  to  have  been  t^^ 
as  national  bank  notes  and  United  States  treasury  notes, 
known  as  greenbacks,   without  giving  the  deaominatioDS 
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of  the  bills,  or  otherwise  showing  that  they  represented  cei^ 
tain  sums  of  monej.  Among  the  authoritiea  cited  b;  the 
court  in  that  appeal,  in  support  of  its  holdings  are  the  fol- 
lowing: State  V.  Longbottoms.  11  Humph.  39,  where  it 
was  held  that  an  indictment  charging  the  accused  with  hav- 
ing stolen  "ten  dollars  good  and  lawful  money  of  the  state  of 
Tennessee,"  was  not  a  sufficient  description  of  the  proper^ 
stolen.  People  v.  Ball,  14  Cal.  101,  73  Am.  Dec.  631, 
where  the  court  also  held  that  describing  the  stolen  money 
as  "three  thousand  dollars  lawful  money  of  the  United 
States"  was  not  sufficient.  In  Merwnn  v.  People,  26  Mich. 
298,  the  information  charged  that  the  defendant  "did  felon- 
iously steal,  etc,  one  hundred  and  thirty-five  dollars"  of  the 
goods  and  chattels  of  the  person  therein  named.  This  de- 
scription of  the  stolen  property  in  that  case  was  held  bad  for 
uncertainty.  The  state  of  Michigan  also  had  a  statute  sub- 
stantially like  §1819,  supra,  and  the  court  in  the  case  cited 
held  that,  inasmuch  as  the  information  had  not  been  drafted 
or  framed  in  compliance  with  the  provisions  thereof,  the  ' 
sufSciency  of  the  description  of  the  stolen  property  must  be 
tested  by  the  rules  of  the  common  law  applicable  to  an  in- 
dictment for  larceny.  In  Barton  v.  State,  29  Ark.  68,  the 
indictment  described  the  property  alleged  to  have  been 
stolen  as  "one  hundred  and  thirty  dollars."  This  descrip- 
tion was  held  bad,  and  in  passing  upon  the  sufficiency  there- 
of the  court,  in  that  appeal,  among  other  things,  said; 
"Whether  the  subject  of  the  larceny  was  coin,  United  States 
treasury  notes,  or  bank  notes,  is  not  alleged.  If  the  term 
'dollars'  may  be  said  to  have  a  legal  meaning  and  to  import 
the  national  coin,  *  •  *  we  are  left  to  conjecture 
what  kind  of  coin  the  appellant  was  charged  with  stealing.** 
In  further  support  of  the  proposition  that  the  indictment 
in  controversy  is  bad,  see  Gillett,  Crim.  Law  (2d  ed.), 
§138,  and  2  Bishop,  Orim-'Froc.  (4th  ed.),  §703,  and  cases 
cited. 
Whether  the  five  dollars  charged  to  have  been  stolen  by 
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appellant  coneisted  in  whole  or  in  part  of  any  coin,  notes,  or 
bills,  current  money  of  the  United  States,  or  any  other  coun- 
try, IB,  under  the  averments  of  the  indictment  in  question, 
left  wholly  to  be  surmised.  It  would  have  been  quite  easy 
for  the  pleader  to  have  properly  described  the  property  in 
controversy,  had  he  employed,  in  addition  to  the  words  "five 
dollars"  the  phrase  "in  money,"  or  "of  the  money,"  etc, 
as  authorized  by  §1819,  supra.  This  he  neglected  to  do. 
Consequently  the  statute,  under  the  circumstances,  can 
not  be  invoked  to  sustain  the  description,  and  it  -certainly 
will  not  suffice  when  judged  by  the  rules  of  the  common 
law,  as  applied  and  enforced  in  this  jurisdiction  prior  to 
the  passage  of  the  statute. 

The  averment  in  respect  to  the  subject  of  the  theft  can 
not  be  said  to  be  so  distinct  or  definite  as  to  serve  to  apprise 
the  accused  of  the  nature  or  character  of  the  evidence  which 
the  State  intended  to  introduce  at  the  trial  to  prove  the  ao- 
cusation.  Again,  what  information  for  his  protection  in 
the  future  would  a  judgment  of  conviction  or  acquittal 
upon  such  an  indictment  afford  him  ?  In  regard  to  the  cer- 
tainty required  in  criminal  pleading,  see  Funk  v.  State,  149 
Ind.  338,  and  cases  there  cited;  Campbell  v.  Slate,  154 
Ind.  309. 

We  have  been  unable  to  discover  any  authority  which, 
under  criminal  pleading  at  common  law,  can  be  said  to  sus- 
tain the  indictment  in  dispute,  in  the  absence  of  alleging 
some  Intimate  excuse  for  the  lack  of  more  particularity. 

It  is  also  insisted  that  the  ey^idence  does  not  sustain  the 
conviction,  but  as  the  judgment  must  be  reversed  because 
of  the  error  of  the  court  in  overruling  the  motion  to  quash, 
we  therefore  intimate  no  opinion  in  regard  to  the  evidence. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  the  lower  court  to  sustain  the  motion  to 
quash  the  indictment. 
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Maiwell  V.  Weight  et  al.  [,Igg    fj^ 

[No.  aO,117.  FiledMar  12,  1903.] 
TtttAL.— 'Defective  Oenerai  or  Special  Verdict.— Remedy. — When  a  apeoial 
Terdiot  or  speoial  ^"i1'"g  is  defective,  beoanae  there  Is  not  a 
flm?<"g  of  all  the  matters  In  iaaus,  or  a  finding  of  facta  to  exiat 
which  were  not  proved,  the  remedy  ia  hj  motion  for  a  nevr  trial; 
hot  this  role  is  not  applicable  to  general  verdicts,  p.  618, 
BiXK.~Ikfeetive  Verdiet.— Venire  de  Novo. — Where,  on  tut  Iwoe  m  to 
the  execution  of  a  note  hj  two  defendants,  there  was  a  gencoal 
verdiot  for  on«  of  the  defendants,  such  verdict  waa  defective  as 
not  being  reeponaivB  to  the  whole  case,  and  a  veni^de  novo  shoold 
be  awarded  as  to  both  defenduits.    jip.  616-Ml. 

From  Steuben  Circait  Court;  E.  D.  ffartman,  Judge. 

Action  by  William  H.  Maxwell  againet  Henry  Wrigbt 
and  otbere.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. Transferred  from  Appellate  Court,  under  clause 
2,  §1837j  Burns  1901.    Reversed. 

Willis  Shoads  and  E.  D.  Salsbury,  for  appellant. 

D.  R.  Best,  E.  A.  Bratton,  C.  A.  Yotter,  W.  G.  Croxton 
and  J''.  Jf.  PovjerSf  for  appellant. 

Haj>let,  C.  J. — This  action  was  commenced  by  appel- 
lant on  a  promissory  note  executed  by  appellees.  Appellees, 
Henry  Wrigjit  and  Cyrus  Wright,  filed  separate  verified 
answers  denying  the  execution  of  the  note.  Appellee  Mon- 
roe Wright  was  defaulted.  Appellant  filed  separate  replies 
to  the  answers  of  Henry  and  Cyrus  Wright,  The  replies 
filed  by  appellant  to  the  separate  anawers  of  appellees, 
Henry  and  Cyrus  Wright,  were  identical.  They  alleged 
the  execution  of  the  note  in  suit;  that  appellees  were 
brothers ;  that  it  was  a  common  occurrence,  and  well  known, 
that  appellees  were  accustomed  to  sign  notes  for  and  with 
ea<li  other ;  that  tbe  appellee  Monroe  Wright  was  the  prin< 
cipal  of  said  note ;  that  when  the  note  became  due  appellant 
notified  each  of  tbe  appellees  separately  that  he  expected 
the  note  to  be  promptly  paid,  and  each  of  the  notices  was 
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received  bj  the  psrtj  for  'whom  it  was  iotended ;  that  ap- 
pellees, Heory  and  Cyrus  Wright,  well  knew  that  the  note 
was  a  forgery,  and  failed  to  notify  appellant;  Uiat  the 
appellant  relied  upon  said  appellees,  and  refrained  from 
taking  steps  to  collect  the  amount  of  said  note,  which  he 
could  have  done  bad  he  known  at  the  time  that  it  was  a 
forgery ;  that  at  that  time  Monroe  Wright,  the  principal  in 
eaid  note,  had  the  means  to  pay  the  sam^  but  that  he  aftei^ 
ward  disposed  of  his  property  and  secretly  left  the  State ; 
that  the  appellees,  Henry  and  Cyrua  Wright,  aseiated  their 
said  brother  ISi^nroe  to  leave  the  State,  and  after  he  had  so 
left,  they  then  made  known  to  the  appellant  that  the  note 
was  a  forgery.  The  separate  demurrer  of  Henry  and 
Cyrua  Wright  to  appellant's  reply  was  overruled.  The 
cause  was  tried  by  a  jury  and  a  general  verdict  returned, 
which,  omitting  the  caption  and  signature,  was  as  follows: 
"We  the  jury  find  for  the  defendant  Henry  Wrigjit"  Ap- 
pellant filed  a  motion  for  a  ventre  de  novo,  which  motion 
was  overruled  by  the  court  as  to  the  defendant  Henry 
Wri^t  and  sustained  as  to  the  appellees  Cyrus  and  Monroe 
Wright,  and  a  venire  de  novo  was  by  the  court  ordered  as 
to  the  last  named  appellees. 

Upon  a  proper  assignment,  appellant  urges  that  his  mo- 
tion for  a  venire  de  novo  should  have  been  sustained  as  to 
all  of  the  defendants,  and  his  whole  case  again  put  upon 
trial.  For  many  years  the  rule  of  the  common  law,  as 
stated  in  2  Tidd's  Prac,  922,  and  affirmed  and  followed  in 
Bosseker  v.  Cramer,  18  Ind.  44,  47,  and  in  a  great  many 
other  cases  before  and  after  the  Bosseker  case,  was,  in  this 
State,  the  recognized  rule  relating  to  the  oflice  of  a  venire  de 
novo.  The  rule  as  there  stated  is  this:  "A  venire  de  novo 
is  granted  when  the  verdict,  whether  general  or  special,  is 
imperfect  by  reason  of  some  uncertainty  or  ambiguity,  or 
by  finding  less  than  the  whole  matter  put  in  issue,  or  by 
not  assessing  damagea."  Tlie  introduction  of  our  practice 
code  in  1852  seems  to  have  had  no  effect  upon  the  applies- 
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tion  of  the  rule  until  this  court's  attention  was,  in  1879, 
in  Orakam  v.  State,  ex  rel.,  66  Ind.  386,  394,  drawn  to 
what  are  now  §§554,  560  Bums  1901.  Section  554  pro- 
vides that  "A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  thereon  to  the  court." 
Section  560  enacts  that  "Upon  trials  of  questions  of  fact 
by  the  court,  it  shall  not  he  necessary  for  the  court  to  state 
its  finding,  except  generally  for  the  plaintiff,  or  defendant, 
unless  one  of  the  parties  request  it,  with  a  view  of  excepting 
to  the  decision  of  the  court  upon  tiie  questions  of  law  in- 
volved in  the  trial,  in  which  case  the  court  shall  first  state 
the  facts  in  writing,  and  then  the  conclusions  of  law  upon 
them,  and  judgment  shall  be  entered  accordingly." 

In  the  well  reasoned  opinion  in  the  Graham  case  the 
court  holds  in  effect  that  the  old  rule  is  not  applicable  to 
special  verdicts  and  special  findings  under  the  above  sec- 
tions of  our  code,  if  snch  verdict  or  finding  has  in  it  sub- 
stance enou^  to  form  the  basis  of  a  judgment  for  either 
party.  The  reason  is  this :  In  the  one  case  the  only  prov- 
ince of  the  jury  is  to  find  all  the  proved — not  the  unproved 
— facts.  In  the  otHer,  the  court  must  find  all  the  facts 
within  the  issues  that  have  been  established  by  the  evidence, 
and  shoald  leave  unstated  all  the  issuable  facts  not  proved 
by  the  party  assuming  to  do  so.  The  only  difference  in  the 
two  cases  is  that  in  the  former  the  court  must  apply  the  law 
to  the  facts  as  they  exist  by  the  verdict  of  the  jury,  which 
he  may  do  without  disclosing  his  views,  and  in  the  latter  he 
must  state  in  writing  what  he  conceives  the  law  to  be  as  ap- 
plicable to  the  facts  he  has  found  proved,  with  a  view  of 
enabling  the  losing  party  to  challenge  the  soundness  by 
appeal,  and  judgment  shall  be  rendered  accordingly.  In 
both  cases  it  must  be  assumed  that  all  the  facts  the  parties 
were  able  to  prove  are  stated,  and  that  all  absent  facts  were 
left  unstated,  because  unproved,  and  the  verdict  is  not, 
therefore^  defective.  Hence  the  rule  that  all  issues  and 
material  facta  not  fotmd  in  a  special  finding  or  special 
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verdict  will  be  adjudged  against  the  party  who  had  the 
burden  of  proving  them,  Glantz  v.  City  of  Soulh  Bend, 
106  Ind.  S06  ;Pitt8buTgh,  etc.,  R.  Co.  v.  O'Brien,  142  Ini 
218,  222. 

Special  verdicts  or  special  findings  thus  arrived  at  are 
fair  upon  their  face,  and  reveal  no  infirmity ;  and  if  mis- 
takes have  been  made  by  finding  lesa  than  all  the  matters 
in  issue,  or  in  finding  facts  to  exist  that  were  not  proved, 
these  are  matters  extrinsic  the  record,  and  the  remedy  is 
by  motion  for  a  new  trial,  and  not  by  venire  de  novo. 
Indiana,  eic.R.  Co.  v.  Fvnnell,  116  Ind.  414,  420;  Citizens 
Bank  V.  Bolen,  121  Ind.  301,  304. 

Where,  however,  a  special  verdict  or  finding  shows  that 
the  evidentiary  facts,  and  not  the  ultimate  facts,  have  been 
found,  and  it  appears  that  such  evidentiary  facts  are  suf- 
ficient to  establish  the  ultimate  facts  alleged  in  the  com- 
plaint, such  a  verdict  or  finding  shows  upon  its  face  that  it 
is  defective  for  failure  to  find  the  facts  set  forth  in  the  com- 
plaint, proved,  and  a  venire  de  novo  should  he  ordered. 
Boyer  v.  Robertson,  144  Ind.  604,  607,  and  eases  cited; 
Craver  v.  Carver,  83  Ind.  368 ;  Locke  v.  Merchants  Nat. 
Bank,  66  Ind.  3S3. 

The  reasons  that  called  for  a  modification  of  the  old  rule 
as  to  special  verdicts  and  findings  do  not  apply  to  general 
verdicts.  In  the  former  it  is  not  the  province  of  the  jury  to 
determine  which  party  shall  prevail  in  the  action.  That  is 
left  to  the  court;  while  in  the  general  verdict  the  jury  is 
required,  under  the  instructions  of  the  court  as  to  the  law 
of  the  case,  to  find  generally  from  the  facts  proved  and  un- 
proved, whether  the  plaintiff  or  defendant  has  succeeded 
on  the  issues  made  by  the  pleadings.  Hence,  when  the  jury 
fails  to  find  for  the  plaintiff  or  defendant  on  an  issue  be- 
tween the  parties,  it  is  apparent  from  the  verdict  that  the 
jury  has  stopped  short  of  a  full  determination  of  the  case, 
and  the  verdict  is  therefore  ill  and  defective,  and  subject  to 
a  venire  de  novo.    Crouch  v.  Martin,  3  Blackf.  256 ;  Wrighl 
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V.  State,  ex  rel,  8  Blackf.  385 ;  Bosaeker  v.  Cramer,  18  Ind. 
44;  Jenkins  v.  Parkhill,  25  Ind.  473,  475;  WhitwoHh  v. 
Ballard,  56  Ind.  279,  and  cases  cited;  Leeds  t.  Boyer,  59 
Ind.  289. 

Furthermore,  a  general  verdict  or  finding  is  arrived  at 
bj  a  finding,  from  the  whole  evidence,  that  the  facts  essen- 
tial to  a  recovery  have  been  proved  or  have  not  been  proved, 
and  the  verdict  or  finding  is  the  result  of  the  deductions  and 
inferences  of  fact  drawn  from  a  consideration  of  all  the 
evidence;  hence  the  rule  that  all  reasonable  presumptions 
and  intendments  must  be  indulged  in  support  of  such  ver- 
dict or  finding.  Central  Union  Tel.  Co.  v.  Fehring,  146 
Ind.  189,  193. 

In  this  case  the  issues  joined  involved  the  execution  by 
Henry  and  Cyrus  Wright  of  the  not©  sued  on.  Its  execu- 
tion was  affirmed  by  the  plaintiff,  and  denied  by  each  of 
these  defendants.  These  issues  were  submitted  to  the  lury 
as  parts  of  a  single  trial.  The  plaintiff  was  entitled  to  have 
both  determined,  and  the  trial  was  incomplete  without  it. 
^So,  when  the  verdict  was  returned  showing  upon  its  face 
that  there  had  been  no  finding  either  for  the  plaintiff  or 
defendant  on  the  issue  made  by  Cyms  Wright,  the  verdict 
was  bad,  because  not  broad  enough  to  cover  the  case  tried, 
and  therefore  inadequate  as  a  basis  for  a  judgment  either 
for  or  against  the  plaintiff  or  both  defendants  upon  the 
whole  case. 

As  against  the  plaintiff,  we  can  not  approve  the  conten- 
tion that  the  verdict  was  good  and  effective  as  to  Henry 
Wright,  because  full  and  complete  as  to  him.  The  court 
could  not  require  the  plaintiff  to  try  his  case  by  piecemeal. 
When  he  bad  given  his  evidence,  and  the  defendants  had 
given  theirs  on  both  issues,  the  plaintiff  had  a  right  to  a 
finding  as  broad  as  the  evidence.  It  is  not  certain  that 
the  jury  would  have  returned  the  same  verdict  as  to  Henry 
Wright  if  they  had  been  required  to  pronounce  at  the  same 
time  upon  the  issue  made  by  Cyrus  Wright.    And  the  ver- 
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diet  being  defective  for  not  being  respoDBiTe  to  the  whole 
case,  it  must  be  held  ineffective  for  any  part  of  it,  and 
therefore  a  nullity.  Peed  v.  Brenneman,  72  Ind.  288; 
Ridenour  v.  Beekman,  68  Ind.  236,  238.  In  this  laat  case 
the  court  quotes  approvingly  from  1  Graham  &  Waterman, 
New  Trialfi,  140,  the  following:  "If  the  jury  find  only  a 
part  of  thd  iasucB,  judgment  can  not  be  entered  on  the 
verdict  It  is  void  for  the  whole,  and  a  ventre  de  novo  will 
be  awarded,"  It  follows  tiat  the  court  erred  in  overruling 
appellant's  motion  for  a  venire  de  novo  as  to  all  the 
defendants. 

While  there  is  no  real  conflict  among  our  many  cases 
upon  this  subject,  there  is  apparently  some  confusion,  mani- 
festly the  result  of  a  careless  use  of  language  employed  in 
making  general  statements  concerning  the  office  of  a  venire 
de  novo.  In  all  the  cases  we  have  examined,  decided  since 
the  case  of  Graham  v.  State,  ex  rel.,  66  Ind.  386,  which 
rests  upon  a  special  verdict,  or  special  finding,  this  case 
has  been  uniformly  followed  in  all  decisions  involving  a 
special  verdict  or  special  finding — and  in  effect  holding, 
that  if  the  special  verdict  or  finding  leaves  some  issue  or 
material  fact  undetermined,  such  issue  or  fact  will  be 
regarded  as  not  proved  by  the  party  having  the  burden  of 
proof — and,  if  such  verdict  or  finding  contains  substance 
enough  to  support  a  judgment  one  way  or  the  other,  it  will 
not  be  objectionable  because  it  does  not  pass  upon  all  the 
issues,  and  the  remedy  for  mistakes  and  errors  not  appeal^ 
ing  upon  the  face  of  the  verdict  or  finding  is  by  motion  for 
a  new  trial,  and  not  by  a  ventre  de  novo.  Among  the  many 
cases  that  might  be  cited  from  this  and  the  Appellate  Court, 
see  Olantz  v.  City  of  South  Bend,  106  Ind.  305,  308; 
Bartley  v.  Phillips,  114  Ind.  189;  Indiana,  etc.,  B.  Co.  v. 
Finnell,  116  Ind.  414,  420;  Board,  etc.,  v.  Pearson,  130 
Ind.  426,  430,  16  Am.  St.  325 ;  Evansville,  etc.,  B.  Co.  v. 
Maddux,  134  Ind.  571,  579;  Louisville,  etc.,  B.  Co.  v. 


NOVEMBER  TERM,  1902— Vol.  160.        521 

BtiUook  V.  BobertBou. 

BerJcey,  136  Ind.  181, 191 ;  Heiney  v.  Lontz,  147  Ind.  417 ; 
Zimmerman  y.  QauTner,  152  Ind.  552. 

And  in  all  cases  since  the  Oraham  case,  brou^t  to  our 
attention,  involving  a  general  verdict  or  finding  which 
showed  upon  its  face  that  leas  than  the  whole  issue  was 
covered,  or  was  so  ambiguous  and  uncertain  as  to  afford 
no  foundation  for  a  judgment,  a  venire  de  novo  has  been 
hel4  to  be  the  proper  remedy.  Among  the  cases,  see 
Ridenour  v.  Beehman,  68  Ind.  236  j  Clarh  v.  Brown,  70 
Ind.  405;  BricUey  v.  Weghom.  71  Ind.  497;  Peed  v. 
Brenneman,  72  Ind.  288,  290 ;  Ridenour  v.  Miller,  83  Ind. 
208;  Bunnell  v.  Bunnell,  93  Ind.  695;  Baughan  v. 
Baughan,  114  Ind.  73 ;  Bohr  v.  Neuenschwander,  120  Ind. 
449,  456;  American  White  Bronze  Co.  v.  Clark,  123  Ind. 
230,  232. 

So  it  mRSt  be  held  that  the  rule  springing  from  Graham 
T.  State,  ex  ret,  supra,  which  must  now  be  considered  as 
firmly  established  in  this  State,  modifies  the  common  law 
rule  with  respect  to  the  writ  of  venire  de  novo,  only  in  its 
application  to  special  verdicts  and  special  findings  as  ruled 
by  OUT  civil  code. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  venire  de  novo. 


BiTLLocK  V.  Robertson  bt  al. 

INo.  19,913.  FUed  October  28,  1903.  Rehearing  denied  Uaj  19, 
1908.] 

PiBXNT  AND  CsJUi. —CuMtods/.—Sabeiu  CWpui.— In  a  suit  for  the 
cnstod^  of  a  child,  whether  between  the  father  and  mother,  or 
either  of  them,  and  third  i»erBoiu,  the  welfare  of  the  child  Is  para- 
monnt  to  the  claim  of  either  parent,  and  the  order  of  conrt  ahonld 
be  made  with  regard  to  the  befit  interests  of  the  child,    p.  6SS. 

Bakk. — CSutody.—Haheat  Oojput.— Appeal  and  Error.— 'WheK  the  cng- 
tod7  (kT  an  infant  in  a  habea»  eorput  proceeding  ia  awarded  by  the 
oonrt  upon  the  evidence,  such  jndgment  will  not  be  reversed  npon 
mlinga  which  merely  go  to  the  sufllciencj  of  the  retnm.  pp.  SSS, 
Btf. 
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From  the  Superior  Court  of  Marion  County;  J.  L. 
McMaster,  Judge. 

Habeas  corpus  proceeding  by  Henry  W.  Bullock 
against  "William  Robertson  and  others  to  obtain  posBea- 
sion  of  a  child.  From  a  judgment  in  favor  of  defend- 
ante,  plaintiff  appeals.    Affirmed. 

Frank  McCray  and  G.  W.  Spahr,  for  appflllaut. 
W.  T.  Brown,  for  appellees. 

MoiTxs,  J. — This  was  a  habeas  corpus  proceeding 
brou^t  by  appellant  against  hia  wife,  Jessie  R.  Bullock, 
and  his  wife's  father  and  mother,  William  and  Roxana 
Robertson,  to  obtain  the  possession  of  an  infant  child  of 
appellant  and  said  Jessie,  a^d  four  years.  Appellees 
William  and  Roxana  Robertson  filed  a  return  to  said  \7rit, 
and  Jessie  R.  Bullock  filed  a  seperate  return.  Appellant 
filed  exceptions  to  said  returns  which  were  overruled  by  the 
court.  A  hearing  of  said  cause  resulted  in  a  judgment 
awarding  the  custody  of  said  child  to  appellee  Jessie  R. 
Bullock. 

Appellant  insists  that  the  action  of  the  court  in  over- 
ruling his  exceptions  to  said  returns  was  erroneous.  It  is 
settled  law  in  this  State  that  where  there  is  a  controversy 
in  a  habeas  corpus  proceeding,  or  in  a  suit  in  equity,  for  the 
custody  of  a  child,  whether  between  the  father  and  mother, 
or  between  them,  or  either  of  them,  and  third  persons,  the 
welfare  of  the  child  is  paramount  to  the  claim  of  either 
parent,  and  the  order  of  the  court  should  in  all  such  cases 
be  made  with  regard  to  the  best  interests  of  the  child.  It 
is  reasonable  and  just  that  the  courts  should  have  this 
power  for  the  benefit  of  the  infants.  Their  custody  should 
not  depend  upon  the  accident  of  possession.  The  real  ques- 
tion is  to  whom  should  they  be  entrusted  for  their  own  good 
and  that  of  society.  Palin  v.  Yoliva,  158  Ind.  380 ;  Leibold 
V.  Leibold,  158  Ind.  60;  Berhshire  v.  Caley,  157  Ind.  1,  8, 
And  cases  cited;  Schleuter  v.  Canatay,  148  Ind.  384,  388, 
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and  cases  cited ;  Hussey  v.  Whiting,  145  Ind.  580,  582 ; 
MeShan  v,  McShan,  56  Miss.  413 ;  Hochheimer,  Cufitody  of 
Infants  (3d  ed.),  §§42,  43,  46-49 ;  Church,  Habeas  Corpufl 
(2d  ed.),  §§425,  437e,  43M43;  Hurd,  Habeas  Corpus 
(2d  ed.),  473  et  seq.;  15  Am.  &  Eng.  Ency.  Law  (2d  ed.), 
185-187;  17  Am.  &  Eng.  Ency.  LaW,  365-371. 

Under  Uie  rule  established  in  this  State,  and  by  the 
authorities  cited,  the  father  is  not  entitled,  as  a  matter  of 
course,  to  an  order,  on  the  return  to  a  writ  of  habeas  corpus. 
that  the  mother  or  other  person  in  possession  of  the  child 
shall  deliver  it  to  him ;  but  the  courts  -will  exercise  a  soimd 
discretion  for  the  benefit  of  the  child,  in  disposing  of  its 
custody. 

When  an  infant  is  brought  into  court  in  obedience  to  a 
writ  of  "kaheas  corpus,  it  ie  in  the  custody  of  the  court, 
subject  to  its  disposition,  and  this  power  rests  upon  the 
broad  foundation  of  the  general  jurisdiction  of  the  court 
over  infants.  The  power  of  the  court  over  infants  thus 
before  it  is  not  limited  to  orders  as  to  custody. 

The  superior  court  of  Marion  county  has  jurisdiction  of 
all  suits  in  equity,  "and,  therefore,  has  the  power  to  control 
the  person  and  custody  of  infanta  except  when  the  statute 
provides  otherwise.  Leihold  v.  Leibold,  supra,  and  authori- 
ties cited. 

In  this  case,  the  court,  after  hearing  the  evidence, 
awarded  the  custody  of  said  child  to  the  mother,  Jessie  B. 
Bullock.  Said  child  was  in  the  custody  of  the  court,  and 
was  subject  to  its  jurisdiction.  The  power  of  the  court, 
under  such  circumstances,  to  award  its  custody  to  either 
parent  or  to  a  third  party  in  said  proceeding,  as  its  welfare 
and  best  interests  required,  was  full  and  complete,  and  did 
not  depend  on  the  technical  suiEciency  of  the  returns ;  nor 
was  such  power  limited  or  coptrolled  by  the  all^attona 
thereof. 

It  follows,  that  in  such  a  case  as  the  one  in  hand,  where 
custody  is  awarded  by  the  court  upon  the  evidence,  sudi 
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judgment  will  not  be  reversed  upon  rulings  which  merely 
go  to  the  sufficiency  of  the  return.  The  evidence  is  not 
before  ua,  nor  has  any  attempt  been  made  to  bring  it  into  the 
record. 

Judgment  affirmed. 


Gut  et  al.  v.  Liberenz  et  al. 


HcBBAND  AND  Wm. — Prindpal  and  Surety. — Mortgage*. — TenctnU  bg 
Entiretia. — In  &  mit  on  a  note  executed  b;  a  hnabftnd  and  wife, 
seonred  b7  mortgage  on  leal  estate  held  hy  them  aa  tenaata  bj 
the  entitetlea,  there  is  no  preemnption  that  the  ootuideiation  waa 
not  need  for  the  benefit  of  the  real  estate  so  held  by  tbem,  ox  that 
the  wife  is  nuety  on  aaid  obligation,  bat  the  burden  ia  np<m  ber 
to  allege  and  prove  facts  showing  that  she  exeonted  the  note  and 
m<fftgage  as  snrety,  and  not  as  prinoipal.    p.  5tB. 

Save. — Principal  and  Surety. — BHU  and  Note*. — Whether  a  nuurfed 
woman  is  principal  or  surety  on  a  promiasc^  note,  or  other  obli- 
gation, is  determined,  not  from  the  form  of  the  oontraot,  nor  from 
the  basis  upon  which  the  tnuisaotion  was  had,  but  from  the  in- 
quiry as  to  whether  she  nceived  in  person  or  in  benefit  to  her 
estate  the  consideration  upon  which  the  contract  depends,  p.  6t8, 

SaUX. — Principal  and  Surety. — SHU  and  Note*. — Mortgaget. — Oontider^ 
Hon. — A  finding  in  a  snlt  to  foreclose  a  mortgage  for  91,000,  ezo- 
cuted  by  a  husband  and  wife  on  real  estate  held  by  them  as 
tenants  by  entireties,  that  the  consideration  for  the  note  uid 
mortgage  sued  upon  was  used  to  pay  the  individaal  indebtedness 
of  the  hnsband,  and  to  enable  him  to  perform  a  contzaot  to  erect 
a  certain  liv^y  bam,  and  that  no  part  of  the  ooosideration  was 
received  by  the  wife,  nor  expended  in  the  betterment  of  her  loal 
estate,  or  real  estate  held  by  them  as  tenants  by  entireties,  shows 
that  the  wife  exeonted  the  mortgage  as  surety  only,  and  that  Vbo 
same  is  invalid  as  to  her;  and  the  taat  that  the  livery  bam  on 
which  the  proceeds  of  the  loan  were  expended  was  taken  by  the 
husband  and  afterward  conveyed  to  the  wife  and  sold  by  her  fOT 
9800  in  excess  of  all  liens  thereon,  did  not  cdiaage  the  relatitm  of 
the  parties,  it  not  being  shown  that  she  agreed,  in  oonsidetation 
of  the  conveyance  to  her  of  the  real  estate  upon  which  the  bam 
was  built,  or  for  any  other  consideration,  to  pay  the  note  and 
mortgage  sued  upon.    pp.  6i9-6St 
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Hdsband  AITD  Wjn.~Ettoppd.~Mortga^l}eduetionLaw.—Affidat!U.-~- 
A  nMnied  woman  irill  not  be  estopped  from  denying  the  validity 
of  k  mortgag*  on  the  gioniid  of  aniet:p>Iup  bj  the  btct  that  she 
joined  with  her  hnsband  in  an  affldcrit  and  obtained  a  rednotion 
of  taxes  nnder  the  mortgage  deduction  lair  on  the  mortgaged 
teal  estate  by  reason  of  sooh  mortgage,    p.  SSt. 

From  DeKalb  Circuit  Coart ;  E.  A.  Bratton,  Special 
Judge. 

Suit  by  William  J.  Guy  and  wife  against  William 
Liberenz  and  wife  to  foreclose  a  mortgage.  From  a 
judgment  for  defendants,  plaintiffi  appeal.  Transferred 
from  Appellate  Court,  under  claose  2,  §lSS7j  Burns  1901. 
Affirmed. 

a  H.  Bruce,  F.  S.  Hoby,  S.  A.  Wood,  E.  D.  Salsbury 
and  S.  A.  Harper,  for  appellants. 
J.  E.  Rose  and  J.  H.  Hose,  for  appellees. 

MoRKS,  J. — Appellants  brought  this  action  against  ap- 
pellees on  a  promissory  note  secured  by  a  mortgage  executed 
by  appellees.  A  special  finding  of  facts  was  made  by  the 
court,  and  conclusions  of  law  stated  thereon.  Over  a 
motion  for  a  new  trial  by  appellants,  a  judgment  in  accord- 
ance with  the  conclusions  of  law  was  rendered.  That  the 
court  erred  in  each  of  the  conclusions  of  law  is  the  only 
error  assigned  and  not  waived, 

It  appears  from  the  special  finding  that  appellee  William 
Liberenz,  on  November  24,  1896,  contracted-,  on  his  indi- 
vidual account,  with  Yount  &  ToOnt,  to  erect  a  livery  bam 
for  them  on  a  lot  for  which  they  held  a  contract  for  a  deed 
on  the  payment  of  $270,  the  balance  of  the  purchase  money. 
The  contract  price  for  the  erection  of  said  bam  was  $1,850. 
Liberenz  began  the  erection  of  the  bam,  but,  needing  mon:y 
to  complete  the  same,  borrowed  $1,000  of  appellants,  $800 
of  which  was  to  be  need  in  completing  said  bam  under  said 
contract,  for  which  he  and  his  wife  executed  the  note  sued 
upon,  and  to  secure  the  same  executed  the  mortgage  on 
real  estate  owned  by  them  as  tenants  by  the  entireties.    The 
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money  was  delivered  to  the  husband  after  the  note  and 
mortfc&ge  were  executed.  The  said  husband  used  about 
$800  of  said  borrowed  money  in  the  construction  of  said 
bam,  under  his  contract  with  Yount  &  Yount,  and  the  re- 
mainder thereof  he  used  in  the  payment  of  his  individual 
debts.  Louisa  Liberenz,  the  wife,  did  not  negotiate  said 
loan,  nor  did  she  see  appellants  in  reference  thereto  until 
the  execution  of  said  mortgage.  No  statement  was  made  in 
her  presence  to  appellants,  or  eitber  of  them,  as  to  the  piu>- 
pose  for  which  said  money  was  borrowed,  nor  as  to  what 
was  to  be  done  with  the  same.  "No  part  of  said  $1,000 
was  received  by  the  said  Louisa,  nor  was  any  part  thereof 
expended  in  the  betterment  of  said  real  estate  described  in 
said  mortgage,  nor  any  other  real  estate  then  owned  by  her 
or  in  which  she  had  any  interest,  and  that  she  did  not 
receive  the  consideration  for  which  said  note  and  mortgage 
were  executed,  except  as  herein  set  out,"  Said  William 
Liberenz,  after  the  completion  of  said  bam,  no  part  of  the 
contract  price  having  been  paid,  took  a  medianic's  lien 
thereon  for  $1,850.  On  the  18th  day  of  October,  1897,  said 
Yount  &  Yount,  being  unable  to  pay  said  Liberenz  for  the 
erection  of  said  bam,  on  his  request,  and  in  payment  of  said 
mechanic's  lien,  assigned  the  written  contract  they  had  for 
said  real  estate  to  one  Charles  Kent,  by  a  written  assign- 
ment on  the  back  of  said  contract 

At  the  time  said  contract  was  assigned  to  said  Kent,  he 
was  surety  for  said  William  Liberenz  to  varions  persons 
for  about  $1,200,  the  individual  indebtedness  of  ^d  Will- 
iam Liberenz;  and,  in  consideration  of  said  assignment  of 
said  contract,  said  Kent  promised  and  agreed  to  pay  tie 
same.  The  said  livery  bam  was  at  said  time  encumbered 
by  liens  other  than  the  lien  of  said  William  Liberenz, 
amounting  to  $6d0,  and  the  lien  for  unpaid  purchase  mone^ 
for  $270 — in  all  $960 — and  die  said  property  was  at  this 
time  of  the  fair  value  of  $1,300.  After  the  assignment  of 
eaid  contract  to  said  Kent,  he  became  dissatisfied  with  said 
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contract  with  said  William  Liberenz  for  the  payment  of 
said  $1,200  for  which  he  was  surety;  and  thereupon  said 
William  Liberenz,  his  wife  joining  therein,  conveyed  to 
said  Kent  anotiier  piece  of  real  estate,  of  the  fair  valtle  of 
$2,500,  which  said  William  Liberenz  owned  in  his  own 
ri^t,  the  same  being  encumbered  by  a  mortgage  for  $1,250 
executed  by  him  f  and  the  said  Kent  assigned  to  said  Louisa 
Liberenz  all  his  right,  title,  and  interest  in  the  contract 
assigned  to  him  by  said  Tount  &  Yount.  Said  Kent  and 
wife  on  said  18th  day  of  October,  1897,  executed  a  quit- 
claim deed  for  said  real  estate  upon  which  said  bam  was 
built  to  said  Louisa  Liberenz;  and  she  on  November  13, 
1897,  received  a  deed  therefor  under  the  contract  assigned 
to  her  by  said  Kent  On  said  18th  day  of  October,  1897, 
said  Kent  paid  said  Tount  &  Tount  $100,  and  said  William 
Liberenz  paid  them  $6,  as  a  further  consideration  for  the 
assignment  of  said  contract  to  said  Kent.  Afterwards 
said  Jx>ui8a  Liberenz  sold  and  conveyed  said  bam,  and  the 
real  estate  upon  which  the  same  was  built,  for  $1,000  over 
and  above  all  claims  and  liens  against  the  same,  $400  of 
which  she  received  in  cash,  and  $600  in  mortgage  npt€s. 
After  appellees  had  learned  that  said  mortgage  could*  not 
be  enforced,  on  account  of  being  the  note  and  mortgage  of 
a  married  woman,  they  made  an  affidavit  under  the  act  of 
1899  (Acts  1899,  pp.  422,  423,  §84l7a  ei  seq.  Bums 
1901,  §6272a  et  seq.  Homer  1901),  and  filed  the  same  in 
the  office  of  the  auditor  of  DeKalb  county,  and  obtained  a 
deduction  of  $700  from  the  assessed  value  of  the  real  estate 
described  'in  the  mortgage  sued  upon. 

The  court  stated  thereon  the  following  conclusions  of 
law:  "(1)  That  the  defendant  Louisa  Liberenz  is  not 
liable  upon  the  note  and  mortgage  sued  on  in  the  plaintiffs' 
complaint,  and  set  out  in  the  findings  of  facts  herein;  (2) 
that  the  defendant  Louisa  Liberenz  signed  the  note  and 
mortgage  sued  on  in  the  plaintiffs'  complaint  as  surety  for 
her  husband  William  Liberenz;  (3)  that  the  mortgage  de- 
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Bcribed  in  the  findings  herein,  and  set  out  in  the  plaintiffB* 
complaint,  is  void,  and  ought  not  to  be  foreclosed ;  (4)  that 
the  plaintiffs  are  entitled  to  recover,  and  should  have  judg^ 
ment  against  the  defendant  William  Liberenz  for  the  sum 
of  $1,345,  without  relief  from  valuation  and  appraisement 
laws." 

It  is  the  law  in  this  State  that  when  it  appears  that  the 
obligation  sued  upon  is  that  of  husband  and  wife,  and  is 
secured  by  a  mor^ge  on  real  estate  held  by  them  as  ten- 
ants by  the  entireties,  there  is  no  presumption  Uiat  the  con- 
sideration was  not  used  for  the  benefit  of  the  said  real  estate 
so  held  by  them,  or  that  she  is  surety  on  said  obligation,  but 
the  burden  is  upon  her  to  allege  and  prove  facts  showing 
that  she  executed  the  note  and  mortgage  as  surety,  and  not 
as  principal  Cook  v.  Buhrlage,  159  Ind.  162,  and  cases 
cited ;  Crisman  v.  Leonard,  126  Ind.  202,  203 ;  Security 
Co.  V.  Arbuckle,  119  Ind.  69,  71.  Under  this  rule  the 
appellants  contend  that  Hie  first,  second,  and  third  conclu- 
sions of  law  can  not  be  sustained,  because  there  is  no  finding 
of  the  ultimate  fact  that  Louisa  Liberenz  executed  the  note 
and  mortgage  sued  upon  as  surety  for  her  husband.  Citing 
Bartholomew  v.  Pierson,  112  Ind.  430. 

It  has  been  uniformly  held  by  this  court  that  whether  or 
not  ft  married  woman  is  surety  or  principal  on  a  promissory 
note  or  other  obligation  is  to  be  determined,  not  from  the 
form  of  the  contract,  nor  froni  the  basis  upon  which  the 
transaction  was  had,  but  from  the  inquiry  as  to  whether  she 
received  in  person  or  in  benefit  to  her  estate  the  considera- 
tion upon  which  the  contract  depends.  Cook  v.  Sukrlage, 
»upra,  and  cases  cited;  Andrysiak  v.  Satkoski,  159  Ind. 
428 ;  Field  r.  Noblett,  154  Ind.  857,  360,  and  cases  cited; 
Leschen  v.  Ouy,  149  Ind.  17,  19,  and  cases  cited;  Nixon 
V.  Whitely,  etc.,  Co.,  120  Ind.  360,  862,  and  cases  dted ; 
Crisman  v.  Leonard,  supra,  and  cases  cited ;  Vogel  V.  Leich^ 
tier,  102  Ind.  55,  60. 
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It  was  said  by  this  court  in  Security  Co.  v.  Arhuckle, 
supra,  on  page  71,  where  there  was  a  special  finding:  "Gen- 
eral statements  to  the  effect  that  the  defendant  Maiy  E. 
Arhuckle  executed  the  note  and  mortgage  as  surety  for  her 
husband,  are  not  a  sufficient  statement  of  facts.  Whether 
she  was  surety  or  not  depends  upon  the  purpose  for  which 
the  money  was  borrowed,  and  to  which  it  was  applied.  If 
it  was  borrowed  and  used  to  pay  off  debts  of  her  husband, 
which  did  not  constitute  valid  encimibrances  on  the  joint 
estate,  or  if  it  was  not  in  some  way  used  for  her  benefit  or 
the  benefit  of  her  estate,  she  was  a  surety.  These  facts  are- 
not  directly  averred  in  the  pleadings  nor  are  they  found  by 
the  court." 

In  Voreis  v.  Nmsbaum,  131  Ind.  267,  16  L.  R.  A.  45, 
Qie  note  was  executed  by  the  wife,  and  a  mortgage  was  exe- 
cuted by  the  hugband  and  wife  upon  the  separate  real  estate 
of  the  wife  to  secure  the  sama  Under  the  rule  declared  in 
this  State  in  such  case,  the  burden  was  upon  the  wife  to 
allege  and  prove  that  she  executed  said  noto  and  mortgage 
as  surety,  and  not  as  principal.  Cook  v.  Buhrlage,  supra; 
Field  V.  Nohteit,  supra;  Crisman  v.  Leonard,  supra;  Miller 
V.  Shields,  124  Ind.  166,  8  L.  R.  A.  406;  Bowles  v.  Trapp, 
139  Ind.  55,  56,  57.  It  was  held,  however,  in  said  ease,  that 
a  finding  that  "her  husband  received  the  consideration  for 
which  the  note  was  executed,  and  used  the  same  in  the  pay- 
ment of  his  individual  debts,  and  for  his  own  use ;  •  *  * 
[and]  that  no  part  of  the  consideration  was  used  for  the 
betterment  of  her  separate  property  or  business,"  showed 
that  the  wife  executed  the  note  and  mortgage  as  surety  only, 
and  that  the  same  was  invalid  aa  to  her,  and  could  not  be 
enforced  against  her. 

In  this  case  the  special  findings  state  that  "The  $1,000, 

the  consideration  for  the  note  and  mortgage  sued  upon,  was 

used  to  pay  the  individual  indebtedness  of  the  husband,  and 

to  enable  him  to  perform  his  contract  to  erect  the  livery 

Vol.  160— S4 
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bam  for  Tount  &  Yount,  and  that  no  part, of  said  consider- 
ation was  received  by  the  wife  nor  was  any  part  thereof  ex- 
pended in  the  betterment  of  the  real  estate  described  in  the 
mortgage,  held  by  t&em  as  tenants  by  the  entireties,  nor  in 
the  betterment  of  any  other  real  estate  then  owned  by  her 
or  in  which  she  had  any  interest"  These  findings  are  muc^ 
more  favorable  to  the  wife  than  those  in  Voreis  v.  Nuas- 
baum,  supra,  which  were  held  sufficient,  and  they  are  clear- 
ly sufficient  under  the  rule  declared  in  Security  Co.  v. 
Arbuckle,  119  Ind.  69,  71.  It  clearly  appears  therefrom 
Jhat  the  wife  did  not  receive,  in  person  or  estate,  the  benefit 
of  the  consideration  of  said  note  or  mortgage,  or  any  part 
thereof,  but  that  the  same  was  used  to  pay  and  execute  the 
individual  contracts  of  the  husband.  This  court -has  uni- 
formly held  that  such  facts  show  that  the  wife  is  surety 
and  not  principal  on  the  contract  sued  upon.  Cook  v. 
Buhrlage,  supra;  Field  v.  Nobleii,  supra;  Leschen  v.  Guy, 
supra;  Nixon  v.  Whitely,  etc.,  Co.,  supra;  Vogel  v.  Leich- 
ner,  supra;  Andrysiak  v.  Satkoski,  supra. 

In  Bartholomew  v.  Pierson,  112  Ind.  430,  cited  by  ap- 
pellant, the  burden  of  proof  as  to  the  question  of  suretyship 
was  upon  the  wife.  It  was  stated  in  the  special  finding  that 
the  consideration  of  the  execution  of  the  note  and  mortgage 
was  "A  cheek  on  a  bank  for  $600,  delivered  to  the  husband 
by  the  mortgagee,  the  amount  of  which  was  paid  to  the  hus- 
band by  the  bank.  The  wife  received  no  part  of  the  money 
thus  obtained.  «  *  •  She  signed  the  note  and  mort^ 
gage  in  order  that  her  husband  might  obtain  said  money, 
but  not  for  the  purpose  of  obtaining  any  money  for  herself." 
The  finding  in  said  case  did  not  show  for  whose  benefit  the 
money  was  used.  It  may  be  that  it  was  not  used  for 
the  benefit  of  the  husband  or  his  individual  property,  but 
for  the  benefit  of  the  property  of  the  wife.  It  was  properly 
held  in  that  case  that  the  suretyship  of  the  wife  was  not 
"sufficiently  shown  by  the  finding  of  facts."    The  finding  in 
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thia  case  on  the  qpestion  of  suretyship  of  the  wife,  last 
above  Bet  out,  however,  continues  as  follows;  "And  she 
did  not  receive  the  consideration  for  which  the  note  and 
mortgage  were  ezecated,  or  any  part  thereof,  except  as 
herein  set  out.'' 

Appellants  insist  that  the  facts  found  in  regard  to  the 
conveyance  of  the  real  estate,  upon  which  the  livery  bam 
was  huilt,  to  Mrs.  Liherenz,  and  the  sale  thereof  bj  her  for 
$1,000  in  excess  of  the  liens  thereon,  show  that  B)ie  did 
receive  $800  of  the  amount  loaned  by  appellants,  and  that 
as  to  that  amount,  at  least,  she  is,  under  said  facts,  a  prin- 
cipal, and  not  a  surety.  The  facts  found  show  that  the 
1800  was  used  by  William  Liherenz  in  the  construction  of 
said  livery  bam  under  hia  contract  with  Yount  &  Yount, 
but  his  wife  then  had  no  interest  in  real  estate,  and  did 
not  acquire  any  until  after  the  bam  was  completed.  The 
fact  that  $800  of  said  loan^was  expended  in  the  completion 
of  the  livery  bam  gave  appellants  no  lien  thereon  or  any 
interest  therein.  That  the  same  was  conveyed  to  Mrs. 
Liberenz,  and  by  her  -  sold,  gave  no  right  to  appellants 
against  her  that  they  did  not  possess  before.  No  fact  found 
in  regard  to  the  contracts  and  conveyances  of  said  real  estate 
to  and  by  Mrs.  Liberenz  in  any  way  changed  her  relation 
to  the  note  and  mortgage  sued  upon,  as  shown  by  the  other 
facts  stated  in  the  special  finding.  It  is  not  found  that  she 
agreed,  in  consideration  of  the  conveyance  to  her  of  the 
real  estate  upon  which  the  bara  was  built,  or  for  any  other 
consideration,  to  pay  the  note  and  mortgage  sued  upon,  nor 
can  any  such  agreement  he  implied  fnan  the  facts  found. 
If  she,  a  married  woman,  had  agreed,  in  consideration  of 
ihe  conveyance  of  the  livery  bam  property  to  her,  or  for  any 
other  sufficient  consideration,  to  assume  and  pay  the  note 
and  mortgage  Kned  upon,  ber  liability  to  pay  the  same 
would  have  been  upon  such  agreement,  and  not  by  virtue 
of  her  having  joined  in  the  execution  of  said  note  and  mort- 
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g&ge.  She  would  have  been  bound,  under  such  agreemont, 
to  pay  said  note  and  mortgage,  even  if  she  had  never  joined 
in  the  execution  thereof. 

It  is  next  insisted  by  appellants  that  Mrs.  Liberenz,  join- 
ing with  her  husband  in  th'e  affidavit  referred  to  in  the  find- 
ings, and  obtaining  a  reduction  in  the  valuation  for  tasatioB 
of  the  real  estate  described  in  the  mortgage,  with  a  full 
knowledge  of  its  invalidity  as  to  her>  elected,  upon  a  valu- 
able consideration,  to  treat  the  note  and  mortgage  as  valid. 
The  doctrine  of  election  has  no  application  in  this  case, 
under  the  facts  stated  in  the  special  finding.  The  making 
of  said  affidavit,  and  obtaining  a  deduction  from  the  valua- 
tion of  said  real  estate  for  taxation  did  not  deprive  Mrs. 
Liberenz  of  her  right  to  claim  that  said  note  and  mortgage 
were  void  on  account  of  her  suretyship,  unless  the  same 
amounted  to  an  estoppel.  It  is  settled  that  one  who  insists 
upon  the  acts  or  statements  of  another  wording  an  estoppel 
must  show  that  ho  acted  upon  the  same  in  good  faith,  and 
was  influenced  thereby  to  do  some  act  which  would  result 
in  an  injury  if  the  other  is  permitted  to  withdraw  or  deny 
the  act.  DudUy  v.  Pigg,  149  Ind.  363,  371 ;  ChapUn  v. 
Baker,  124  Ind.  385,  389;  Simpson  v.  Pearson,  31  Ind.  1, 
5-7,  99  Am.  Dec.  577;  Ross  v.  Banta,  140  Ind.  120,  150; 
Skeddv.  Webb,  157  Ind.  585,  589 ;  Bowfes  v.  Trapp,  139 
Ind.  55;  Voreis  v.  N^ssbaum,  131  Ind.  267,  270,  271,  16 
1.  R.  A.  45 ;  Taylor  v.  Ream,  131  Ind.  537,  541 ;  Ward  v. 
Berkshire  Life  Ins.  Co.,  108  Ind.  301,  303,  304 ;  Itogers  v. 
Union,  etc.,  Ins.  Co.,  Ill  Ind.  343,  345,  60  Am.  Rep.  701. 

It  is  not  shown  bythe  facts  found  that  appellants  changed 
their  position  in  consequence  of  said  affidavit,  or  that  they 
relied  upon  it  in  good  faith  or  were  in  any  way  misled 
thereby  to  their  detriment.  The  facts  stated  in  the  special 
findings  were  not  sufficient  to  estop  Mrs.  Liberenz  from 
asserting  that  she  was  surety  and  not  principal  on  the  note 
and  mortgage  sued  upon. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 
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Pleasant  Township  v.  Cook  et  al. 

[No.  19,829.    Filed  May  13,  1903.] 

DsuRg. — Benefit  to  Higkuxsy. — Towruhip  a  Party  to  Proceeding, — In  a 
drainage  proceeding  nnder  ^5628  Bums  1694,  where  a  ciTil  town- 
ahip  is  Joined  u  a  party,  beoanae  of  alleged  benefits  of  the  pro- 
posed diain  to  pnbllo  highways,  snoh  highways  need  not  be 
Bpeclfioally  described,  since  the  benefits  asseaaed  against  the  town- 
ship are  not  a  lien  on  the  highway,  bnt  a  debt  payable  by  the 
township,   pp.  533-635. 

Sake.— TounuAip  a  Party. — CbmimnunMrt'  Final  Rrport.  —  NoHee.— 
"WlieTe  a  township  Is  joined  as  a  party  in  a  drainage  proceeding, 
beoanse  of  alleged  benefits  to  highways,  such  township  is  not  en- 
titled to  notice  of  the  Bliog  of  the  final  report  of  the  c 
■ionen.    pp.  SSS,  536. 

BiMS.— Report  of  Cbmm«ttone™,—/udjfineni.— Where,  in  s 
proceeding  tmder  the  drainage  act  of  1685  as  amended  by  the  act 
ot  1889,  the  court  has  jurisdiction  of  the  subject-matter  and  of  the 
parties,  the  judgment  oonfirming  the  report  of  the  oommissioncTB 
is  final  and  oonoluslre.    p.  6S7. 

From  Laporte  Circuit  Court;  J.  C.  Mickter,  Judge. 

Petition  of  William  F.  Cook  and  others  to  establish  a 
ditch.  From  an  order  Btriking  out  the  motion  of  Pleas- 
ant civil  township  to  set  aside  the  asBessment  as  to  the 
township,  and  for  leave  to  file  remonstrance,  the  town- 
ship appeals.     Affirmed. 

F.  L.  Fetterer  and  F.  A.  Hollett,  for  appellant. 
Lemuel  DarroWy  H.  W.  Warden  and  E.  D,  Salsbury, 
for  appellees. 

Monss,  J. — This  proceeding  was  commenced  October 
10,  1900,  in  the  court  below,  for  the  construction  of  a  ditch 
nnder  the  drainage  law  of  1885  and  the  amendment  of 
1889.    §§5622-5631,  5644-5646  Bums  1894, 

Appellant  was  made  a  party  to  said  petition  on  account 
of  the  alleged  benefit  to  "the  highway"  in  said  township, 
hut  no  particular  highway  was  desrvibed.  Notice  was  given 
of  the  filing  of  said  petition  and  of  the  time  when  the  same 
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would  be  heard.  The  petition  alleged  that  the  proper  work 
to  accomplish  Buch  drainage  would  affect  the  following 
lands  in  Porter  county,  Indiana,  to  wit:  "Also  the  hi^- 
way  in  the  civil  township  of  Pleasant,  Porter  county,  Indi- 
ana," The  notice  served  on  the  ciril'township  of  Pleasant, 
Porter  county,  Indiana,  stated  that  the  work  would  affect 
"the  highways  running  north  and  south,  east  and  west  in 
said  township  thirty-three  north,  range  five  west."  After- 
wards the  court  found  and  adjudged  that  due  and  legal 
notice  of  said  petition  had  been  given  to  each  defendant, 
and  the  same  was  referred  t^  the  drainage  commissioners 
for  report;  and  afterwards,  on  March  11,  1901,  said  com- 
missioners filed  their  report,  which  materially  changed  the 
course  of  said  ditch,  and  ^eatly  extended  the  same  in 
length.  The  drainage  commiBsioners  found  that  certain 
highways  in  said  Pleasant  township  would  he  benefited  by 
the  construction  of  said  ditch,  and  assessed  the  same  against 
appellant.  Said  highways  extended  into  township  thirty- 
two  north,  of  range  five  west  Lands  not  named  in  the 
petition  were  named  in  said  report,  and  the  court  fixed  a 
time  for  hearing  the  report,  and  notice  thereof  was  ^ven 
as  required  by  §5624  Bums  1894.  This  notice  was  served 
upon  appellant,  although  not  named  therein.  Appellant 
did  not  file  a  remonstrance,  but  remonstrances  were  filed  by 
other  parties.  The  issues  made  by  the  remonstrances  were 
tried,  the  report  of  the  drainage  commissioners  modified  on 
April  20,  1901,  and,  as  modified,  was  approved,  the  jwo- 
posed  work  established  by  the  court,  and  assigned  to  a  com- 
mission for  construction.  Afterwards,  on  August  6,  1901, 
in  vacation,  appellant  filed  in  the  office  of  the  clerk  of  the 
court  below  a  motion  to  set  aside  the  assessment  against  said 
township,  and  allow  it  to  file  a  remonstrance  against  the 
final  report  of  said  commissioners.  On  October  2,  1901, 
said  motion  was  amended  and  refiled  in  open  court  After^ 
wards  the  said  motion  wasj  on  motion  of  appellees,  stricken 
from  tiie  docket 
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The  contention  of  appellant  is  tbat^  although  it  was  made 
a  party  to  the  petition,  and  received  notice  of  the  proceed- 
ings, it  was  not  bound  by  such  notice,  for  the'  reason  that 
the  highways  that  were  found  to  be  benefited  were  not 
specifically  mentioned  in  the  petition,  nor  was  notice  given 
the  township  of  the  filing  of  the  final  report  of  tiie  com- 
missioners. This  contention  is  founded  upon  the  idea  that 
appellant  stands  in  the  same  position,  relative  to  this  drain- 
age proceeding,  as  owners  of  real  estate  assessed  for  bene- 
fits. This  position  is  untenable.  The  statute  says  that 
"The  petition  shall  describe  in  tracts  of  forty  acres  accord- 
ing to  fractions  of  government  surveys,  •  *  *  amJ 
give  the  names  of  the  owners  thereof,  if  known,  and  if 
unknown  shall  so  state.  *  *  *  Such  petition  shall  be 
sufficient  to  give  the  court  jurisdiction  over  all  lands  de- 
scribed therein  and  power  to  fix  a  lien  thereon."  §5623 
Bums  1894. 

The  statute,  however,  does  not  require  that  public  hi§^- 
ways  shall  be  specifically  described,  nor  is  the  assessment 
for  benefits  to  the  public  highway  a  lien  upon  the  highway, 
but  is  paid  by  the  township  in  which  the  highway  so  bene- 
fited is  located.  The  provisions  of  the  statute  on  this  sub- 
ject are  as  follows;  "It  [the  petition]  shall  also  state  that 
in  the  opinion  of  the  petitioners  either  that  the  public  health 
will  be  improved,  or  that  one  or  more  public  highways  of 
the  county,  *  *  *  -will  be  benefited  by  the  proposed 
drainage."  §5623  Bums  1894.  The  statute  provides  for 
the  payment  of  this  assessment  by  the  township  as  follows: 
"Any  benefits  assessed  to  any  highway  shall  be  assessed 
against  the  proper  township,  and  shall  b©  paid  by  the 
trustee  out  of  the  township  fund  belonging  to  such  town- 
ship."   §5630  Burns  1894. 

The  law  requires  that  the  real  estate  benefited  be  specific- 
ally described,  in  order  that  the  assessment,  which  is  a  lien 
thereon,  may  be  enforced  against  it.  Appellant  is  a  civil 
township.    The  amount  assessed  is  the  benefits  to  the  public 
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hi^wajs  of  the  township  described  in  the  report.  The 
assessmcDt  is  not  a  lien  upon  any  real  estate,  but  is  simply 
a  debt  payable  by  the  township.  It  is  apparent  that  the 
reason  for  a  specific  description  of  real  estate  does  not 
exist  in  the  case  of  highways.  The  drainage  law  under 
which  this  proceeding  was  brought,  did  not  require  that 
appellant  should  be  given  notice  of  the  filing  of  the  report 
of  the  drainage  commissioners,  or  of  the  time  when  it  would 
be  heard. 

Section  5624  Bums  1894  requires  that  in  all  cases  where 
lands  are  named  in  the  report  of  the  drainage  commissioners 
as  affected  by  such  proposed  work,  which  are  not  named  in 
the  petition,  the  court  shall  fix  a  time  for  hearing  the 
report,  and  it  shall  be  the  duty  of  the  petitioners,  at  their 
own  cost,  to  give  ten  days'  notice  to  the  owners  of  sudi 
lends  of  the  filing  of  such  report  in  the  same  manner  as  b 
required  by  said  drainage  law  to  be  given  of  the  filing  and 
docketing  of  the  petition,  which  notice  shall  state  the  lime 
for  the  hearing  of  such  report,  and  in  such  case  the  court 
shall  continue  the  hearing  of  said  entire  report  until  such 
laat-mentioned  notice  has  been  given. 

It  will  be  observed  that  only  the  owner  of  lands  named  in 
the  report  as  affected  by  the  proposed  work,  and  not  named 
in  the  petition,  must  be  notified  of  the  report,  and  when  the 
same  will  be  heard.  Appellant,  having  had  notice  that  its 
highways  would  be  benefited  by  the  proposed  drainage 
was  not  entitled  to  further  notice  of  the  filing  of  the  final 
report  of  the  commissioners.  Having  notice  of  the  pro- 
-  ceediugs,  and  knowing  that  the  highways  of  the  township 
would  likely  be  asaesaed  as  benefited,  it  will  not  be  per- 
mitted, after  final  judgment,  to  attack  tho  finding  and 
judgment  of  the  court.  Appellant  relies  upon  Ooodwine  v. 
Leak,  114  Ind.  499,  to  support  its  position.  That  case^ 
however,  is  not  authority  for  permitting  a  township  having 
notice  of  the  proceeding  to  attack  the  assessment  after  final 
judgment  has  been  rendered.    Said  cause  was  one  in  which 
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a  landowner,  being  a  party  to  tiie  petition,  had  other  real 
estate  aeseased  that  was  not  described  in  the  petition.  After 
the  report  of  the  drainage  commissioners  was  filed,  and 
within  the  time  fixed  by  statute,  but  before  final  judgment 
was  renderedj'he  appeared  and  filed  a  remonstrance.  This, 
die  court  held,  he  had  a  right  to  do ;  that  he  was  not  obliged 
to  try  his  case  by  piecemeal,  but  might  wait  until  he  was 
brou^t  into  court  by  due  notice,  as  required  by  §5634, 
swpra,  and  thus  make  his  remonstrance  apply  to  tlie  entire 
cause.  Said  drainage  law,  as  we  have  shown,  did  not 
requije  that  notice  of  the  filing  of  the  report  of  the  drain- 
age oommisBioners  be  given  to  appellant  In  this  case  ap- 
pellant waited  until  after  final  judgment  was  rendered, 
although  notified  of  the  pendency  of  the  proceeding. 

The  court  having  jurisdiction  of  the  subject-matter  and 
jarisdiction  of  the  parties,  including  appellant,  the  judg^ 
ment  confirming  the  report  of  the  commiaBioners,  as  modi- 
fied by  the  court  and  establishing  the  work,  was  final  and 
conclusive  Perkins  v.  Hayward,  132  Ind.  95 ;  Hoefgen 
V.  Harness,  148  Ind,  224. 

Judgment  affirmed. 


Jones  v.  The  State. 


[No.  S0,063.    Filed  May  13,  1903.  ] 

ApfuIi  Ann  Error. — Inttraetiotu. — Joint  Attignment, — New  Trial. — A  |g^  ^ 

specifloation  In  a  motion  for  a  new  trial  that  the  ooort  eired  in  giv-  leo  m 

ing  a  certain  series  of  instmotions  la  not  arailable  on  appeal  nn>  !$_~, 

leas  all  of  the  instmotions  so  speoifled  are  erroneons.  {gj  itqi 

From  Cass  Circuit  Court;  G.  A.  Gamble,  Judge. 

William  Jones  wae  convicted  of  forgery,  and  appeals. 
Affirmed. 

C.  E.  Yarlott  and  D.  D.  Fickle,  for  appellant. 
C.  W.  MUUr,  Attorney-Genepal,  W.  C.  Geake  and  C.  C. 
ffadiey,  for  State. 
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DowLiNQ,  J. — The  appellant  was  indicted  for  the  crime 
of  forgery,  and,  upon  a  trial  by  a  jury,  was  found  guilty 
aa  chai^d.     Judgment  was  rendered  upon  the  verdicL 

The  only  error  not  waived  by  failure  to  discuss  it  is  the 
overruling  of  appellant's  motion  for  a  new  trial,  and  the 
sole  point  made  hy  counsel  for  appellant  under  this  assign- 
ment is  that  the  court  erred  in  giving  instructions  numbered 
fourteen,  sixteen,  and  twenty-six,  at  the  request  of  the 
State. 

The  motion  for  a  new  trial  contained  this  specification : 
"(1)  The  court  erred  in  giving  instructions  1,  2,  3, .4,  5,  6, 
7,  8,  9,  10,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22, 
23,  24,  25,  26,  asked  by  the  State  by  its  own  proper  officer." 
This  specification  of  error  is  joint  as  to  all  the  instruc- 
tions given  hy  the  court,  and  in  such  cases  the  rule  is  that  if 
any  one  of  the  instructions  is  correct  the  objection  to  tlie 
action  of  the  court  in  giving  the  instruction  should  he  over^ 
ruled. 

It  is  said  in  Indiana,  etc.,  R.  Co.  v.  Snyder,  140  Ind. 
647 :  "It  is  evident  that,  at  least,  some  of  the  instmctions 
given  were  proper,  and  that  some  refused  were  not  correct, 
and  hence,  under  the  rule  stated,  the  contention  of  appellant 
must  fail,  and  this  court  must  decline  to  consider  the  points 
attempted  to  be  raised  upon  the  instruction  given  or  refused 
hy  the  trial  court."  Counsel  for  appellant  by  their  failure 
to  point  out  any  defect  in  the  remaining  twenty-three  in- 
structions given,  thereby  admit  their  eorrectnass. 

We  have  examined  all  the  instructions  designated  in 
the  motion  for  a  new  trial,  and  found  that  many  of  them 
are  unobjectionable.  For  example,  what  defect  is  there  in 
number  seven,  which  informs  the  jury  that  circumstantial 
evidence  is  as  legal  and  effective  as  any  other  kind,  provided 
the  circumstances  proved  are  of  such  character  and  force 
as  to  satisfy  the  minds  of  the  jury  of  the  guilt  of  the  defend- 
ant of  the  crime  charged  beyond  a  reasonable  doubt? 
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The  mle  that  ohjectioaa  to  decisions  of  the  court  should 
be  specific  and  several,  instead  of  general  and  in  gross, 
where  the  errors  relied  upon  relate  to  several  distinct  sub- 
jects, has  been  applied  so  frequently  and  in  such  a  variety 
of  cases  that  it  would  seem  that  it  could  not  be  misunder- 
stood or  overlooked.  It  has  been  applied  to  demurrers. 
Maynard  v.  Waidlich,  156  Ind.  562;  Dorsett  v.  City  of 
Oreencasth,  141  Ind.  38;  Green  v,  Eden,  24  Indl  App. 
583.  And  to  motions  for  a  new  triaL  LeavaU  v.  State, 
ex  rel.,  16  Ind.  App.  72 ;  Edmonds  v.  Mounsey,  15  Ind. 
App.  399.  To  exceptions  to  conclusions  of  law.  Nelson 
V.  Cottingkam,  152  Ind:  135 ;  Taylor  v.  Canaday,  155  Ind. 
671;  Baldwin  v.  HeU.  155  Ind.  682;  EvansvUle,  etc.,  B. 
Co.  V.  State,  ex  rel,  149  Ind.  276 ;  Hildebrand  v,  Saitley 
Mfg.  Co.,  25  Ind.  App.  218.  To  assignments  of  error  chal- 
lenging conclusions  of  law.  Jones  v.  Mayne,  154  Ind.  400; 
Savnders  v.  Montgomery,  143  Ind.  185.  Also  to  assign- 
ments of  error  by  a  part  only  of  defendants  who  jointly 
demur  to  the  complaint  and  jointly  except.  Harter  v. 
Parsons,  14  Ind.  App.  331.  To  a  joint  assignment  of  er- 
rors upon  rulings  suataining  a  demurrer  to  several  para- 
graphs of  a  pleading.  LouisviUe,  etc.,  R.  Co.  v.  Heck,  151 
Ind,  292;  Moore  v.  Morris,  142  Ind.  354;  American  Tm- 
Plate  Co.  v.  Quy,  25  Ind.  App.  588.  And  a  joint  assign- 
ment of  errors  has  been  held  not  good  as  to  any,  if  not  good 
as  to  all.  Sheelcs  v.  State,  ex  rel.,  156  Ind.  508 ;  Green  v. 
Eeasion,  154  Ind.  127;  Hatfield  v.  Cummings,  152  Ind. 
280;  Gobs  v.  Wallace,  140  Ind.  541. 

Again,  as  was  said  by  this  court  in  State  v.  Bay,  146  Ind. 
500:  "The  court  gave  to  the  jury  thirty-four  instructions 
at  the  request  of  the  appellee,  to  the  giving  of  whidi  appel- 
lant excepted.  The  exception  was  to  the  instructions  given 
as  an  entirety,  and  not  to  each  instruction  separately.  The 
giving  of  these  instructions  is  assigned  as  error.  Under  the 
well  settled  rule,  imless  all  of  said  thirty-four  instructions 
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were  erroneous,  this  appeal  can  not  be  sustained.  Law- 
rence v.  Van  Buskirk,  140  Ind.  481,  and  cases  cited.  It 
is  not  claimed  hj  appellant  that  all  of  said  instructioDB  are 
erroneous,  and  objections  are  only  urged  against  part  of 
them.  Some  of  said  instructions  correctly  stated  the  law, 
and,  under  the  rule,  we  can  not  review  the  action  of  the 
trial  court  in  giving  the  others,  however  erroneous  they 
may  be." 

If  a  motion  for  a  new  trial  includes  errors  in  giving  or 
refusing  to  give  instructions  assigned  jointly,  it  is  not  avail- 
able on  appeal,  unless  all  the  instructions  are  erroneous. 
Crawford  v.  State,  155  Ind.  692;  Cincinnati,  etc.,  B.  Co. 
V.  Cregor.  150  Ind.  625 ;  Masterson  v.  Siaie,  144  Ind.  240 ; 
Cargar  v.  Fee,  140  Ind.  572 ;  iMutman  v.  Pepin,  26  Ind. 
App.  427 ;  Pape  v.  Hariwig,  23  Ind.  App.  333 ;  Week  v. 
Widgeon,  23  Ind.  App.  405. 

There  being  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 


COPPENHAVER  V.  ThE  StATE. 
[No.  aa,Oea.  Filed  Mar  is,  lOOS.] 
jieo  (MOl  Criminal  IiAV. —Evidence  Effort  Grand  Jvry.—OontitnuUlon  After  Be- 
i~J^'''  turn  of  Indictfomt.^A  defendant  can  not  complain  of  th«  acti<»)  of 
m  828  the  grand  JTuy  in  coutinninK  to  hear  evidence  aa  to  matten  of 
ito'Wil  defenae after Tetnining  an  indictment  against  him,  althongh  it 
lim  ^w  appears  aa  a  result  of  snoh  a  oooiae  that  the  witnesses  that  he 
'i«  181  afterwards  calls  are  contradicted  by  their  teatimonj  before  the 
180   Mol      Krand  jxiiy,   pp.  B4S-54S. 

f'°8    «S  Sake. — Ord£rfor  ExamineUum  of  Defendant. — Where  defendant  who 

tieo    ^"mo'    was  in  Jail  charged  with  the  crime  of  murder  petitioned  the  oonrt 

'na       s^    ^^^  '^  personal  examination  of  himself  be  made  hj  pliTsicians 

170       21*^   for  the  pnrpOBe  of  ascertaining  his  mental  condition,  he  was  not 

~  ^    preindiced  by  a  condition  in  the  order  that  the  examinaticm 

should  be  made  in  the  presence  of  the  Jailer,  it  not  appearing 

that  the  jailer  commonioated  any  information  thns  obtained  to 

the  prosecuting  attorney,    pp.  645,  S4S. 

Same. — Examination  of  Jwror. — Oonicienliout  Scraptee  om  to  Death  Sew- 

ience.— Where  a  juror  on  his  w»r  dire  was  asked  by  the  proeeonting 

attorney  whether  he  tiad  any  conscientioDS  somples  against  sen- 
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teooiog  H  man  to  enSer  death  answered  that  he  had  cot,  do  error 
was  comioitted  in  pennitttng  the  pToeeoatimg  attorney  to  ask  him 
farther  whether,  if  he  Bfaonld  find  from  all  the  eridenoe  in  the 
case  that  defendant  was  guilt;  as  charged,  he  ooold  as  readily 
Tote  to  sentence  him  to  death  as  to  life  imprisounent  if  he 
thought  the  (acts  warranted  such  a  finding,    pp.  646,  S47. 

CBiiBHii.liAW.— Trial. — Opening  Slaiemenl.—MUconduetofCowttd.^bt 
a  criminal  case  where  the  jury  is  the  Judge  of  the  law  as  well  as 
the  facts,  it  is  proper  to  make  a  snfScient  statement  of  the  law, 
upon  the  opening,  to  enable  the  Jar;  to  appreciate  the  evidence  as 
it  is  adduced,    pp.  547,  S48. 

Sake. — Triai. — MiKondnct  of  Countel. — No  error  was  committed  in 
the  trial  of  a  criminal  cause  in  overroling  a  motion  to  set  aside 
the  sabmission  because  of  alleged  misoondoot  of  connsel  in  his 
opening  statement  to  the  Jar;  that  certain  threats  preceding  the 
mnrder  amounted  to  express  malice,  since  if  it  was  proper  tot  the 
coort  to  interfere  at  all  it  shonld  have  been  on  motion  to  withdraw 
the  statement  and  admoniah  the  Jniy  not  to  consider  it.    p.  548. 

Sim.— rrtai.—3fi»conducio/Oiim»e(.— A  witness  who  had  made  the 
arrest  was  asked  by  the  defense  on  oroas- examination  whether  he 
had  erer  before  known  of  a  person  sarrendering  himself  who  had 
committed  a  crime  panishahle  bj  death.  The  witness  answered 
that  he  had  known  of  one  such  instance,  giving  the  name.  He 
was  then  asked  whether  snch  person  had  not  been  found  insane 
on  a  trial  for  mnrder,  to  which  qnestion  an  objection  was  sos- 
tained.  While  connsel  for  defense  was  making  an  otFer  to  prove, 
the  prosecuting  attorney  asked  the  witness,  in  a  whisper,  if  he 
remembered  the  Bent«noe  of  snoh  person,  naming  the  town  where 
he  was  tried,  and  the  attorney  for  defense  moved  to  set  aside 
the  sabmission  of  the  cause,  Bssigning  as  a  reason  that  the  prose* 
outing  attorney  had  prompted  the  witness.  Held,  that  the  motion 
was  properly  oveimled.    pp.  548,  549. 

Same. — Trial. — Itulrvction. — Dffente  of  Intamty. — An  instruction  of- 
fered in  the  trial  of  a  criminal  cause  in  wliich  the  plea  of  insanity 
was  interposed  as  a  defense  that  the  words '  'of  onsonnd  mind' '  as 
nsed  in  the  statute  include  every  species  of  mental  nnsoond- 
uess.  arising  from  whatsoever  cause,  and  most  be  taken  to  mean 
any  idiot,  non  compoi,  lunatic,  or  monomaniac,  or  distracted  per- 
son, that  the  law  recognizes  but  two  olasseg  of  persons,  the  sane 
and  the  insane,  was  misleading  and  proi>erly  rejected,  pp.  64s,  650. 

Saub. — Trial. — Inttnelion. — IkfenK  of  Iixtanitij. — InttnieUont  a*  to  Pro- 
ceeding After  AequitUd. — It  was  not  error  for  the  court  in  the  trial 
of  a  criminal  cause  in  which  the  defense  of  insanity  was  made  to 
refuse  to  instmct  the  jury  as  to  the  procedure  which  follows  in 
the  event  a  penun  charged  with  a  crime  is  acquitted  on  the  sole 
ground  that  he  was  insane  at  the  time  of  the  commission  of  the 
act.    pp.  650,  SSI. 
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From  Marion  Criminal  Court ;  Fremont  Alford,  Judge. 

One  Coppenhflver  was  convicted  of  murder  in  the  first 
degree,  &a^  appeals.    Affirmed. 

Elmer  MarakaU,  Henry  Seyfried  and  C.  J.  McGroarty, 
for  appellant. 

a  W.  MVier,  Attorney-General,  W.  C.  Geake,  G.  G. 
HadUy  and  L.  G.  Rothschild,  for  State. 

GiLLETT,  J. — ^Appellant  waa  convicted  in  tte  above  enti- 
tled cause  of  murder  in  the  first  degree,  and  it  was  adjudged 
that  he  suffer  death.  In  addition  to  the  plea  of  not  guilty, 
•  appellant  filed  a  special  plea  of  insanity.  To  the  latter 
plea  the  prosecutor  replied  by  a  general  denial. 

The  person  whom  appellant  was  convicted  of  murdering 
was  his  wife.  At  the  time  of  the  killing,  September  9, 
1902,  they  were  living  apart, — as  she  had  been  compelled 
to  leave  him, — and  she  had  taken  up  her  residence  with  her 
mother.  On  the  day  aforesaid,  appellant  called  upou  his 
wife  at  her  motber'a  home.  After  a  brief  conversation,  he 
called  his  wife  into  a  front  room,  and  a  few  moments  aft- 
erwards he  fired  four  shots  into  her  person,  and  she  was 
found  mortally  wounded,  with  her  babe  in  her  arms.  After 
firing  the  shots,  appellant  ran  to  a  grocery  in  the  neighbor- 
hood, and,  at  his  request,  the  clerk  telephoned  for  the  polica 
When  they  arrived,  appellant  announced  that  he  had  shot 
his  wife,  and  added:  "It  was  family  trouble.  It  is  pretty 
tough  when  a  wife  is  making  up  another  man's  bed."  This 
remark,  taken  in  its  literal  sense,  had  a  basis  in  fact,  since 
the  wife  had  made  the  bed  of  a  boarder  at  her  mother's 
house  the  evening  before  the  shooting,  at  a  time  when  said 
boarder  was  present,  and  it  appears  that  appellant  may 
have  witnessed  this  occurrence  from  the  street.  It  is  not 
shown  that  appellant  had  any  substantial  reason  for  sus- 
pecting that  his  wife  was  unchaste,  hut  be  was  jea1ou%  of 
her,  and  had  previously  threatened  to  kill  her.  On  being 
arrested,  appellant  stated  that  he  did  not  know  whether  he 
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had  hit  his  wife  or  not,  "but,"  he  added,  "I  hope  and  pray 
to  God  that  she  is  dead." 

It  is  clear,  in  view  of  the  uncontradicted  evidence  as  to 
the  circumstances  of  the  shooting,  that  appellant  was  prop- 
erly convicted  if  he  was  criminally  responsible,  and  the 
hundreds  of  pages  composing  the  transcript  of  the  evidence 
attest  the  fact  that  die  question  as  to  his  mental  status  at 
the  time  he  shot  his  wife  was  thoroughly  developed  before 
the  jury. 

The  indictment  in  this  cause  was  returned  September  13, 
1902,  and  appellant  immediately  entered  a  plea  of  not 
guilty  thereto.  On  September  15,  1902,  a  person,  assum- 
ing to  act  for  and  on  behalf  of  appellant,  filed  a  verified 
motion,  setting  forth  in  substance  that,  notwithstanding  the 
return  of  said  indictment  by  the  grand  jury,  it  was  hearing 
evidence  as  to  the  mental  condition  of  appellant  for  the  sole 
purpose  of  anticipating  the  defense  in  said  cause,  and  stat- 
ing that  fiaid  proceedings,  if  permitted,  would  prevent  ap- 
pellant from  having  a  fair  and  impartial  trial,  and  would 
prejudice  bis  defense.  Prayer  that  the  court  order  the  sus- 
pension of  further  proceedings  in  said  cause  before  said 
grand  jury.  This  motion  was  overruled,  and  appellant, 
after  obtaining  leave,  withdrew  his  plea  of  not  guilty,  and 
attempted  to  plead  the  matter  above  stated  in  abatement. 
A  demurrer  was  sustained  to  this  plea.  The  action  of  the 
grand  jury  was  also  assigned  as  ground  for  a  new  trial,  and 
appellant's  sisters.  May  Johnson  and  Ellen  Huber,  each 
made  affidavit  in  support  thereof  that  she  was  called  before 
the  grand  jury  on  September  15,  1902,  and  required  to  tes- 
tify as  to  the  family  history  and  antecedent  conduct  and 
conversation  of  appellant,  and  also  to  express  an  opinion 
as  to  his  sanity.  The  only  use  that  the  State  made  on  the 
trial  of  the  testimony  of  said  witnesses  before  the  grand 
jury  was  in  cross-exaraiining  them,  and  even  in  these  in- 
stances there  was  nothing  in  &eir  cross-examinations  rela- 
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tive  to  their  prior  tABtimony  that  tended  seriously  to  dis- 
credit them. 

The  question  as  to  the  authority  of  the  grand  jury  to  con- 
tinue to  examine  witnesses  concerning  the  commission  of  a 
crime  after  returning  an  indictment  therefor,  is  really  but 
a  moot  question  in  this  case.  Error  must  always  he  predi- 
cated on  a  wrong  ruling,  but  a  wrong  ruling  does  not  inva- 
riably eonatituto  error.  An  improper  decision  will  not  fur- 
nish a  basis  ^or  reversal  where  there  is  no  room  for  the 
inference  that  it  was  probably  prejudicial.  Elliott,  App. 
Proc.,  §§587,  632.  The  criminal  cbde  proridea  that,  "In 
the  coDsideratiou  of  the  questions  wbidi  are  presented  upon 
an  appeal,  the  Supreme  Court  shall  not  regard  technical 
errors  or  defects  or  exceptions  to  any  decision  or  action  in 
the  court  below,  which  did  not,  in  the  opinion  of  the  Su- 
preme Court,  prejudice  the  substantial  rights  of  the  defend- 
ant" §1964  Burns  1901.  While  it  may  be  that  witnesses, 
whose  time  and  attention  are  occupied  by  a  perhaps  unwar- 
ranted exercise  of  the  inquisitorial  powers  of  the  grand 
jury,  may  well  present  to  the  court  the  question  as  to  their 
duty  to  attend  and  answer  questions  after  an  indictment, 
based  on  the  subject-matter  of  the  examination,  has  been 
returned,  yet  we  do  not  perceive  how  the  indicted  person 
can  ordinarily  complain.  Even  if  it  appears,  as  the  result 
of  such  a  course,  that  the  witnesses  that  he  afterwards  calls 
are  seriously  contradicted  by  their  testimony  before  the 
grand  jury,  it  would  seem  to  be  a  sufScient  answer  to  his 
complaint  that  the  search  id  for  the  truth,  and  that  he  baa 
no  such  peculiar  interest  in  his  witnesses  that  he  may  suc- 
cessfully complain  that  they  have  been  interrogated  as  to 
the  facts  in  advance  of  the  trial. 

It  was  suggested  in  argument  that  the  practice  of  grand 
juries  hearing  the  evidence  of  the  defense,  instead  of  heai^ 
ing  but  sufficient  evidence  on  which  to  base  an  accusation, 
would  lead  petit  juries  to  assume  the  existence  of  the  facts 
presented.    We  do  not  think  so ;  but  if  counsel  for  ftppellant 
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had  any  sneh  apprehension  they  should  have  requeated  the 
csourt  to  instruct  the  jury  that  the  Tetum  of  the  indictment 
should  not  he  treated  as  evidence  of  the  allegations  therein 
contained. 

Prior  to  the  trial,  appellant  filed  a  motion  that  the  couEt 
allow  a  personal  exfHninatioo  of  himself,  in  the  county  jail, 
by  two  expert  physicians,  to  be  selected  by  himself  and  his 
attorneys,  for  the  purpose  of  ascertaining  his  mental  con- 
dition ;  and  he  further  moved  that  such  examination  be  had 
in  a  private  apartment  of  said  jail,  and  not  in  the  presence 
of  any  other  person  or  persons.  The  court  granted  the  mo- 
tion for  an  examination,  on  the  condition,  however,  that 
the  examination  should  take  place  in  the  presence  and  hear- 
ing of  one  Jacob  Kurtz,  a  deputy  sheriff  and  jailer,  at  the 
county  jail  wherein  appellant  was  confined.  To  the  latter 
part  of  the  order  appellant  excepted,  and  the  question  as  to 
the  propriety  of  the  limitation  in  the  order  is  presented  in 
the  motion  for  a  new  trial  as  an  irregularity  in  the  proceed- 
ings of  the  court,  and  as  an  abuse  of  discretion,  wherel^ 
appellant  was  prevented  from  having  a  fair  trial.  The  mo- 
tion for  a  new  trial  is  supported  by  the  affidavit  of  one  of 
the  persons  who,  as  a  jAysician,  made  such  examination, 
to  the  effect  that  during  the  two  examinations  which  he  and 
another  physician  made  of  appellant  said  Kurtz  kept  very 
near  to  them,  observed  every  movement  made,  and  listened 
to  every  word  spoken  at  said  examinations.  Facts  are  fur- 
ther averred  in  said  affidavit  tending  to  show  that  the  room 
wherein  such  examinations  took  place  was  of  such  character 
that  such  close  surveillance  was  unnecessary ;  and  the  affiant 
then  avers,  on  information  and  belief,  that  said  Kurtz  was 
personally  present  and  intruded  his  presence  at  such  exami- 
nations at  the  instigation  and  procurement  of  the  prosecut- 
ing attorney  of  Marion  county,  and  in  pursuance  of  an 
order  of  court  procured  therefor,  for  the  purpose  of  inform- 
ing said  prosecuting  attorney  concerning  the  details  of  Budi 
Vol.  160—35 
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exa  mi  nation  a,  and  thereby  anticipating  the  evidence  of  the 
defense,  and  for  the  further  purpose  of  hindering  and  in- 
timidating affiant  and  his  aasociate  in  the  examination  of 
aaid  defendant. 

The  fact  that  appellant  was  arrested,  charged  with  a  non- 
hailable  offense,  necessarily  impaired  his  liberty,  and  justi- 
fied a  careful  surveillance  of  his  person.  Granting,  how- 
ever, without  deciding,  that  the  court  should,  as  a  matter 
of  discretion,  have  so  framed  its  order  as  to  secure  to  said 
persons  a  reasonable  degree  of  privacy  during  his  exami- 
nation, we  are  unable  to  perceive  how  the  act  of  the  jailer 
prevented  appellant  from  having  a  fair  triaL  The  record 
shows  that  the  two  physicians  who  visited  appellant  pursu- 
ant to  said  order  made  a  thorough  examination  as  to  his 
physical  and  mental  condition,  and  that  they  testified  fully 
as  to  the  result  of  such  examination.  Said  Kurtz  was  a  wit- 
ness on  behalf  of  the  State,  but  he  did  not  testify  to  any- 
thing that  he  saw  or  heard  on  the  occasions  in  question.  It 
will  be  observed  that  the  affidavit  did  not  charge,  even  upon 
information  and  belief,  that  said  jailer  actually  commimi- 
cated  to  the  proseaiting  attorney  any  information  that  he 
had  BO  obtained.  The  record  seems  to  dispute  the  affiant's 
claim  that  he  and  his  associate  were  hindered  or  intimidated 
by  the  presence  of  said  Kurtz.  We  do  not  perceive  wherein 
appellant  was  prejudiced  by  the  order  complained  of,  or 
by  the  presence  of  said  Kurtz  at  said  examinations. 

While  a  juror  was  being  examined  on  his  voir  dire,  the 
prosecuting  attorney  asked  him  whether  he  had  any  con- 
scientious scniples  against  sentencing  a  man  to  suffer  death. 
Upon  receiving  a  negative  answer,  the  prosecuting  attorney 
then  asked  the  juror  this  question:  "So  that,  if  you  should 
find,  from  all  of  the  evidence  in  this  case,  this  man  to  be 
guilty  as  charged,  I  will  ask  you  if  you  can  as  readily  vote 
to  sentence  him  to  death  as  you  could  to  sentence  him  to  life 
imprisonment,  if  you  thouj^t  the  facts  warranted  such  a 
finding?"    Counsel  for  the  defense  objected  to  the  question, 
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on  the  ground  "that  the  juror,  under  the  law,  has  an  option 
of  inflicting  either  punishment,  and  can  not  be  compelled 
to  Stat©  in  advance  what  view  he  would  take  in  a  ease  of 
this  kind  as  to  the  punishment  to  be  inflicted."  The  objec- 
tion was  overruled,  and  the  juror  answered,  "I  could." 
The  objection  of  appellant  to  this  line  of  examination  was 
saved  in  a  numlifr  of  instances,  but  the  question  and  objee- 
tion  are  substantially  the  same  in  each  instance.  Under  the 
statute  it  is  ground  for  challenging  a  juror:  "If  the  of- 
fense chai^d  be  punishable  with  death,  that  he  entertains 
such  conscienUous  opinions  as  would  preclude  his  affixing 
the  death  penalty  if  the  defendant  should  bo  found  guilty." 
§1862  Bums  1901.  When  a  jury  reaches  the  conclusion 
that  a  person  charged  with  murder  in  the  first  degree  is 
guilty  of  such  offense,  as  he  stands  charged,  there  13  a  mat- 
ter of  pure  discretion  before  the  members  thereof  as  to 
whether  death  or  life  imprisonment  shall  be  assessed  as  the 
punishment.  At  this  juncture,  a  willingness  to  enforce  the 
law  is  not  enough,  for  the  law  is  enforced  in  either  event, 
and  the  prosecution  is  entitled  to  a  panel  of  jurors  who  will 
not  shrink  from  the  assessment  of  the  death  penalty,  if  it 
appears  that  it  ought  to  be  imposed  rather  than  life  impris- 
onment. Oross  V.  State,  2  Ind.  329;  DrisMll  v.  State,  1 
Ind.  338 ;  Siepkemon  v.  State,  110  Ind.  358.  The  question 
objected  to  by  appellant  was  not  a  model,  but  tho  court, 
ruling  in  the  light  of  the  objection,  did  not  err  in  its  ruling. 
During  the  prosecuting  attorney's  opening  statement  he 
s^xike  of  threats  preceding  an  unlawful  killing  as  amount- 
ing to  express  malice.  Appellant's  counsel  first  objected  to 
the  statement,  assigning  as  a  reason  that  in  an  opening 
statement  if  is  not  proper  to  present  the  law  to  the  jury. 
The  objection  was  overruled,  and  counsel  for  appellant  then 
moved  to  set  aside  the  submission,  a  motion  that  was  also 
overruled.  The  ground  of  the  objection  was  not  suflicient. 
In  a  criminal  T;ase,  where  the  jury  is  the  judge  of  the  law, 
as  well  as  of  the  fact,  it  is  proper  to  make  a  sufficient  state- 
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ment  of  the  law  npon  the  opening  to  enable  the  jury  to  ap- 
preciate the  evidence  bb  it  is  adduced.  We  need  not  detei^ 
mine  as  to  the  authority  of  the  eoart  to  correct  an  erroneous 
statement  of  the  law  in  a  crtmiual  case  by  interfering  wi& 
the  course  of  argument. '  It  will  suMce  to  say  that  consid- 
ering the  nature  of  the  misstatement,  if  it  was  proper  for 
the  court  to  interfere  at  all,  counsel  for  appellant  should 
have  moved  the  court  to  withdraw  the  statement,  and  ad- 
monish the  jury  not  to  consider  it.  An  exception  can  only 
be  taken  to  an  adverse  decision  of  the  court  upon  a  matter 
of  law.  It  can  not  be  taken  to  the  argument  of  the  prose- 
cuting attorney.  Choen  v.  State,  85  Ind.  209 ;  Coleman  v. 
State,  111  Ind.  563.  The  misconduct  was  not'  of  such  a 
character  as  to  require  the  setting  aside  of  the  submission, 
in  compliance  with  the  motion  subsequently  made.  A  like, 
objection  and  motion  was  made  while  the  prosecuting  attor- 
ney was  making  a  statement  to  the  jury  regarding  the  order 
of  developing  the  evidence  on  the  subject  of  insanity.  Eor 
the  reasons  above  stated,  we  are  of  opinion  that  the  court  did 
not  err  in  its  rulings  upon  said  objection  and  motion. 

A  number  of  exceptions  were  reserved  by  appellant  to  the 
rulings  of  the  court  concerning  the  evidence.  Most  of  the 
questions  presented  arise  by  reason  of  exceptions  reserved 
to  the  sustaining  of  motions  by  the  prosecuting  attomey.to 
strike  out  certain  answers  of  appellant's  witnesses  as  con- 
cliisions.  For  the  most  part  the  rulings  of  the  court  were 
right  We  ttink,  however,  that  the  court  at  times  went  a 
little  too  far  in  the  excluding  of  opinions  relative  to  matters 
that  it  was  impossible  adequatelv  to  describe  otherwise,  but 
in  each  instance  the  course  of  examination  afterwards  was 
such  that  we  think  it  may  be  said  that  no  substantial  preju- 
dice resulted  from  such  rulings.  The  other  objections  aris* 
ing  upon  the  evidence  are  without  merit. 

While  the  State  was  upon  its  case  in  chief,  and  a  police- 
man, named  Lowe,  who  had  testified  that  he  had  arrested 
appellant,  was  on  the  stand,  counsel  for  the  defense  asked 
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him  whether  he  had  ever  before  known  of  a  person  eurren- 
dering  himself,  who  had  committed  a  crime  punishable  hy 
deatli  or  life  imprisonment.  The  witness  answered  that  he 
had  known  of  one  such  instance ;  that  a  man  named  Rocker 
bad  60  surrendered  himself.  The  examining  counsel  then 
asked  the  witness  whether  said  Booker  had  not  been  found 
insane  on  a  trial  for  murder.  The  State  objected  to  this 
question  and  the  objection  was  sustained.  Counsel  for  appel- 
lant then  asked :  "You  kiiow,  of  your  own  knowledge,  what 
became  of  Rooker,  don't  you ;  that  is,  at  the  trial  ?"  The 
witness  answered:  "Yes,  air."  Appellant's  coansel  then 
resorted  to  the  clearly  improper  course  of  making  an  offer 
to  prove,  hut  the  court  required  the  offer  to  be  made  to  the 
stenographer  without  Uie  hearing  of  the  jury.  While  coun- 
sel was  so  engaged,  it  appears  that  the  prosecuting  attorney, 
addressing  the  witness  in  a  whisper,  asked  if  he  remem- 
bered the  sentence  of  Rooker  at  Nohlesville.  Counsel  for 
the  defense  then  moved  to  set  aside  the  submission,  assign- 
ing as  a  reason  that  the  prosecuting  attorney  had  prompted 
the  witness.  The  motion  was  overruled,  and  the  witness 
then  further  answered:  "I  believe  he  was  found  insane, 
and  he  was  sent  to  the  penitentiary  for  assault  and  battery 
with  intent  to  kilL"  Appellant's  counsel  then  moved  to 
strike  out  "the  latter  part  of  the  answer,"  and  the  record 
states  that  this  motion  was  sustained.  It  is  nom  urged  that 
the  motion  to  set  aside  the  submission  should  have  been 
granted.  There  are  a  number  of  answers  to  this  proposi- 
tion. It  is  not  shown  that  appellant  was  injured ;  the  mis- 
conduct of  th^  prosecutor  was  not  sufficiently  serious  to 
warrant  the  setting  aside  of  the  submission ;  and  the  witness 
was  only  prompted  as  to  a  point  in  the  subject-matter  of  an 
examination  that  was  entirely  collateral,  and  that  counsel 
for  the  defense  ou^t  not  to  have  been  pursuing. 

It  is  urged  that  the  court  erred  in  refusing  to  give  in- 
struction number  two  tendered  by  appellant.  That  in- 
Btmction  is  as  follows:    "The  words  'of  unsound  mind/  aa 
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iiaed  in  the  Indiana  laws  and  statutes,  include  eveiy  species 
of  insanity  or  mental  itnsoiindnesa,  arising  from  whatsoever 
cause,  and  must  be  taken  to  mean  any  idiot,  non  compos, 
lunatic,  monomaniac,  or  distracted  person.  The  law  of  In- 
diana recognizes  but  two  classes  of  persons — the  sane  and 
the  insane;  there  being  no  intermediaries,  and  consequently 
no  such  tliinjT  as  a  middle  ground  or  state  of  partial  insan- 
ity. Whether  insanity  existed  at  the  time  of  the  commis- 
sion of  the  crime,  and  its  character  and  extent,  is  a  question 
of  fact  for  the  jury,  to  be  determined  from  the  evidence; 
and  if,  therefore,  you  find,  from  the  evidence,  that  the  de- 
fendant was  of  unsound  mind,  to  any  degree,  from  any 
cause,  at  the  time  of  the  commission  of  the  offense  charged, 
he  is  entitled  to  an  acquittal  at  your  hands."  The  above 
instruction  was  evidently  based,  to  a  considerable  extent,  on 
the  opinion  of  this  court  in  Sage  v.  State,  91  Ind.  141. 
This  court  has  a  number  of  times  said  that  it  is  not  every 
statement  of  the  law  found  in  a  law  hook  that  is  proper  to 
be  given  in  an  instruction.  Garfield  v.  State,  74  Ind.  60; 
Finch  V.  Bergms,  89  Ind.  360;  Goodwin  v.  State.  S6  Ind. 
550,  571,  580.  The  language  in  the  Sage  case  that  was 
made  the  basis  of  the  instruction  refused  was  made  use  of 
in  holding  that  partial  insanity  is  not  a  defense,  to  crime 
The  court  below  ftilly  and  fairly  instructed  the  jury  uptm 
the  subject  of  insanity  as  a  defense,  and  appellant  was  not 
entitled  to  an  instruction  which  was  calculated  to  mislead 
rather  than  instruct. 

Complaint  is  made  that  the  court_refused  to  instruct  as 
to  the  procedure  that  follows  in  the  event  that  a  person 
charged  with  crime  is  acquitted  on  the  sole  ground  that  ho 
was  insane  at  the  time  of  the  commission  of  the  act.  It  is 
argued  that  appellant  had  the  right  to  have  the  jury  advised 
that  a  procedui'e  had  been  provided  so  that  a  dangerous 
insane  person  would  not  be  allowed  to  go  at  large.  Concern- 
ing the  duty  of  the  trial  judge  in  instructing  tho  jury  as 
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to  the  law  in  a  criminal  case,  it  is  provided  by  statute  as 
follows;  "In  charing  the  jury  he  must  state  to  them  all 
matters  of  law  which  are  necessary  for  their  information 
in  giving  their  verdict"  §1892  Burns  1901.  In  a  case  of 
this  kind,  we  think  that  counsel  for  the  defense  might  with 
propriety  in  argument  have  called  attention  to  or  read  the 
statute  relative  to  the  procedure  in  case  a  person  is  acquitted 
solely  upon  the  ground  of  insanity.  As  a  man  charged  with 
crime  is  entitled  to  the  judgment  of  his  peers  as  to  his  guilt, 
it  is  proper  that  his  counsel  should  be  allowed  such  reason- 
able latitude  in  representing  his  client  that  he  may  fairly 
persuade  the  judgment  of  the  average  man  who  presumably 
sits  before  him  as  a  member  of  the  jury.  The  provision  of 
the  law  concerning  a  person  so  acquitted  is  a  consideration 
that  has  a  proper  place  in  the  argument  on  behalf  of  the 
defense  in  a  case  of  this  character.  It  is  not  necessary  that 
the  court  should  instruct  upon  the  subject,  however,  for 
such  matter  has  nothing  to  do  with  the  law  of  the'case. 

It  cannot  be  said  that  the  verdict  of  the  jury  is  contrary 
to  law  or  contrary  to  the  evidence.  If  the  jury  could  have 
reached  the  conclusion  that  it  did  upon  the  evidence  before 
it,  even  if  the  evidence  on  behalf  of  the  State  was  weak 
and  unsatisfactory,  the  question  as  to  the  effect  of  the  evi- 
dence is  one  of  fact ;  and  this  court  is  only  authorized,  in 
criminal  cases,  to  pass  on  questions  of  law.  Lee  v.  State, 
156  Ind.  541,  We  do  not  mean  to  intimate  that  the  evi- 
dence introduced  by  the  State  relative  to  the  mental  con- 
dition of  appellant  at  the  time  that  he  shot  his  wife  was 
weak.  Many  days  were  occupied  in  the  hearing  of  the  evi- 
dence introduced  by  the  contending  parties  upon  this  sub- 
ject, with  the  result  that  many  facts  and  circumstances,  to- 
gether with  opinions,  professional  and  lay,  could  be  sum- 
moned to  the  support  of  either  hypothesis, — insanity  or 
moral  obliqueness.  Upon  this  condition  of  the  record,  the 
jury  having  readied  the  conclusion  that  appellant  was  not 
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insane,  and  the  trial  judge,  who  heard  and  observed  the 
■witnesaea,  having  approved  the  result,  the  verdict  rests  upon 
a  foundation  far  too  secure  for  this  court  to  distttrb  it. 

We  have  considered  the  questions  presented  in  this  case 
upon  the  merits,  but  it  is  not  improper  to  say  that  as  there 
was  no  exception  to  the  overruling  of  the  motion  for  a  new 
trial,  the  real  basis  of  every  error  assigned,  and  as  the  in- 
structions given  and  refused  are  not  incorporated  in  a  hill 
of  exceptions,  we  could  not  have  avoided  an  affinnanoe,  even 
if  the  rulings  counsel  discuss  were  erroneous. 

Judgment  affirmed. 
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[No.  ie,9l6.    Filed  Harob  20, 190S.    Behearing  d«ni«d  H»j  18,  IMS.  1 

Oas  and  On.  Wbu^.— IfoKe  qf  Gat.— Stria  Oowtruetkm  of  StataU. — 
The  aot  of  Haroh  i,  1893,  mining  it  a  penal  offenae  to  permit  gas 
or  oil  to  escape  for  a  longer  period  than  two  daTs  next  after  the 
aame  has  been  Btmok,  is  to  be  literally  oonstnied,  since  tbero  is 
nothing  in  the  act  itself  to  show  that  two  days  is  not  snffloieikt 
time  in  which  to  conflne  anch  gaa  and  oil.    p^.  654,  ^^■ 

Same. — Eteape  of  NeUwral  Oat. — LUeral  Oonttmetion  of  Statute. — In  a 
prosecntion  for  permitting  the  escape  of  natural  gas  in  violation 
of  the  act  of  March 4, 1888  (Aota  1888, p.  800),  the  evidence  showed 
that  a  well  was  being  drilled  fen'  oil,  and  that  after  gas  was  stnick 
the  drilling  was  continned  nntil  oil  was  found;  that  at  aaj  titne 
after  the  gas  began  to  Sow  into  the  well  and  to  escape  from  it, 
the  gas  might  have  been  confined  in  the  well  hj  filling  the  well 
with  water,  and  the  operation  continued  nntil  oil  was  stmck. 
without  inconvenienoe.  Held,  that  there  was  no  neoesai^  far 
mote  than  the  statutory  time  of  two  days  in  which  to  oonflne  the 
gas,  and  no  absurdity,  injustice  or  opptession  would  remit  from 
a  literal  oonstruotion  of  the  statnte.    pp.  SS4'-SS6. 

SaxK. — Eteape  of  Natural  Gat.— Title  and  Preamble  of  Act. — Qmitrvc- 
(ioTt.— The  act  of  March  4,  1898,  m airing  it  a  penal  offense  to  per- 
mit the  escape  of  natural  gas  or  oil  for  a  longer  period  than  two 
days  next  after  the  same  has  been  stmck,  has  the  following  title; 
"An  act  concerning  tlie  sinking,  safety,  maintenance,  use  and 
operation  of  natural  gas  and  oil  wells,  prescribing  penalties,  and 
declaring  an  emergency."  The  following  is  the  preamble: 
"Whereas,  great  danger  to  life  and  injury  to  persona  and  pr(q>- 
erty  is  liable  to  result  from  the  improper,  unsafe,  and  negligent 
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sinking,  malntaniuice,  nee  uid  operation  of  natural  gas  and  oil- 
wells;  therefore,"  eto.  Held,  that  the  pnblio  Bafetj  and  not  the 
waste  of  gaa  waa  the  main  object  of  the  statute,    p.  S66. 

CoHgnTUTiONAL  Law.— Poiiee  Power.— Public  Safets/.—Oat-WelU.— 
If  the  natnial  gaa  escaping  from  wells  is  dangerous  to  persona 
and  property  in  the  vicinit;,  the  legislature,  In  the  exeroiae  of  its 
police  powet,  has  the  right  to  regulate  the  sinking  and  easing  of 
wella.    pp.  668,  557. 

Sua. — Legulatioa  for  PvhUe  Sc^ety. — Deprivation  of  Properiy. — A  legis- 
latiTO  act  for  the  protection  of  the  public  is  not  Inralidated  be- 
cause it  lesnlts  in  the  deprivation  of  property,    p.  667. 

ST1.TITTZ8. — Oomtrvetimi  at  to  Omei  Ariiitig  Svbtequent  to  Amendment. — 
Where  a  statote  has  been  amended  it  most  be  treated,  in  cases 
arising  Buheequeut  to  the  amendment,  as  if  it  bad  been  enacted 
at  the  date  of  the  amendment,    p.  567. 

Afpul. — Failvre  lo  Comply  lailh  Court  RvUt  at  U>  Brief. — Ditmittat. — 
The  failnie  of  appellant  to  oomply  with  the  role  of  the  Sain«me 
Ooort  requiring  separate  statements  in  his  brief  of  propositions 
relied  upon,  together  with  the  authorities  relied  on,  is  a  cause 
for  t»>mii«»ni.l  of  the  appeal,    p.  557. 

From  Grant  Circuit  Court;  H.  J.  PautuB,  Judge. 

Edward  Given  was  convicted  for  permitting  the  escape 
of  natural  gas  in  violatiou  of  the  act  of  March  4, 1898, 
ae  amended  by  the  act  of  February  22, 1899,  and  he  ap- 
p«ala.    Affirmed. 

J.  A.  Hindman  and  M.  M.  Powell,  for  appellant. 
C.  W.  Miller,  Attorney-General,  G  G.  Hadley,  W.  C. 
Geake  and  E.  D.  Salsburyy  for  State. 

DowuHo,  J. — The  appellant  was  prosecuted  upon  affi- 
davit and  information  for  an  alleged  violation  of  the  fol- 
lowing statute :  "That  it  shall  be  unlawful  for  any  person, 
firm  or  corporation  having  possession  or  control  of  any  nat- 
ural gas  or  oil-well,  whether  as  a  contractor,  owner,  lessee, 
agent  or  manager,  to  allow  or  permit  the  flow  of  gas  or  oil 
from  any  such  well  to  escape  into  the  open  air,  without  being 
confined  within  such  well  oi  proper  pipes,  or  other  safe  re- 
ceptacle, for  8  longer  period  than  two  daya  next  after  gas  or 
oil  shall  have  ben  struck  in  such  well.  And  thereafter  all 
such  gaa  or  oil  shall  be  safely  and  securely  confined  in  such 
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well,  pipes  or  other  safe  and  proper  receptacles."  "Any  per- 
son violating  any  provision  of  this  act  shall  be  guilty  of  a 
miBdemeanor,  and  upon  conviction  thereof  shall  be  fined  in 
any  sura  not  less  than  $20,  nor  more  than  $200,  to  -which 
may  be  added  imprisonment  in  the  county  jail  not  less 
than  ten  days  nor  more  than  sixty  days;  and  each  day  dui^ 
ing  which  such  violation  shall  continue  shall  constitute  a 
separate  offense."  §§7510,  7513  Burns  1901,  Acta  1893, 
p.  300,  Acts  1899,  p.  82.  Upon  a  trial  by  jury,  the  appet 
lant  was  found  guilty  of  the  misdemeanor  charged  in  the 
information,  and  a  fine  of  $30  was  assessed  against  him. 
From  that  judgment  he  appeals. 

The  only  error  assigned  is  upon  the  ruling  of  the  court 
on  the  motion  for  a  new  trial. 

Counsel  for  appellant  claim  that  both  the  proper  con- 
struction of  the  statute  above  set  out  and  its  constitution- 
ality are  in  question  and  duly  presented,  and,  therefore, 
that  the  jurisdiction  of  this  cause  ia  in  this  court.  The 
Attorney-General  denies  that  any  question  of  statutory  con- 
struction is  involved  here,  because,  as  be  asserts,  the  statute 
is  free  from  ambiguity.  He  also  insists  that  the  question 
of  its  constitutionality  is  not  duly  presented,  for  the  reason 
that  the  record  does  not  show  that  the  appellant  is  preju- 
diced in  any  manner  by  the  judgment  upholding  it. 

It  is  apparent,  however,  that  there  is  in  this  case  a  real 
controversy  as  to  the  meaning  of  §1  of  the  act  above  set  out 
On  the  one  band,  a  literal  construction  is  insisted  upon; 
while,  on  the  other,  it  is  claimed  that  a  liberal  interpreta- 
tion is  necessary  to  avoid  absurdities,  injustice,  and  oppres- 
sion. Church  of  the  Holy  Trinity  v.  Untied  States,  143  U. 
S.  457,  12  Sup.  Ct.  511,  36  L.  Ed.  226.  The  appellant 
contends  that,  if  the  construction  advocated  by  the  Attor- 
ney-General is  adopted,  it  will  result  in  a  deprivation  of 
private  property  without  dne  process  of  law.  Ohio  OH  Co. 
T.  Indiana,  177  U.  S.  190,  209,  20  Sup.  Ct.  576,  44  L.  Ed. 
729,    The  State  answers  that,  even  if  this  is  true,  the  appel- 
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lant  can  not  object  to  tlie  law  on  that  acooimt,  becauao  lie  is 
prosecuted  as  an  agent  only,  and  that  the  property  affected 
belongs,  not  to  him,  but  bo  his  principaL  We  are  of  the 
opinion  that  enough  is  disclosed  by  the  record  to  warrant 
this  court  in  assuming  jurisdiction  of  the  appeal. 

The  principal  controversy  hinges  upon  the  question 
whether  the  escape  of  natural  gas  from  the  well  into  the 
qpen  air,  with  the  permission  of  the  well  owner  or  his  agent, 
for  a  longer  period  than  two  days  after  gas  has  been  struck 
in  such  well,  may  be  excused  on  the  ground  that  the  propri- 
etor of  the  well  was  boring  for  oil,  and  that  the  completion 
of  the  well  as  an  oil-well  could  not,  with  the  best  tools  and 
appliances,  and  the  employment  of  experienced  and  skilful 
workmen,  be  effected  within  the  time  fixed  by  the  statute. 
This  question  in  various  fonna  is  presented  upon  the  in- 
structions given  by  the  court,  and  by  others  tendered  by  the 
appellant,  but  which  the  court  refused  to  give. 

It  is  admitted  by  counsel  for  appellant  that,  if  a  literal 
interpretation  is  to  be  given  to  the  statute,  and  if  the  first 
section  of  the  act  of  1893,  supra,  is  not  subject  to  any  con- 
stitutional objection,  the  appellant  was  properly  adjudged 
guilty  of  the  offense  charged  in  the  information.  The  ail- 
ment in  ^pport  of  the  views  of  the  appellabt  is  that  a  lit- 
eral construction  of  the  statute  would  be  unreasonable  and 
oppressive,  contrary  to  the  intention  of  tlie  legislature,  and 
destructive  of  valuable  property  rights.  None  of  these 
grounds  of  objection  appears  upon  the  face  of  the  statute. 
For  all  that  is  shown  by  the  act  itself,  a  period  of  two  days 
after  gas  is  struck  may  be  amply  sufficient  to  confine  the 
gas  within  the  well,  or  in  pipes,  or  in  some  other  safe  re- 
ceptacle. 

Nor  is  it  shown  by  the  evidence  that  the  gas  could  nqt 
have  been  so  confined  by  the  appellant  within  the  time  fixed 
by  the  statute,  if  he  had  seen  fit  to  confine  it.  It  seems  that 
the  well  from  which  the  gas  was  permitted  to  escape  waa 
being  bored  for  oiL    After  the  gas  was  struck,  the  operation 
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at  sinking  the  well  was  continued  until  a  Sow  of  oil  was 
obtained.  There  was  no  evidence  that  the  gas-bearing  rock 
or  sand  could  not  have  been  penetrated  some  considerable 
distance,  and  the  work  of  confining  the  gas  completed,  within 
two  days  from  the  time  when  gas  was  first  struck.  On  the 
contrary,  it  was  shown  that  at  any  time  after  the  gas  began 
to  flow  into  the  well  and  to  escape  from  it,  the  gas  mi^t 
have  been  confined  in  the  well  by  filling  the  well  with  water, 
and  the  operation  of  boring  or  sinking  the  well  continued 
without  inconvenience.  So  far  as  the  evidence  shows,  there 
was,  therefore,  no  necessity  for  further  time  for  confining 
gas  in  the  well,  and  no  absurdity,  injustice,  or  oppression 
would  result  from  a  literal  construction  of  the  statute. 

But  it  is  said  by  counsel  for  appellant  that  the  main 
purpose  of  the  act,  or  the  legislative  intent,  was  the  preven- 
tion of  the  waste  of  natural  gas.  This  may  have  been  one 
of  the  purposes  of  the  act,  althou^  it  nowhere  veiy  plainly 
appears.  We  may  more  reasonably  presume  that  the  intent 
of  the  legislature  was  to  provide  againsl  the  danger  of  ex- 
plosions of  the  escaping  gas,  or  the  danger  of  fir©  to  adja- 
cent property,  or  even  the  danger  of  the  contamination  (d 
the  atmosphere.  Indeed,  the  title  of  the  act  and  its  pream- 
ble indicate  that  the  public  safety  was  the  main  object  of 
this  statute.  We  cannot  say  that  the  dangers  expected  and 
feared  from  the  escape  of  natural  gas  from  the  wells  were 
unreal,  or  that  the  legislature  manifested  an  undue  solici- 
tude for  the  public  safety,  or  that  it  might  have  adopted 
other  and  less  onerous  methods  to  secure  it  The  publio 
welfare  is  the  supreme  object  of  legislation,  and  in  dealing 
with  substances  which  are  insidious  in  their  movement^ 
inflammable  in  a  high  degree,  and  which  are  liable  to  ex- 
plode with  the  most  disastrous  consequences  to  life  and 
property,  the  lawmaking  power  may  exercise  a  wide  lati- 
tude of  discretion  in  its  choice  of  methods  and  expedients 
without  transcending  the  limits  of  its  constitutional  author- 
ity.   If  natural  gas  escaping  from  the  well  was  dangerous 
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to  persons  and  property  in  the  vicinitj,  the  l^slature^  in 
the  exercise  of  its  police  power,  had  the  right  to  regulate 
the  sinking  and  casing  of  wells,  and  to  prohibit  tlie  owner 
or  person  iu  chai^  from  permitting  the  escape  of  gas 
therefrom.  And,  even  if  such  legislation  resulted  in  the 
deprivation  of  property,  this  result  would  not  Invalidate 
tiie  measures  adopted  for  the  protection  of  the  public. 

The  instructions  complained  of  coincided  with  the 
views  we  have  expressed,  and,  in  our  opinion,  were  uuob- 
jectionable.  Those  asked  for  by  the  appellant  were  wholly 
inconsistent  with  our  ideas  of  the  law  of  the  case. 

The  evidence  as  to  the  condition  of  the  gas,  and  the 
situation  of  the  gas  fields  of  diis  State  in  1893,  was  prop- 
erly excluded.  It  could  have  been  admitted  only  upon  the 
theory  Uiat  the  act  must  be  interpreted  in  connection  with 
those  conditions,  and  that  ita  construction  must  be  con- 
trolled by  the  circumstances  then  surrounding  the  business 
of  sinking  and  maintaining  wells.  However  this  may  be, 
as  a  rule  of  construction  in  some  cases,  it  has  no  applica- 
tion here.  The  act  of  1893  was  amended  by  the  act  of 
1899  in  a  most  important  particular,  and  must  be  treated 
in  cases  arising  subsequent  to  the  amendment  as  if  it  had 
been  enacted  at  the  date  of  the  amendment.  Walsh  v. 
State,  ex  rel,  142  Ind.  357,  33  L.  R.  A.  392 ;  Pomeroy  v. 
Beach,  149  Ind.  511.  But,  if  admitted,  this  evidence 
could  not  have  affected  the  result  of  the  trial. 

The  appellant  has  failed  to  comply  with  rule  twenty- 
.  two  of  this  court,  which  requires  a  separate  statement  of 
the  propositions  or  points,  "together  with  the  authorities 
relied  on  in  support  of  them."  The  appeal  might  have 
been  dismissed  for  this  violation  of  the  rule,  but,  while 
we  have  not  imposed  any  penalt;  in  the  present  case,  we 
wish  here  to  emphasize  the  importance  of  an  observance 
of  tills  rule,  and  to  indicate  to  counsel  the  probable  con- 
sequences of  a  disregard  of  its  requirements. 

We  find  no  error.    Judgment  aflumed. 
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DOBPORATIONS.  — Orjant'ioft'on. — Specification  of  VnavthorUedPmBen. — Dt 
Facto  Corporation. — Collateral  Attack. — Where  perBOna  desiring  to 
organize  a  corporation  onder  a  particular  statute  attempt  in 
good  faith  to  comply  with  the  terms  of  the  etatnte,  but  by  mis- 
take in  naming  the  objects  of  the  corporation  inoltide  m<ne 
than  the  statute  authorized,  the  organization  ia  tk  de  fiieto  cor- 
poration, and  its  legality  aa  a  corporation  is  not  open  to  a  col- 
lateral attack,   p.  660. 

Pleadiho. — Complaint. — Caption. — Tnatee. — The  sofflx,  "tmstee,"  to 
the  name  of  the  plaintiff  in  the  caption  of  a  complaint  will  be 
treated  merely  as  dacriptio  penoruu,  where  It  does  not  appear  trota 
avennentB  of  the  complaint  that  the  plaintiff  is  the  trustee  of  an 
express  cir  other  tmat,  or  that  the  action  is  prooecoted  tta  the 
benefit  of  a  third  person,  p.  S6S. 

From  the  Superior  Court  of  Marion  County ;  J.  L. 
McMaster,  Judge. 

Action  by  the  Marion  Bond  Company  ag&inBt  the 
Mexican  Coffee  &  Rubber  Company  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Transferred 
from  Appellate  Court,  under  §1337u  Burns  1901.  Reversed, 

S.  M.  Richer eek,  for  appellant. 

C.  E.  Averill  and  C.  F.  Remy,  for  appellees. 

DowLiNQ,  J, — Action  by  the  appellant  against  the  ap- 
pellees to  enforce  the  collection  of  unpaid  assessments  for 
street  improvements.  Answers  in  abatement  were  filed 
by  the  appellees.  Demurrers  to  these  answers  were  over- 
ruled, and,  the  appellant  refusing  to  plead  further,  judg- 
ment was  rendered  on  the  demurrers.  The  answers  set 
out  the  articles  of  association  of  the  appellant  and  all^^ 
that  at  the  time  they  were  filed  there  was  no  statute  of  this 
State  authorizing  the  formation  of  a  corporation  for  the 
purpose  named  in  said  instrument;  that  the  appellant  had 
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no  legal  existence  as  a  corporation ;  and  that  its  pretended 
articles  of  association  were  void. 

The  proceedings  for  the  incorporation  of  the  appellant 
were  taken  under  the  act  of  1887  (Acts  1887,  p.  41)  for 
the  organization  of  voluntary  associations,  and  the  amend- 
ments of  that  act.  The  articles  in  question  were  filed  in 
the  proper  office  July  27,  1899.  The  act  of  March  5,  1895 
(Acta  1895,  p.  99),  amending  the  act  of  1887,  supra,  pro- 
vided that  any  number  of  persons  might  associate  them- 
selves by  written  articles,  to  be  signed  by  each  person  who 
might  1)e  a  member  at  the  time  of  organization,  specifying 
the  objects  of  the  association,  the  corporate  name  adopted 
to  designate  snch  objects,  the  name  and  place  of  residence 
of  each  member  or  stockholder,  with  an  impression  and 
description  of  the  corporate  seal,  and  in  what  manner 
persons  should  be  elected  or  appointed  to  manage  the  busi- 
ness of  the  association.  The  act  applied  to  any  associa- 
tion which  had  been  or  might  afterwards  be  formed  for 
either  of  the  purposes,  eighteen  in  number,  specified  in  the 
act.     Among  these  purposes  were  the  following:     "(9) 

*  *    *    Buying,  holding  and  selling  real  estate.V     "(13) 

*  *  •  Buying  and  selling  merchandise,  and  conducting 
mercantile  operations."  "(16)  *  *  *  Carrying  on  the 
business  of  insuring  titles  to  real  estate,  and  to  make  ab- 
stracts, loans  and  collections  in  connection  therewith,  and 
otherwise  act  as  agent,  attorney  in  fact  and  trustee  for 
persons  and  corporations." 

The  articles  filed  by  the  appellant  thus  stated  the  pur- 
poses of  it«  organization :  "The  object  of  our  said  associa- 
tion shall  be  the  buying  and  selling  merchandise,  and  con- 
ducting mercantile  operations;  buying  and  selling  real  es- 
tate; buying  and  selling  state,  county,  municipal,  and  all 
other  bonds;  of  borrowing  and  loaning  money;  of  buying 
and  selling  promissory  notes,  bills  of  exchange,  accounts, 
choses  in  action,  fees,  and  all  otlier  evidences  of  indebted- 
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nees ;  and  to  act  as  agent,  attorney  in  fact,  and  true^,  for 
perBODB  and  corporaticoiB." 

Appellees  contend  that,  under  the  statute,  a  voluntary  . 
BBBociation  could  be  formed  for  a  single  purpose  only,  and 
that  as  the  articles  of  the  appellant  designated  more  than 
one  of  the  purposes  specified  in  the  statute  and  other  pui^ 
poses  not  authorized  at  all,  the  articles  were  void,  the  asso- 
ciation never  had  a  corporate  existence,  and  therefore  could 
not  act  as  a  trustee  or  maintain  a  suit  in  a  corporate  capac- 
ity. No  other  defect  or  irregularity  in  the  proceedings  for 
the  inoorporation  of  the  appellant  is  pointed  out. 

We  are  unable  to  adopt  the  views  of  the  appellees.  The 
statute  authorizes  the  organization  of  voluntary  associa- 
tions for  some  of  the  purposes  mentioned  in  appellant's 
articles.  Among  these  are  the  franchises  of  buying  and 
selling  merchandise  or  real  estate.  These  purposes  were 
expressly  named  in  the  statute.  The  answer  in  abatement 
admits  that  the  corporate  organization  of  the  appellant  was 
regular  and  complete  in  all  respects  excepting  in  the  desig- 
nation of  the  purposes  of  its  incorporation.  It  is  evident 
that  the  (members  attempted  in  good  faith  to  form  a  cor- 
poration under  the  statuta  In  the  statement  of  the  objects 
contemplated  perhaps  they  fell  into  error  in  naming  too 
many,  hut  this  irregularity  did  not,  in  our  opinion,  render 
the  proceedings  void,  or  deprive  the  association  of  its  cor- 
porate character  and  powers.  So  far  as  the  pleadings  dis- 
close, appellant  has  never  engaged  in  any  business  or  done 
any  corporate  act  not  authorized  by  its  articles  of  associa- 
tion.. For  the  purposes  of  this  suit,  at  least,  it  was  a  cor- 
poration de  facto,  if  not  de  jure.  Here  was  a  statute  under 
which  a  corporation  de  jure  could  be  formed  for  the  pur- 
pose of  buying  and  selling  property  of  certain  kinds,  an 
attempt  to  organize  under  that  statute,  and  an  exercise  by 
the  proposed  association  of  corporate  powers  in  the  execu- 
tion of  that  .purpose.  In  selling  merchandise  or  real  estate 
the  appellant  had  the  right  to  receive  in  payment  street 
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improvement  bonds,  or  like  inBtruments.  If  Uiej  were  not 
paid,  one  of  its  general  powers  as  a  corporation  waa  the 
ri^t  to  sue  upon  the  claims.  What  the  effect  of  the  sup- 
posed irregularity  in  the  organization  of  the  appellant 
might  be  in  a  direct  proceeding  by  the  State  in  the  nature 
of  quo  warranto  we  need  not  say.  The  statute  under  which 
the  appellant  was  incorporated  did  not  make  the  irregu- 
larity complained  of  a  ground  of  forfeiture  of  the  corpo- 
rate franchises.  It  does  not  appear  that  the  appellant  has 
attempted  to  exercise  more  than  one  of  the  particular  fran- 
chises mentioned  in  its  written  articles. 

It  is  said  in  Thompson,  Corporations,  §229 :  "The  mere 
fact  that  adventurers,  in  drawing  their  articles  of  asso- 
ciation, claim  greater  powers  or  privileges  than  the  gov- 
erning statute  allows,  will  not  necessarily  prevent  tbera 
from  becoming  incorporate,  since  the  law  will  reject  the 
excessive  claim  as  surplusage.  In  such  a  case  all  the  acts 
done  in  pursuance  of  the  illegal  matter  will  be  invalid,  but 
the  title  of  the  corporation,  as  to  all  matters  authorized  by 
the  statute,  can  not  be  impeached  collaterally  by  reason  of 
the  illegal  matter." 

In  proceedings  by  the  State  in  the  nature  of  quo  war- 
ranio,  where  a  coi*poration  assumes  to  exercise  a  particular 
franchise,  which  it  has  no  power,  under  its  charter,  to  use, 
the  judgment  may  be  and  generally  is  that  it  be  ousted  of 
the  particular  franchise,  without  affecting  the  right  of  the 
corporation  to  retain  and  enjoy  its  proper  franchises. 
People  V.  Rensselaer,  etc.,  R.  Co.,  15  Wend.  113,  30  Am. 
Dec.  33;  Commonwealth  v.  Delaware,  etc..  Canal  Co.,  43 
Pa.  St  295,  301 ;  State,  ex  rel,  v.  City  of  Topeha,  31  Kan. 
452,  2  Pac.  598;  Stale,  ex  rel.,  v.  Regents,  65  Kan.  389, 
40  Pac  656,  29  L.  R.  A.  378. 

But  where  the  corporation  has  been  guilty  of  acts  which, 
by  statute,  are  made  a  cause  of  forfeiture,  the  rule  is  dif- 
ferent    State  V.  Pennsylvania,  etc..  Canal  Co.,  23  Ohio 
St  121 ;  Slate  v.  Oherlin.  elc,  Assn.,  35  Ohio  St  264. 
Vol.  160—86 
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The  cases  of  West  v.  Bullskin.  etc.,  Co.,  32  Ind.  138  and 
O'Beiley  v.  Kankakee,  etc.,  Co.,  82  Ind.  169,  were  under 
the  draioage  acta,  which  differed  materially  from  tlie  atab- 
ute  relating  to  the  organization  of  voluntary  aasociation8> 
and  the  reasons  there  given  for  a  strict  construction  of  the 
requirement  concerning  the  statement  of  the  objects  of  the 
association  do  not  apply  hera 

Williams  v.  Citizens  ErUerprise  Co.,  25  Ind.  Appt.  351, 
■was  an  action  for  the  collection  of  a  suhscription  to  the 
capital  stock  of  a  proposed  corporation,  and  in  such  cases  it 
has  heen  held  that  a  different  rule  prevails,  and  that  a  pra>- 
fect  organization  de  jure  must  be  shown. 

In  view  of  the  proceedings  taken  by  the  members  to  in- 
corporate the  Marion  Bond  Company  under  the  voluntaiy 
association  act,  we  think  it  clear  that  a  corporation  de  faeto 
was  created,  which  had  the  power  to  sue,  and  to  enter  into 
certain  contracts. 

Being  such  corporation  de  facto,  the  legality  of  its  organi- 
zation was  not  open  to  collateral  attack  in  an  action  brou^t 
by  it  to  enforce  the  collection  of  street  improvement  bonds 
held  by  said  association.  Qihbs'  Estate,  157  Pa.  St  69, ' 
27  AtL  383,  22  L.  R.  A.  276. 

It  is  said  in  Beach,  Priv.  Corp;,  866 :  "The  validity  of 
a  corporate  charter  can  not  be  questioned  collaterally  hj 
those  claiming  adverse  rights,  but  only  by  the  stata  •  •  • 
And  the  l^ality  of  the  incorporation  of  an  acting  corpo- 
ration can  not  he  questioned  in  an  action  by  it  on  a  trana- 
ferable  contract  of  which  it  is  the  equitable  assignee." 
See,  also,  Morawetz,  Priv.  Corp.  (2d  ed.),  §745;  7  Am. 
&  Eng.  Ency.  Law  (2d  ed.),  655,  and  notes  1,  2;  Jersey 
City  Gaslight  Co.  v.  Consumers  Oas  Co.,  40  N.  J.  Eq. 
427,  2  Atl.  922 ;  Toledo,  etc.,  R.  Co.  v.  Johnson.  65  Mich. 
456,  21  N.  W.  888 ;  State,  ex  reV.,  v.  Minnesota,  etc.,  Mfg. 
Co.  (Minn.),  41  N.  W.  1020,  3  L.  B.  A.  610;  Heaaton 
T,  Cincinnati,  etc.,  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  430; 
Williamson  v.  Kokomo,  etc.,  Assn.,  89  Ind.  389 ;  WiUiama 
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V.  Citizens  R.  Co.,  130  lad.  71,  15  L.  R.  A.  64,  30  Am, 
SL  201. 

It  was  said  by  this  court  in  Doty  v.  Patterson,  155  Ind. 
60,  64 :  "It  IB  settled  ia  thia  State  that,  when  there  is  a 
atatate  authorizing  the  creation  of  a  corporation,  an  at- 
tempt to  comply  with  the  statute,  and  an  actual  exerciae 
of  corporate  functions,  althou^  some  formalities  required 
by  law  have  been  omitted,  there  ia  at  least  a  corporation 
de  facto,  the  legal  exiatenee  of  which  can  only  be  questioned 
in  a  direct  proceeding  brou^t  by  the  proper  party  for  that 
purpose.  •  *  *  This  rule  is  not  limited  to  cases  where 
one  by  contract  admits  corporate  existence,  but  is  a  rule  of 
general  application." 

The  good  faith  of  the  members  of  the  appellant  associa- 
tion in  attempting  to  incorporate  it  is  not  questioned  by 
the  plea  in  abatement.  They  effected  an  apparent  organ- 
ization  under  the  statute,  and  they  proceeded  in  a  regular 
manner  to  exercise  a  power  authorized  by  the  governing 
statute  aiid  included  in  their  articles  of  association.  Un- 
der these  circumstances  it  is  entirely  clear  that  the  collatr 
eial  attack  upon  the  corporate  organization  and  powers  at- 
tempted in  the  plea  in  abatement  was  unauthorized,  and  a 
demurrer  to  each  of  said  pleas  should  have  been  sustained. 

In  considering  the  pleadings  in  this  case,  wo  have  treated 
the  suffix  "trustee,"  in  the  caption  of  the  complaint  and  in 
the  answer,  as  mere  descrtplio  personae.  It  does  not  appear 
from  any  averment  in  the  complaint  that  the  appellant  ia 
the  trustee  of  an  express  or  other  trust,  or  that  it  prose- 
cutes this  action  for  the  use  or  benefit  of  a  third  person. 
When  an  action  is  brought  by  a  trustee,  the  complaint 
should  disclose  the  nam©  of  the  cestui  que  trust  bo  that  an 
issue,  if  necessary,  may  be  formed  upon  that  allegation, 
and  also  that  the  cestui  que  trust  may  be  bound  by  the 
judgment  or  decree.  §2S2  Bums  1901,  §252  R.  S.  1881 
and  Homer  1901;  22  Ency.  PI.  &  Pr.,  193;  Mitchell  v. 


Ill 
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St.  Mary,  148  Ind.  Ill ;  Wolcoii  v.  StandUy,  62  Ind.  198 ; 
Musselman  v.  Cravens,  47  Ind.  1. 

The  appellant,  aa  the  owner  of  a  transferable  contract^ 
of  which  it  was,  or  might  lawfully  he,  the  legal  or  equitable 
assignee,  had  the  right  to  bring  the  action  in  its  own  namei 
If,  npcm  a  trial  upon  proper  issues,  it  appeared  to  be  a 
mere  agent,  another  question  would  be  presented.  Ravsl^ 
ings  V.  Fuller,  31  Ind.  255. 

The  answers  in  abatement  were  insufficient,  and  for  the 
errors  of  the  court  in  overruling  the  demurrers  to  tbem, 
the  judgment  is  reversed,  with  instructions  to  sustain  the 
demurrers,  and  for  further  proceedings  in  accordance  with 
this  opinion. 


Toledo,  St.  Louis  and  Western  Railroad 
Company  v.  Lono. 

INo.  ig,90e.  FUed  Ms;  15,  1908.] 
Mabtbr  and  Sskvant,— JToje*.— JtfontWy  Payment.— PeTMU^.—Attor- 
ney'i  Feet. — Complaint. — In  an  action  "by  an  employe  to  recover  the 
penalty  and  attorney's  fees  as  provided  bj  4^7066,  7067  Bnraa 
1901,  for  failure  of  the  employer  to  make  fall  settlement  with 
emplt^es  onoe  a  month,  in  the  absenoe  of  a  written  ccaitract  to  the 
oontrary,  it  most  be  alleged  and  jmived  that  there  was  no  Enich 
written  contract  between  the  partiea. 

From  Clinton  Circuit  Court;  J.  V.  Kent,  Judge. 

Action  by  Charles  J.  Long  against  the  Toledo,  8t. 
Louis  &  'Western  Rulroad  Company.  From  &  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

C.  G.  Guenlker,  Braden  Clark,  Clarence  Brown  and 
C.  A.  Sekmettau,  for  appellant.. 

A.  S.  Boulden,  J.  T.  Hoekman  and  H.  N.  Spoon,  for 
Appellee. 

Monks,  J. — This  action  was  bron^t  by  appellee,  an 
employe  of  appellant,  for  the  recovery  of  wages,  and  for 
the  recovery  of  a  penalty  and  attorney's  fees,  under 
§§7056,  7057  Bums  1901,  §§5206a,  5206b  Homer  1897, 
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Acta  1885,  p.  36.  An  answer  and  a  eoimterelaim  were 
filed  by  appellant  A  trial  of  said  cause  by  a  jury  resulted 
in  a  general  verdict  in  favor  of  appellee,  and,  over  appel- 
lant's motion  for  a  new  trial,  a  judgment  was  rendered 
thereon  against  appellant  for  tbe  wages,  penalty,  and  attor- 
ney's fees.  The  only  error  assigned  and  not  waived  calls  in 
question  tbe  action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial. 

It  is  insisted  by  appellant  that,  under  the  issues,  appellee 
was  not  entitled  to  recover  the  penalty  and  attorney's  fees 
under  said  §§7056,  7057,  supra,  because  the  facts  alleged 
in  the  complaint  do  not  show  that  there  was  no  written 
contract  for  the  payment  of  said  wages  to  appellee,  contrary 
to  the  provisions  of  said  sections.  Several  of  the  causes 
assigned  for  a  new  trial  present  the  question  of  the  right  of 
appellee  to  recover  said  penalty  and  attorney's  fees.  It 
was  held  by  this  court  in  Chicago,  etc.,  B.  Co.  v.  Olover, 
159  Ind.  166,  that  it  is  essential  to  the  recovery  of  the 
penalty  and  attorney's  fee  under  said  sections,  that  the 
facts  showing  the  absence  of  the  contract  mentioned  in 
§7056,  supra,  be  alleged  and  proved.  As  the  complaist  in 
this  case  contains  no  such  allegations,  the  court  erred  in 
instructing  the  jury  that  appellee  was  entitled  to  recover 
the  penalty  and  attorney's  fees. 

It  is  also  urged  by  appellant  that  appellee  was  not  en- 
titled to  recover  said  penalty  and  attorney's  fees,  because 
said  sections  are  in  violation  of  the  state  and  the  federal 
Constitutions.  As  this  case  can  be  decided  without  passing 
upon  the  constitutionality  of  said  sections,  in  conformity 
with  the  well  settled  rule,  that  question  is  not  considered  or 
determined.  Chicago,  etc.,  B,  Co.  v.  Oloveri  supra,  and 
cases  cited. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


SUPREME  COURT  OF  ISDIAXA, 


Th<»n«  D.  Ooaand. 


THORKE  ET  Ah.  V.   COSAND  ET   AL. 

[No.  20,O8S.    Filed  Hay  15,  1903.  ] 

Afpb&Ij  and  BbboB. — Error  Imhieed  by  Appellatil. — Appellant  will 
not  be  heard  to  complain  of  the  action  of  the  coort  in  eabmitting 
a  caoBO  of  equitable  oognizance  to  a  Jnty,  where  the  oanae  was  so 
Bubmitted  at  the  instance  of  appellant  and  over  the  objection  and 
exception  of  appellee,    p.  667. 

Deeds. — Untoutuinm  of  Mittd  of  Grantor. — Undue  Infiumee. — /rtffruc- 
tioni. — An  instnactioa  that  t^ildien  hare  no  natural  or  legal  rights 
to  the  estate  of  their  ancestors  which  can  be  asserted  against  the 
disposition  of  the  same  b;  the  ancestors,  the  ancestors  being  hee 
fromnndneinflnence,  andof  snfBcieiit  mental  capacity,  was  iHK)peK 
in  a  anit  b;  children  to  set  aside  a  convcTanoe  made  by  their 
mother  on  the  groond  of  imsonndness  of  mind  and  nndoe  infla- 
ence.    pp.  668,  569. 

OiFTB. — Deeds. — Mental  Capacity  of  Grantor.-~-A.  standard  of  mental 
capacity  set  up  in  an  instmction  in  a  suit  to  set  aside  a  conve^' 
ance,  made  to  a  sott  for  love  and  affection,  on  the  ground  of  the 
nnsonndness  of  mind  of  grantor,  that  one  has  mental  capacity 
sufficient  to  make  avalid  oonveyancaif  at  the  time  he  is  engaged 
in  it  he  oadentands  what  he  is  doing,  and  understands  the  ex- 
tent and  valtie  of  his  property,  recollects  the  property  lie  is  dis- 
posing of,  the  persons  who  are  the  objects  of  his  bonnty,  and  the 
manner  in  which  he  is  distributing  his  property  among  (jiem  is 
not  erroneoufl.    ;i.  BSO. 

Evidence. — Gift». — ifenial  CniKwity  of  Grnnlor. — In  a  suit  to  set  aside 
a  coaveyanoe  of  real  estate,  made  for  lore  and  affection,  by  a  wife 
throagh  her  son  to  her  husband,  on  the  gronnd  of  the  mental  in- 
capacity of  the  grantor,  evidence  by  the  husband  as  to  statements 
made  by  tlie  wife  at  the  time  of  such  couTeyance,  in  connection 
with  those  made  by  her  when  he  previously  conveyed  the  land  to 
]ier  withoat  consideration,  was  admissible  as  showing  the  mental 
capacity  of  the  grantor  at  the  time  of  the  last  oonveyanoe.  pp. 
669,  570. 

From  Boone  Circuit  Court ;  B.  S.  Higgina,  Judge. 

Suit  by  Irvin  E.  E.  Thome  and  others  against  Frank 
Goeand  and  another.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Transferred  from  Appellate  Court,  un- 
der §1337u  Burns  1901.     Affirmed. 

J.  M.  BaiUg,  C.  M.  Zion  and  F.  G.  Durham,  for  appel- 
lants. 
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S.  M.  Ralston  aod  W.  J.  Damall,  for  appelleeB. 

Hadlet,  C.  J. — Action  by  appellants  to  set  aside  con- 
veyancea  for  unsoundness  of  mind  of  the  grantor  and  undue 
influence.  Appellants  are  sons  of  Susan  Coeand  bj  a 
former  marriage.  Appellee  Aaron  Cosand  is  the  surviv- 
ing second  husband  of  Susan,  and,  appellee  Frank  Cosand 
is  the  son  of  Susan'  and  Aaron.  Susan  Cosand,  joined  by 
her  husband,  Aaron  (appellee),  on  February  16,  1900,  ex- 
ecuted a  deed  by  which  she  conveyed  her  real  estate  in 
Jamestown  to  her  son  Frank  (appellee)  for  love  and  affec- 
tion, who,  on  the  same  day,  by  deed,  conveyed  the  same 
to  his  father,  Aaron.  Appellants  assault  these  conveyances, 
alleging  in  their  complaint  no  consideration,  and  that  their 
mother  at  the  time  she  executed  the  deed  to  their  brother 
Frank,  was  enfeebled  in  body  and  mind  by  disease  and 
medicines,  and  was  incapable  of  making  a  contract,  or  do- 
ing any  sort  of  business,  and  was  unduly  persuaded,  and 
induced  to  make  the  same.  Prayer  that  said  deeds  be  set 
aside  and  held  for  naught.  Appellees  answered  by  general 
denial.  Trial  by  jury.  Verdict  and  judgment  for  appel- 
lees. The  overruling  of  appellants'  motion  for  a  new  trial 
is  the  only  alleged  error. 

Appellants'  first  complaint  is  that  their  cause,  being  of 
equitable  cognizance,  was  submitted  to  the  jury  for  trial. 
The  record  discloses  that  appellants  demanded  a  trial  by. 
jury,  and  that  the  same  was  awarded  them  over  the  objec- 
tion and  exception  of  appellees.  This  being  true  they  will 
not  now,  after  the  verdict  has  gone  against  thorn,  be  al- 
lowed to  question  the  regularity  of  a  step  they  induced  the 
conrt  to  take  over  the  protest  of  appellee3.  The  verdict 
must  therefore  he  treated  in  all  rcapeets  as  n  verdict  in  a 
case  at  law.    Dawson  v.  Shirk,  102  Ind.  184. 

Further  complaint  is  made  of  the  giving  by  the  court,  of 
its  own  motion,  instmctions  mmibered  two,  three,  four, 
eleven,  and  thirteen.    The  substance  of  the  second  was  that 


568         StTPEEME  COURT  OF  INMANA, 

Thome  v.  Goaand. 

the  plaintiffs  could  not  recover  without  "proving,  hy  a  fair 
preponderance  of  the  evidence,  the  material  all^ations  con- 
tained in  all  or  in  some  paragraph  of  their  complaint." 
The  point  made  against  the  inBtniction  is  that  more  than 
one  ground  of  action  is  stated  in  each  paragraph  of  the 
complaint,  namely,  unsoundness  of  mind  and  undue  in- 
fluence, and  that  the  instruction  is  misleading  and  errone- 
ous, because  the  plaintiffs  were  entitled  to  recover  if  they 
proved  all  the  material  averments  of  one  of  these  grounds. 
We  can  not  grant  that  either  paragra]^  of  the  complaint 
contains  two  grounds  or  causes  of  action.  It  is  true  that 
each  paragraph  contains  averments  of  mental  and  physical 
weakness,  and  of  incapacity  to  do  business,  induced  by 
sickness,  suffering,  and  medicines,  but  such  averments  are 
only  descriptive  of  the  mental  state,  which  is  shown  there- 
by to  be  so  enfeebled  as  to  be  unable  to  resist  the  persua- 
sions and  influences  of  the  appellees.  Unsoundness  of 
mind  is  nowhere  averred,  and*  it  can  not  be  fairly  said  that 
either  paragraph  contains  more  than  one  substantive  canse 
of  action,  and  this  is  undue  influence.  The  instruction,  in 
general  terms,  was  good  ae  far  ae  it  went  The  court  did 
not  attempt  to  inform  the  jury  what  constituted  the  mate- 
rial allegations,  nor  was  it  required  to  do  so;  and,  if  the 
plaintiffs  desired  a  more  specific  instruction  upon  this 
point,  it  was  their  duty  to  have  prepared  one,  and  to  have 
requested  its  delivery  to  the  jury. 

The  third  informed  the  jury  that  the  law  placed  every 
estate  under  the  control  of  the  owner,  and  subject  to  such 
final  disposition  thereof  as  he  may  choose  to  make,  either 
by  deed  or  will.  Children  have  no  natural  or  legal  rights 
to  the  estate  of  their  ancestors  which  can  be  asserted  against 
a  disposition  of  the  same  by  the  ancestor.  Parents  have  a 
right  to  dispose  of  their  property  as  they  please,  and  to 
judge  for  themselves  the  objects  of  their  bounty,  and,  if 
free  fr<Hn  undue  influence  and  insane  delusion,  and  of 
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Boffixrient  mental  capacity,  may  give  their  property  to 
whomsoever  they  will.     We  see  no  valid  objection  to  this. 

By  number  four  the  jury  were  instructed  that  one  has 
mental  capacity  sufficient  to  make  a  valid  conveyance  if  at 
the  time  he  is  engaged  in  it  he  understands  what  he  is 
doing,  and  understands  the  extent  and  value  of  hia  prop- 
erty, recollects  the  property  he  is  disposing  of,  the  persona 
who  are  the  objects  of  his  bounty,  and  the  manner  in  which 
he  is  distributing  his  property  among  them.  There  can 
be  no  doubt  but  the  standard  of  mental  capacity  set  up  in 
the  inatmction  would  be  sufficient  to  make  a  valid  will, 
and  it  was  held  in  Teegarden  v.  Lewis,  145  Ind.  98,  "that 
.  the  capacity  to  execute  a  will  is  the  perfect  requisite  of  a 
gift  inter  vivos."  The  conveyance  to  appfellee  Erank,  to 
which  the  instruction  referred,  was  for  love  and  affection, 
and  comes  within  the  rule.    It  was  therefore  not  erroneous. 

The  record  shows  that  the  property  in  controversy  was 
purchased  in  1883  by  appellee  Aaron  Cosand,  paid  for  by 
him,  and  the  title  taken  in  his  own  name.  Subsequently 
upon  the  request  of  his  wife,  Susan,  he  conveyed  the  same 
to  her  without  valuable  consideration ;  and  so  the  title  re- 
mained until  she  conveyed  it  to  her  son  Frank,  Eebmary 
16,  1900,  a  few  days  before  her  death.  Upon  the  trial  the 
court  permitted  Aaron  Cosand  to  give  statements  made  by 
the  wife  at  the  time  of  each  of  said  two  last-named  convey- 
ances ;  the  court,  before  such  atatemenjs  were  given,  having 
expressly  charged  the  jury  that  they  should  not  consider 
them  for  any  other  purpose  than  to  illustrate  the  condition 
of  die  wife's  mind  at  tlie  time  she  executed  the  last  deed, 
and  as  furnishing  grounds,  for  the  non-expert  opinion  of 
the  witness  as  to  her  sanity  at  the  time  spoken  of. 

Appellants  insist  that  this  testimony  was  erroneous  and 
harmful,  because  it  tended  to  prove  that  their  mother  held 
the  title  in  trust  for  their  -stepfather,  and  that  her  deed  of 
February  16,  was  probably  construed  by  the  jury  as  an  ac- 
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knowledgment  and  as  an  execution  of  the  trust  It  13  need- 
less to  enter  upon  a  speculative  discussion  of  the  possible 
effect  of  this  testimony  upon  the  jury,  since  it  is  firmly  es- 
tablished by  tho  decisions  of  this  court  that  condiict,  conver- 
sations, and  statements  of  persons  of  questionable  sanity, 
had  and  made  about  the  time  in  question,  may  be  given  to 
the  jury  as  tests  of  mental  capacity,  and  as  forming  a  basis 
upon  which  non-expert  witnesses  will  be  allowed  to  express 
opinions.  The  reasons  which  Mrs.  Cosand  gave  for  convey- 
ing the  property  to  her  eon,  with  the  knowledge  that  he 
would  at  once  convey  it  to  her  husband,  and  whether  such 
reasons  were  facts  or  delusions,  were  proper  subjects  of  in- 
quiry, as  tending  to  characterize  the  conveyance  as  a  ra- 
tional or  as  an  irrational  act;  and,  within  the  limitation 
fixed  by  the  court,  the  testimony  was  proper. 

We  find  no  error  in  the  record.    Judgment  affirmed. 


WiNKLEBLECK  V.   WiNJtLEBLECK   ET  AL. 
[No.  20,008.    Filed  Majr  19,  I90a  ] 

HnSBANC  AND  WlTK. — Action  by  Married  Woman. — PU/iding. — Anmetr. 
—In  an  action  by  a  married  wonuui  on  a  note  given  to  her  bj  ber 
hnaband  and  another,  if  there  exista  koj  reason  on  account  of 
coverture  or  otherwise  'Wb;  mch  petson  who  liad  joined  her  boa- 
band  in  the  exeontiOD  of  the  note  altoold  not  perform  his  agree- 
ment, anch  reason  most  be  set  np  in  an  answer  to  be  available  as 
a  defense.  Ajl  answer  of  no  consideration  ia  inautScieat  to  raise 
the  iSHue.    pp.  67s,  S7S. 

Trial. ^/"itrta^ion- — Weight  of  Bvidenet.^huKiding  Jury't  pTovince. — 
An  instrnction  "That  when  witnessea  are  otherwise  equally 
creditable,  and  their  testimony  otherwise  entitled  to  equal  weight, 
a  greater  weight  and  credit  ehonld  be  given  to  those  whose  means 
of  information  were  superior,  and  also  to  those  who  swear  af- 
Brmatively  to  a  fact,  rather  than  to  those  who  swear  negatively,  or 
to  a  want  of  knowledge,  or  to  a  want  of  recollection,"  is  errone- 
ons,  as  being  an  invasion  of  the  province  of  the  jnry.    p.  S74. 

From  CasB  Circuit  Court;  D.  H.  Chase,  Judge. 
Action    by  Margaret  AVinklebleck  a^inet    Andrew 
Winklebleck  and  Homer  C.  Winklebleek,  her  hueband. 
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From  a  JQdgment  for  plaintiff  agalnet  Andrew  Winkle- 
bleok, he  appeals.  Transferred  from  Appellate  Court, 
under  §1337a  Burns  1901.    Reversed. 

M.  Winfield  and  G.  C.  Taker,  for  appellant. 
J.  C.  Nelson,  Q.  A.  Myers,  S.   T.  McConnell,  A.  G.  Jen- 
kines  and  B.  G.  Jenldnes,  for  appellees. 

Hadlbt,  C.  J. — Appelleea  are  husband  and  wifa  Ap- 
pellant 18  the  father  of  llonier  C.  Appellee  Margaret  sued 
appellant  and  her  husband,  Homer  C,  in  two  paragraphs 
of  complaint:  First,  on  a  promissory  note  dated  Chicago, 
Illinois,  July  1,  1893,  calling  for  $700,  payable  on  demand 
to  said  appellee  at  the  First  National  Bank  of  Logansport, 
Indiana,  with  six  per  cent,  interest,  and  which  purports  to 
have  been  executed  by  the  defendants  in  the  name  and  style 
of  A.  &  H.  C.  Winklebleck,  in  which  firm  name  it  is  allied 
appellant  and  appellee  Homer  were  then  trading.  The  sec- 
ond paragraph  was  based  upon  an  account  for  services  as 
clerk  and  bookkeeper.  Homer  C.  was  summoned  as  a  de- 
fendant, but  did  not  appear,  and  w;a3  not  defaulted.  The 
suit  was  waged  between  Margaret  Winklebleck  as  plaintiff, 
and  Andrew  Winklebleck  as  the  only  real  defenclant.  An- 
drew answered  in  ten  paragraphs,  in  general  denial,  confes- 
sion and  avoidance,  and  set-off.  Trial  by  jury,  and  verdict 
and  judgment  for  plaintiff  on  the  first  paragraph  of  her 
complaint  for  $1,014 .  15  against  Andrew  Winklebleck 
alone.  Appellant's  motion  for  judgment  in  his  favor  on 
the  general  verdict  and  answers  to  interrogatories  was  over- 
ruled, as  was  also  his  motion  for  a  new  trial.  All  adverse 
rulings  are  properly  assigned  as  error. 

The  jury,  by  their  answers  to  interrogatories,  find  that 
at  the  time  the  note  sued  on  was  executed  appellees  were, 
and  had  been  since  1889,  husband  and  wife,  and  were  and 
had  been  all  their  married  life  living  with  appellant  in  Chi- 
cago, Illinois,  as  members  of  his  family.  The  money  sued 
for  in  the  first  paragraph,  to  wit,  $700,  was  loaned  to  appel- 
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lant  indiTiduallj,  and  for  his  separate  use  and  benefit,  and 
was  acquired  b;  the  plaintiff  from  her  husband  and  her 
father-in-law  (appellant)  after  and  during  the  said  mar- 
riage. The  services  for  which  the  plaintiff  sues  in  her  sec- 
ond paragraph  of  complaint,  and  the  account  for  boarding, 
clothing,  and  moneys  furnished  her,  as  pleaded  in  appel- 
lant's answers  of  set-off,  mutually  accrued  while  the  parties 
were  living  together  as  one  family,  and  the  claim  of  each 
was  the  equivalent  of  the  other. 

Under  the  issue  formed  on  the  first  paragraph  of  the  com- 
plaint by  an  answer  of  no  consideration,  appellant  first  eon- 
tends  that  the  court  erred  in  refusing  to  give  to  the  jury 
his  request  number  seven,  and  also  for  the  same  reasons 
erred  in  overruling  his  motion  for  judgment  on  the  verdict 
and  answers  to  interrogatories.  The  instruction  requested 
and  refused  was,  in  substance,  this;  If  the  jury  find  that 
the  parties  were  residents  of  the  state  of  Illinois  from  3890 
to  1900,  and  that  during  that  time  the  plaintiff  was  living 
with  her  husband,  and  while  so  living  acquired  money 
through  her  husband  and  the  defendant,  and  in  June,  1893, 
she  had  in  bank  $700,  such  money,  under  the  common  law, 
whii;h  is  presumed  to  be  the  law  of  Illinois,  was  the  absolute 
property  of  her  husband ;  and,  if  the  note  in  suit  was  given 
for  sucL  money,  the  note  would  be  simply  an  evidence  of 
the  debt,  and  the  debt  would  be  due  to  Homer  C.  Winkle- 
bleck  her  husband,  and  not  to  the  plaintiff,  and  the  plaintiff 
can  not  therefore  recover.  The  instruction  was  properly  re- 
fused because  not  applicable  to  any  issue  in  the  case.  The 
question  goes  to  the  right  of  the  plaintiff  to  maintain  the 
action.  Under  our  statute  a  married  woman  may  sue  alone 
when  the  action  concerns  her  separate  property.  §255 
Bums  1901.  The  note  in  suit  is  a  written  contract,  which 
appellant  entered  into  with  Mrs.  Winklebleck,  and  by  which 
he  received  of  her  $700  which  he  agreed  to  pay  back  to  her. 
It  is  therefore  presumptively  her  separate  property,  and  if 
there  exists  any  reason  on  account  of  her  coverture  or  olli- 
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erwise  not  disclosed  by  the  record,  why  he  should  not  per- 
fonn  his  agreement,  or  why  she  should  not  maintain  the 
action,  it  must  he  set  up  in  answer  to  he  available  as  a  de- 
fense. Boone,  Cod©  PI,  §152;  Dillaye  v.  Parks,  31  Barb, 
132. 

Appellant  urges  that  the  question  arises  under  his  answer 
of  no  consideration.  His  contention  being  that  the  nndis- 
puted  evidence  and  the  answers  to  interrogatories 'show  that 
by  the  operation  of  the  common  law,  which  must  be  pre- 
sumed to  prevail  in  Illinois,  the  money  the  wife  had  was 
the  absolute  property  of  her  husband,  and  when  she  loaned 
it  to  appellant  it  became  and  was  a  debt  due  the  husband, 
which  was  not  extinguished  by  the  giving  of  the  nota  to  the 
vife,  and  which  would  not  be  discharged  by  payment  to  the 
wife ;  and  that  the  execution  of  the  note  to  the  wife  for 
money  loaned  by  the  husband  was  without  consideration. 
The  position  ie  untenable.  The  evidence  and  the  answers 
to  intern^atories  appealed  to  show  conclusively  that  appel- 
lant did  receive  a  consideration  for  the  note.  He  received 
from  the  wife  the  full  amount  of  money  called  for  by  the 
note  he  gave  her.  It  might  have  been  the  wife's  even  under 
the  common  law.  The  hiisband  may  have  waived  his  right 
to  it  in  favor  of  his  wife.  Or  the  sum  may  have  been  ac- 
quired from  the  husband  and  appellant  imder  such  circum- 
stances that  a  court  of  equity  would  not  permit  the  husband 
to  claim  it,  or  reduce  it  to  possession  as  against  the  wife. 
The  husband  was  a  party  to  the  action,  and  set  up  no  claim 
against  her.  Appellant  received  from  the  wife  an  undis- 
puted title  to  the  money  borrowed,  and  whether  it  belonged 
to  the  husband  or  the  wife  was  a  question  between  them. 
Appellant  had  no  right  to  settle  it  for  them.  It  is  absurd 
to  say  that  the  husband,  being  a  party,  and  remaining  pas- 
sive while  the  wife  claimed  and  recovered  the  money  of  ap- 
pellant, could  afterwards  enforce  payment  to  himself.  The 
instruction  assumes  that  there  could  be  no  circumstances 
Tinder  which  the  wife  would  have  a  ri^t  to  the  money,  or 
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the  right  to  sue  for  it.  This  was  too  broad  under  any  issue 
that  could  have  been  made. 

In  the  third  instruction  given  bj  the  court  of  its  own 
motion  concerning  the  duty  of  the  jury,  in  weighing  tlie  evi- 
dence it  was  said:  "That  when  witnesses  are  otherwise 
equally  creditable,  and  their  testimony  otherwise  entitled  to 
equal  weight,  a  greater  weight  and  credit  should  be  given 
to  those  whose  means  of  information  were  superior,  and  also 
to  those  who  swear  affirmatively  to  a  fact,  rather  than  to 
those  who  swear  negatively,  or  to  a  want  of  knowledge  or 
to  a  want  of  recollection." 

Appellee  claims,  and  the  record  fairly  shows,  that  the 
chief  contest  was  over  the  consideration  of  the  note  sued  on 
in  the  first  paragraj^  of  the  complaint  Appellee's  une- 
quivocal claim  ie  tliat  the  note  was  giy<en  for  $700  loaned 
to  appellant,  whil^  on  the  other  hand,  appellant  in  his  tea* 
timony  is  just  as  positive  that  he  received  no  consideration 
at  all ;  that  he  executed  tbe  note  at  the  urgent  request  of  his 
daughter-in-law  at  a  time  when  he  was  in  ill  health,  to  enft- 
ble  her  to  get  some  of  hie  life  insurance  money  in  the  event 
of  his  death,  and  under  her  distinct  promise  that  she  would 
make  no  claim  on  the  note  during  his  life ;  and  further  that 
he  executed  the  note  in  the  name  of  A,  &  H.  C.  Winklebleci 
further  to  please  appellee,  while  the  fact  was  there  was  not 
then,  and  never  had  been,  such  a  partnership,  and  his  son 
had  nothing  to  do  with  the  note.  Two  or  three  other  wit- 
nesses and  other  evidence  corroborated  appellee,  while  one 
other  witness,  a  sister  of  appellant,  who  claims  to  have  been 
present,  and  to  having  seen  the  note  signed,  and  to  have 
heard  all  the  conversation  between  appellant  and  appellee 
leading  up  to  it,  fully  corroborated  tbe  appellant  The 
jury,  in  answer  to  an  interrogatory,  found  that  the  money 
was  loaned  as  claimed  by  appellee.  To  do  this  they  were 
required  to  believe  some  witnesses  and  disbelieve  others. 
The  testimony  was  in  irreconcilable  conflict.  It  was  tbe 
exclusive  right  of  Uie  jury  to  determine  this  conflict  for 
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themselves,  and  in  the  doing  of  it  to  give  to  the  testimony 
of  each  witness  the  weight  and  credit  they  believed  him  en- 
titled to,  as  tested  by  their  individual  experiences  in  human 
conduct  It  ia  the  duty  of  the  court  to  aid  the  jury  by  call- 
ing their  attention  to  such  facts  and  circumstances  as  may 
reasonably  and  naturally  be  expected  to  throw  light  upon 
the  truthfulness  or  falsity  of  statements  of  witnesses,  and 
also  to  caution  the  jury  against  the  consideration  of  euch 
things  as  the  law  forbids;  buE  within  the  limits  of  their 
proper  range  the  jury  must  be  left  free  to  decid^  each  for 
himself,  what  witness  or  class  of  witnesses  is  entitled  to  the 
greatest  consideration.  This  has  always  been  the  law  in. 
this  State,  and  an  instruction  in  the  precise  language  as  that 
under  consideration  has  been  held  erroneous.  Jones  v.  Caa- 
kr,  139  Ind.  382,  395,  47  Am.  St.  274.  For  reasons  given 
above  we  are  unable  to  say  how  far,  if  at  all,  the  jury  were 
influenced  in  their  finding  by  the  chaif;e  complained  of,  and 
hence  unable  to  say  that  appellant  was  not  damaged  thereby. 

There  are  other  questions  in  the  case,  arising  upon  in- 
structions given  and  refused,  which  we  have  not  considered 
for  the  reason  that  the  questions  involved  may  be  easily 
avoided  upon  a  retrial. 

For  error  of  the  court  in  the  giving  of  instruction  num- 
bered three  the  cause  must  be  reversed.  Judgment  reversed, 
and  cause  remanded,  with  instructions  to  grant  appellant 
a  new  triaL 


Hampton  v.  The  State. 

(No.  19,9S7.    Filed  Haj  19,  1908-1 

Obhokai.  Ju.W.—Inooireet  /nsfruefum.— r«e  of  "Contutent"  Trutead  of 
"ItKontulent." — An  iastraotion  on  circtunBtancial  eridenoe,  given 
to  tbe  foxj  in  a  criminal  proBecntion,  that  "the  proof  must  not 
onljr  coincide  with  the  hTpotheeia  of  guilt,  but  it  tavat  be  con- 
aiBteotwith  eveiy  other  reMooable  conolnaion."  was  erroneous, 
and  pra}ndloiaI  error. 

From  Hendricks  Circuit  Court;  T.  J.  Cofer,  Judge. 
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Charles  Hampton  was  convicted  of  murder  in  the  sec- 
end  degree,  and  appeals.    Reversed. 

0.  E.  GuUey,  T.  S.  Adajns,  John  JUcCormiek,  E.  G. 
Hogate  and  J.  L.  Clark,  for  appellant. 

C.  W.  JUiUer,  Attorney-General,  W.  C.  Geake,  C.  C. 
Hadley,  G.  W.  Brill,  G.  G.  Barvey  and  Eva-ett  Cooper,  for 
State. 

GiLUiTT,  J. — Appellant  and  three  oUier  persons  were 
charged  hy  indictment  with  the  oonmiiBsion  of  murder  in 
the  first  degree.  Upon  a  separate  trial,  appellant  was  con- 
victed of  murder  in  the  second  degree,  and  it  was  adjudged 
that  he  be  confined  in  the  state  prison  during  the  term  of 
his  natural  life; 

There  is  hut  one  assignment  of  error — ^that  the  court 
below  erred  in  OTerruling  appellant's  motion  for  a  new 
trial.  A  number  of  rulings  relative  to  the  admission  of  tes- 
timony have  been  presented  for  our  consideration.  As  the 
case  must  be  reversed  on  another  ground,  we  have  concluded 
that  it  will  suffice  to  say  concerning  the  evidence  that  proof 
of  the  acts  of  third  persons,  done  after  the  commission  of 
the  offense,  that  are  no  part  of  the  res  gestae  thereof,  is  not 
ordinarily  admissible;  and  that  proof  of  the  declarations 
of  third  persons  is  inadmissible,  if  made  after  the  commis- 
sion of  the  crime,  unless  the  declarations  are  within  some 
exception  to  the  rule  excluding  hearsay,  as  where  there  is 
prtmffl  facie  evidence  of  some  further  conspiracy  wiih  which 
the  defendant  is  connected,  as  to  prevent  suspicion  from 
attaching  to  the  guilty  parties,  or  otherwise  to  enable  them 
to  escape  justice,  in  which  event  declarations  uttered  in  the 
effort  to  aid  or  carry  forward  the  design  of  such  conspiracy 
are  admissible.  See,  upon  these  subjects,  Musser  v.  State, 
157  Ind.  423;  MHUt  v.  Dayton,  57  Iowa  423,  10  N.  W. 
814;  Scott  V.  State,  30  Ala.  603;  Best,  Evidence,  §506, 
et  seq. 

Our  conclusion  that  the  cause  must  be  reversed  is  based  on 
the  giving  of  instruction  number  ten  by  the  trial  court-    The 


NOVEMBER  TEEM,  1902— Voi-  160.        577 

Hampton  v.  State. 

latter  part  of  said  instruction  reads  as  follows:  "The  force 
of  circumstantial  evidence  being  exclusive  in  its  character, 
the  mere  coincidence  of  a  given  number  of  circumBtances 
with  the  hypothesis  of  guilt,  or  that  they  would  account  for 
or  concur  with  or  render  possible  the  guilt  of  the  accused, 
is  not  admissible  as  a  test,  unless  the  circumstances  rise 
to  such  a  degree  of  cogency  and  force  as,  in  the  order  of 
natural  cause  and  effect,  to  exclude,  to  a  moral  certainty, 
every  other  hypothesis  except  the  single  one  of  guilt  The 
proof  must  not  only  coincide  with  the  hypothesis  of  guilt, 
but  it  must  be  consistent  with  every  other  reasonable  con- 
clusion." In  the  above  instruction  it  is  apparent  that  the 
court  below  inadvertently  used  the  word  "consistent"  in- 
stead of  "inconsistent."  That  the  instruction  was  errone- 
ous, aa  given,  is  very  clear. 

As  said  in  People  v.  Oosaet,  93  CaL  641,  643,  29  Paa 
246,  in  passing  upon  a  somewhat  similar  instruction:  "We 
see  no  objection  to  the  instructions  of  the  court  to  the  jury 
except  on  the  subject  of  reasonable  doubt.  The  charge  on 
that  subject  was  generally  correct  and  sufBcient,  because  it 
employed  langua^  that  has  been  repeatedly  approved ;  but 
in  one  part  of  it  the  court,  after  telling  the  jury  that  a  mere 
preponderance  of  evidence  was  not  sufficient,  said:  'And 
on  the  other  hand,  it  is  not  required  that  the  inculpatory 
facts  shall  be  incompatible  with  the  innocence  of  the  ac- 
cused.' This  was  clearly  erroneous.  If  the  facts  proved 
were  compatible  with  the  appellant's  innocence,  he  should 
have  been  acquitted.  It  is  a  recognized  principle  of  Eng- 
lish and  American  law,  that  in  order  to  convict  a  defendant 
the  facts  proved  must  not  only  be  consistent  with  the  hy- 
pothesis of  guilt,  but  inconsistent  with  any  reasonable  hy- 
pothesis of  his  innocence" 

No  general  rule  can  be  laid  down  for  every  case  in  which 
wrong  words  have  inadvertently  been  used  in  instructiona. 
But  in  this  case — resting,  as  it  does,  upon  circumstantial 
Vol.  160—87 
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evidence — the  conclusion  is  unavoidable  that  an  instruction 
upon  that  subject  which  directly  contradicted  itself  was 
prejudicial  to  appellant.  He  was  entitled,  at  least  if  he  had 
asked  it,  to  an  instruction  which  would  illumine  the  minds 
of  the  jurors  as  to  what  was  required  to  warrant  a  conviction 
upon  such  evidence,  and  he  justly  complains  of  an  instruc- 
tion upon  that  subject  that  strongly  tended  to  confuse  th^n. 
See,  as  to  contradictory  instructions,  Wenning  v.  Teeple, 
144  Ind.  189,  and  cases  cited ;  Cummings  v.  State,  50  Neb. 
274, 69  N.  W.  756 ;  Pickett  v.  State,  12  Tex.  App.  86 ;  Clare 
V.  People,  9  Colo.  122,  10  Pac.  799.  As  said  in  the  case 
last  cited ;  "It  is  no  answer  that  other  portions  of  the 
charge,  and  even  other  parts  of  the  same  instruction,  stated 
correctly  the  law  upon  the  subject  of  reasonable  doubt. 
Where  the  charge  in  a  criminal  case  contains  in  one  part  an 
important  correct  legal  proposition,  and  in  another  an  in- 
correct and  conflicting  proposition  upon  the  same  subject, 
the  subject  referred  to  being  material  to  conviction,  it  can 
not  be  said  that  the  error  is  avoided ;  for  it  is  impossible  to 
know  upon  w;hich  proposition  the  jury  relied." 

Many  other  questions  are  presented  by  appellant's  coun- 
sel as  grounds  for  a  new  trial,  but  we  have  concluded  that 
it  is  unnecessary  to  consider  them. 

The  judgment  is  reversed,  with  a  direction  to  the  court 
below  to  grant  a  new  trial. 

Hadley,  C.  J.,  did  not  participate. 


{^«_Mfl       Downey  et  al.  v.  State,  ex  bel.  Hastings. 

[No.  19,900.  Filed  Blay  20,  190S.] 
UumoiFU.  C0RPOR1.TION8. — Offieert.—Semofol  0/  CUy  AUomey.—Du- 
confinuanc«  0/  0#m.— The  not  of  189S  (Acta  1893,  p.  GO)  provided 
that  certftin  officers,  including  city  attorneys  appointed  by  the 
common  conncil  of  cities  of  a'  certain  olam,  shonld  be  sabject  to 
removal  by  said  conncil  at  its  pleasure.  The  act  of  1899  (Acta 
1699,  p.  662)  3>T0Tided  that  city  attorneys  in  cities  of  such  class 
stioold  not  be  removed  from  office  for  tii»  tenn  t<«  which  th^ 
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irere  elected,  except  for  oanae,  and  ooutained  a  section  repealing 
all  lawa  and  porta  of  lawa  in  oonflict  therewith.  Held,  that  white 
the  latter  act  repealed  bo  mnch  of  the  former  aot  as  authorized 
the  remoral  Of  citj  attomeys,  it  did  not  take  away  the  power  of 
oonunoD  ooonoils  to  abolish  or  disoontinue  the  ofGoe  of  oity  at- 
Uaroey.    pp.  681,  B8t. 

HUNioipu.  CoRFOKATioNS.  —  iiemoinl  of  City  Attorney. — Mtilive*  trf 
Oi»meil.—Tba  ootion  of  the  oonunonoonixril  in  abolishing  the  offloe 
of  oit7  attwne?  is  the  exenjlBe  of  a  legialatire  power,  and  the 
oonrta  oan  not  inquire  into  the  motiTes  of  the  oonnoil  in  the  ex- 
ercise of  Boch  power,    pp.  SSS,  SS3. 

BiXK. — Removal  of  City  Attorney. — Where  the  common  connoil  of  a 
city  abolished  the  ofBoe  of  city  attorney,  the  inomnbent  'waa  no 
longer  aa  officer,  and  when  the^miuicil  again  created  the  office  he 
did  not  heoome  city  attorney  by  virtue  of  the  nnezpired  term  of 
otSce  for  which  he  was  elected,    p.  383. 

From  I>aTlea8  Circuit  Court ;  S.  Q.  Sbugkion,  Judge. 

Action  by  the  State  on  the  relation  of  Elmer  E.  Haet- 
inga  against  John  Downey  and  others.  From  a  judg- 
ment in  faror  of  relator,  defendants  appeal.    Meveraed. 

CfNeall  ^  (yNeall,  for  appellants. 

K  a  Faith,  U.  G.  Faith,  E.  E.  Maatinga,  M.  S.  Hast- 
ings, J.  G.  Allen  and  J.  C.  BtUheimer,  for  appellee. 

Honks,  J. — Appellee  brought  this  action  against  appel- 
lants. The  court  made  a  special  finding  of  the  facts,  stated 
conclusions  of  law  thereon  in  favor  of  appellee,  and  ren- 
dered judgment  against  appellants. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  conclusions  of  law. 

It  appears  from  the  special  finding  that  Hastings,  the 
relator,  was  elected  to  the  office  of  city  attorney  of  the  city 
of  Washington,  Daviess  county,  Indiana,  by  the  common 
council  of  said  city,  on  the  12th  day  of  September,  1898. 
The  record  of  the  council  did  not  show  for  what  length  of 
time  he  was  elected,  but  on  the  same  day  he  qualified  and 
gave  bond  to  the  approval  of  the  common  council.  Said 
bond  recited  that  he  was  elected  for  the  term  of  four  years. 
The  relator  entered  upon  the  discharge  of  the  duties  of  said 
c^&ce,  and  continued  to  discharge  the  same  until  July  30, 
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1900.  He  drew  his  salary  at  the  end  of  each  quarter,  the 
last  quarter  ending  June  30,  1900.  On  May  28,  1900,  the 
cnmnion  council  of  said  city  passed  an  ordinance  'fixing  the 
salaries  of  the  varioua  officers  of  said  city,  whereby  the  sal- 
ary of  the  city  attorney  of  said  city  was  fixed  at  the  aom 
of  $600  per  year.  On  July  30,  1900,  the  common  council 
of  said  city,  at  a  regular  meeting,  passed  a  resolution  ahol- 
iahing  said  office  of  city  attorney,  and  also  allowed  him  his 
salary  for  said  month  of  July  which  was  paid  to  said  rela- 
tor. Said  relator  was  present  at  said  meeting  and  had 
actual  knowledge  of  the  passage  of  said  resolution.  After 
the  passage  of  said  resolution,  relator  was  not  recognized  aa 
city  attorney,  and  he  rendered  no  services  aa  such.  On  De- 
cember 10,  1900,  the  common  council  of  said  city  passed 
a  resolution  creating  the  office  of  city  attorney  for  said  city, 
reciting  in  said  resolution  the  necessity  for  such  an  officer. 
At  this  meeting  said  common  council  filled  said  office  by 
appointment,  and  fixed  the  salary  for  said  officer  at  $600 
per  year.  The  court  also  states  in  the  special  finding  "That 
the  action  of  the  common  council  in  adopting  said  resolu- 
tion abolishing  the  office  of  city  attorney  on  July  30,  190O, 
was  not  done  in  good  faith,  but  said  resolution  was  adopted 
by  said  common  council  for  the  purpose  of  removing  and 
ousting  the  relator  from  said  office,  without  cause,  before 
the  expiration  of  the  term  thereof,  and  evading  the  law  pro- 
hibiting such  removal  without  cause ;  that  no  charges  have 
ever  been  filed  or  preferred  against  said  relator  as  city  attor- 
ney of  said  city,  nor  has  he  been  removed  from  said  office 
for  cause." 

The  court  found,  as  a  conclusion  of  law,  that  the  relator 
was  elected  to  the  office  of  city  attorney,  to  hold  the  same 
for  the  term  of  four  years  from  the  12th  day  of  September, 
1898,  and  that  he  was  at  the  time  of  the  trial  of  said  cause 
on  April  3,  1902,  the  city  attorney  of  said  city,  by  virtu©  of 
his  said  election  on  September  12,  1898. 
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The  question  to  be  determined  is  whether  or  not  said  city 
of  Washington  had  the  power  on  July  30,  1898,  to  abolish 
the  office  of  ci^  attorney.  Section  8  of  the  act  of  March 
6,  1877  (Acts  1877,  p;  12),  as  amended  by  the  act  of  Feb- 
ruary 21,  1893  (Acts  1893,  p.  50,  §3476  Bums  1894), 
provided  that  the  officers  of  such  ci^  shall  consist  of  certain 
officers,  and  among  them  a  city  attorney,  if  the  council  deem 
it  expedient,  and  fixed  the  term  of  hie  office  at  four  years, 
and  provided  that  such  officers  appointed  by  the  common 
council  should  be  subject  to  removal  by  said  council  at  its 
pleasure,  after  the  first  general  election  on  the  first  Tuesday 
in  May.  This  law  was  in  force  at  the  time  the  appellee's 
relator  was  elected  city  attorney  for  the  city  of  Washington. 

It  was  held  by  this  court  in  Ooodwin  v.  State,  ex  rel.,  142 
Ind.  117,  that  under  said  section  the  common  council  had 
the  power  to  say  whether  or  not  a  city  attorney  should  be 
one  of  the  officers  of  the  .city,  and,  if  said  council  deemed 
it  expedient  and  elected  a  city  attorney,  such  council  had 
the  power  at  any  time  thereafter  to  abolish  or  discontinue 
the  office.  The  court,  at  page  120,  said :  "The  legislature, 
by  the  act  of  1893,  §3476  Bums  1894,  did  not  create  the 
office  of  city  attorney  within  the  full  sense  of  the  t^rm,  but 
authorized  the  common  council  to  determine  whether  the 
city  should  have  such  an  officer.  The  power  that  creates  an 
office  may  abolish  it  before  the  expiration  of  the  term  of  the 
officer,  and  from  the  date  the  office  is  abolished  the  officer 
is  discharged.  State,  ex  rel.,  v.  Eyde,  129  Ind.  296,  302, 
and  cases  cited." 

On  March  6,  1899,  the  legislature  passed  an  act  (Acta 
1899,  p.  562)  which  took  effect  the  same  day,  and  which 
provided  that  city  attorneys  in  cities  of  the  class  to  which 
said  city  of  Washington  belongs  "shall  not  be  removed  from 
office  for  the  term  for  which  they  are,  or  were,  elected,  ex- 
cept for  cause,"  Said  act  contained  a  section  which  pro- 
vided that  "All  laws  and  parts  of  laws  in  conflict  with  tho 
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provisioDS.  of  this  set  are  repealed  pro  tanto."  While  said 
acts  of  1899,  supra,  repealed  so  much  of  the  act  of  1893 
(AcU  1893,  pp.  50-52,  §3476  Burns  1894)  as  authorized 
the  removal  of  city  attorneys  by  the  common  council  of  cities 
of  the  class  named  in  said  act  of  1899,  it  did  not,  in  terms 
or  by  implication,  take  away  the  power  of  the  common 
council  of  such  cities  to  abolish  or  discontinue  the  office  of 
city  attorney,  as  held  in  Ooodutin  v.  State,  ex  Tel.,  supra. 
The  fact  that  the  common  council  of  citiea  of  the  class 
named  in  the  act  of  1899,  might,  if  they  had  the  power, 
abolish  the  office  of  city  attorney,  and  thus  dischai^  an 
officer  from  his  said  office  before  the  expiration  of  his  term, 
is  no  reason  why  this  court  should  read  into  said  act  wprds 
it  does  not  contain.  We  can  not  indulge  the  presumption 
that  any  common  council  would  abolish  such  office  merely 
for  the  purpose  of  removing  such  officer. 

It  is  urged  by  the  relator  that  as  the  trial  court  found 
that  the  "common  council  did  not  abolish  said  office  in  good 
faith,  but  for  the  purpose  of  removing  and  ousting  him 
from  said  office  before  the  expiration  of  the  term  thereof, 
and  evading  the  law  prohibiting  such  removal,"  that  the 
adoption  of  said  resolution  abolishing  said  office  was  void 
and  of  no  effect,  and  that  said  office  was  not  thereby  abol- 
ished. It  is  a  sufficient  answer  to  said  c(»itentiou  to  say 
that  the  act  of  said  common  council  in  abolishing  said  office 
was  the  exercise  of  legislative  power,  and  it  is  the  settled 
rule  in  this  State  that  the  courts  will  not  institute  any  in- 
quiry into  the  motives  of  the  legislative  department  of  mu- 
nicipal corporations  in  the  exercise  of  such  power. 

It  was  said  by  tiiis  court  in  Lilly  v.  City  of  Indianapolia, 
149  Ind.  648,  665 :  "The  ordinance,  in  plain  terms,  speaks 
for  itself,  and  may  be  said  to  be  solely  a  legislative  act  of  the 
common  council;  therefore  a  judicial  search  for  the  mo- 
tives which  actuated  that  body  in  its  enactment  can  not  be 
instituted,  and  the  contention  of  counsel  for  appellee  that 
these  statements  made  by  appellants  to  the  finance  commit- 
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tee  were  what  moved  the  council  to  pass  the  ordinance  are 
not  in  any  manner  available  in  support  of  the  alleged  cause 
of  action.  The  rule  is  well  affirmed  that  courts  will  not 
institute  an  inquiry  into  the  motives  of  the  legislative  de- 
partment in  the  enactment  of  laws.  Wright  v.  Defrees,  8 
Ind.  298 ;  McCulloch  v.  State,  11  Ind.  424 ;  Judah  v.  Trus- 
tees, etc.,  16  Ind.  56.  This  mle  is  as  applicable  to  legis- 
lative acts  of  municipal  corporations  as  it  is  to  those  of 
the  State's  legislature^  1  Dillon,  Mun.  Corp.,  §311; 
Beach,  Pub.  Corp.,  §516."  The  finding  of  the  court  as 
to  the  motives  of  the  common  council  in  abolishing  said 
office  must,  therefore,  be  disregarded. 

After  said  office  was  abolished  on  July  30,  1900,  there 
was  no  such  office  as  city  attorney  of  said  city  of  Washing- 
ton, and  thereafter  the  relator  was  not  an  officer  of  said  city, 
because  if  there  was  no  such  office  as  city  attorney  of  said 
city  there  could  be  no  such  officer.  When  the  common  coun- 
cil again  created  said  office  on  December  10,  1900,  the 
relator  did  not  again  become  city  attorney,  by  virtue  of  bis 
election  on  September  12,  1898,  for  four  years.  The  office 
then  created  could  only  be  filled  by  an  appointm^t  made 
thereafter  by  said  common  council. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law  in  accordance  with  this  opinion,  and  to  ren- 
der judgment  thereon  in  favor  of  appellants. 


Wright  v.  Chicago,  Indianapolis  and  Louis-  '  ik  tai 
viLLE  Railway  Company. 

[No.  19,876.    Filed  Febrau7  27,  1906.    Motion  to  modif7  mandate 
overruled  Tiaj  20,  1908. } 

Tbui. — Verdict. — Ajuuien  to  Inlemgatoriei. — Coi^Sct. — The  general 
verdict  detennlnea  all  iasaes  in  favor  of  the  party  recovering  the 
same,  and  the  verdict  will  stand  aa  against  a  motion  for  judg- 
ment on  answeis  to  interrogatories  onleas  the  an«wen  am  in  itreo- 
ODcilable  oonfliot  therewith,    p.  BBS, 
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Tbui.. —  OmenU  Verdict. — Iiaerrogalaria  to  Jiay.—Pratanplioni.—All 
reasonable  premmptions  will  be  indnlg^od  in  support  of  the  gen- 
eral verdict,  and  against  answeia  to  intairogatoriea.    p.  589. 
Sake. —  Verdict. — Aruwen  to  InterrogalorUt. — Oonjtiel. — The  findings  of 
the  jar;  in  answer  to  interrogatories  override  the  general  Terdlot 
onl7  when  both  can  not  stand,  the  oonfllat  being  saoh  M  to  bo 
beyond  the  poesibilitr  of  being  reconciled  by  MI7  Btftte  of  facH 
provable  under  the  iasnes.    p.  689. 
Sake,  —Injury  to  Brakemm.  —Dangermit  NectrMM  of  Switch  Tar^  la 
Tract.— Verdict.— ZrUerrtjgatorie: — CbnjUct.— In  ui  action  agaiast  a 
railroad  oompaur  b7  a  toakemaa  for  injuries  snataioed  by  him 
bj  being  stmok  by  a  switch  ta^;et  while  he  was  attempting  to 
get  OQ  the  cab  of  on  engiiie,  the  complaint  alloged  that  the  caose 
of  the  injoi}'  was  the  negligence  of  the  defendant  in  placing  the 
switch  target  dangaroosly  near  the  track.    Held,  that,  as  against 
a  general  verdict  for  plaintiff,  it  will  not  be  presumed  that  the 
defendant  was  not  gnllt7  as  charged,  where  the  answers  to  inter- 
rogatories  to  the  jury  did  not  expressly  so  Bnd.    pp.  689,  690. 
Hastxb  and  Sbptamt.  — Pertonal  Znjwriet.  —Knoieledge  of  Danger.  — 
Auwnption  of  iUut.— The  mere  faot,  that  a  brakeman  knew  that  a 
certain  switch  target  was  improperly  located  too  near  the  trad^ 
will  not  prevent  a  leoovery  for  personal  injurieasostainod  thereby, 
oalesB  it  is  further  shown  that  he  knew  and  appreciated  tlie  dan- 
gen  thereof,  and  that  he  had  snfBolent  time  and  opportnuit^  for 
making  objections,    pp.  690,  691. 
From  Clark  Circait  Court;  J.  K.  Marsh,  Jndge, 
Action  by  William  Wright  against  the  Chicago,  Indi- 
anapolie  &  Louisville  Railway  Compan;.    From  a  judg- 
ment for  defendant,  plaintiff  appeals.     Transferred  from 
Appellate  Court,  under  §lS37a  Sums  1901,     Beversed. 
H.  L.  Means,  O.  H.Voigt,  W.B.Moody,  Carroll^  Car- 
roll and  B.  H.  FamaUy,  for  appellant. 

M.  Z.  Stannard,  JS.  C.  Field,  W.  S.  Kinnan  and  S.  B. 
Kurrie,  for  appellee. 

Monks,  J. — This  was  an  action  brou^t  by  the  appellant 
to  recover  damages  for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  the  appellee,  A  trial  of  die 
cause  was  had  before  a  jury,  a  general  verdict  being  re- 
turned in  favor  of  the  appellant  The  jury  also  returned 
answers  to  a  number  of  interrogatories  submitted  by  the 
court  at  the  request  of  the  appellee.    On  motion  of  appellee 
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the  court  rendered  judgment  for  appellee  on  the  answers 
to  tlie  interrogatories,  notwithstanding  the  general  verdict. 
The  aasignment  of  errors  calls  in  question  only  the  action 
of  the  court  in  so  rendering  judgment  for  the  appellee  on 
the  answers  of  the  jury  to  the  intem^tories.  In  determin- 
ing the  questions  presented,  we  can  look  only  to  the  com- 
plaint, answer,  general  verdict,  and  the  answers  to  the  in- 
terrogatories. 

Omitting  the  merely  formal  allegations  of  the  complaint, 
it  is  alleged  that  the  plaintiff,  on  the  2d  day  of  July,  1898, 
was  a  brakeman  on  one  of  the  defendant's  freight-trains 
known  as  a  "circus  train;"  that  about  12:30  o'clock  on  the 
morning  of  said  day,  the  said  train  was  at  the  city  of  Green- 
castle,  Indiana ;  that  the  plaintiff  was  one  of  the  crew  oper- 
ating said  train,  and  was  subject  to  the  order  and  direction 
of  the  conductor  in  charge  thereof,  and  that  it  was  his  duty 
to  obey  the  orders  of  said  conductor;  that  the  engine  of  said 
train  was  engaged  in  switching  cars,  and  that  the  plaintiff 
was  ordered  by  the  conductor  to  assist  in  the  switching,  by 
coupling  the  cars  and  throwing  the  necessary  switches,  and 
that  in  discharging  this  duty  it  was  customary  and  neces- 
sary, by  the  rules  of  the  company,  that  the  plaintiff  should 
ride  on  the  cab  of  the  engine,  in  moving  from  one  point  on 
the  track  to  another;  that  after  having  transferred  the  cars 
the  plaintiff  was  ordered  to  throw  the  switch  so  that  the  en- 
gine could  move  to  another  track ;  that  he  threw  the  switch, 
signaled  the  engine  to  back,  and  as  it  moved  back  he  at- 
tempted to  get  on  the  cab  of  the  engine,  as  it  was  his  duty 
to  do ;  that  he  placed  one  foot  on  the  lower  step  of  the  cab 
of  theengine,  and  before  he  could  place  his  other  foot  on 
the  step  Uie  engine  ran  opposite  to  a  switch-target,  striking 
&e  plaintiff's  foot  and  leg  against  the  fans  thereof,  without 
fault  upon  his  part,  thereby  throwing  him  from  said  steps 
imder  the  wheels  of  the  engine,  and  before  he  could  extricate 
himself  he  was  run  over  by  said  engine,  one  foot  being  en- 
tirely severed,  and  other  serious  and  painful  injuries  being 
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inflicted  upon  his  person,  from  which  he  has  sufiered  great 
physical  pain  and  anguish,  has  beeo  put  to  great  expense 
in  buying  medicines  and  in  securing  proper  medical  aid, 
and  has  been  permanently  injured  and  disabled,  and  ren- 
dered incapable  of  performing  any  manuaMabor;  that  said 
target  which  plaintiff  was  run  against  was  negligently  and 
carelessly  constructed,  and  placed  by  defendant'dangerously 
and  unnecessarily  near  the  track,  "and  closer  to  the  track 
than  such  targets  are  usually  placed,"  and  was  negligently 
and  carelessly  permitted  to  remain  in  that  position  and  con- 
dition ;  that  the  night  was  dark,  no  light  was  placed  on  tlie 
target,  or  in  or  about  it^  and  that  &e  plaintiff  could  not 
see  it ;  and  that  he  did  not  know  of  tbe  facts  which  rendered 
the  same  dangerous,  nor  could  he  have  known  them  by  the 
exercise  of  ordinary  care  and  diligence.  Knowledge  by  the 
defendant  of  the  defective  condition  is  allied,  and  tJiat 
said  injury  resulted  wholly  from  the  negligence  of  the  de- 
fendant, and  without  any  fault  upon  the  part  of  the  plain- 
tiff.   Appellee  filed  a  general  denial  to  the  complaint 

The  facts  established  by  the  findings  of  the  jury  in  answer 
to  interrogatories  may,  in  narrative  form,  be  summarized  as 
follows :  Appellant,  a  man  of  mature  years,  had  for  twelve 
years  been  a  brakeman  on  railroad  trains,  and  had  been  em- 
ployed by  appellee  in  the  capacity  of  brakeman  about  two 
years  preceding  the  accident  in  question.  The  first  year  and 
a  half  of  this  time  he  worked  on  the  division  of  appellee's 
road  extending  from  New  Albany  to  Bloomington,  and  dur- 
ing that  time  was  frequently  in  the  yards  at  New  Albany 
and  Bloomington,  and  at  intermediate  points  on  this  di- 
vision. The  last  six  months  before  the  accident  he  worked  on 
■  the  division  between  Bloomington  and  Lafayette,  and  dur- 
ing the  months  of  May  and  June,  1898,  he  made  seventeen 
trips  through  Qreencastle  on  local  freight-trains  as  brake- 
man,  and  on  some  occasions  did  switching  in  appellee's  yards 
at  Qreencastle.  At  both  the  Bloomington  and  the  New  Al- 
bany railroad  yards  the  appellee  maintained  switch-stands  or 
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targete  during  the  appellant's  service  of  about  a  year  and  a 
half  on  said  division  of  railroad.  The  switch-fitands  in  both 
eaid  jards  were  of  the  same  pattern  as  those  in  UBe  b  j  the  ap- 
pellee at  the  time  of  the  accident  in  question.  The  appellee, 
at  and  before  the  date  of  the  accident  in  question^maintained 
in  its  railroad  yards  at  the  different  places  on  its  railroad 
split  switch-stands  substantially  at  the  distance  of  three  feet 
nine  and  one-fourth  inches,  and  stub  switch-stands  aubatan- 
tially  at  the  distance  of  four  feet,  from  the  center  of  the  stem 
of  such  stands  to  the  nearest  point  of  the  ball  of  the  rail  next 
thereto;  these  being  the  standard  distances  on  appellees 
road  for  placing  such  switch-stands.  On  July  2,  1898,  well 
regulated  railroads  maintained  their  split  and  stub  awitdi- 
s;tands  in  their  railroad  yards  at  substantially  three  feet 
nine  and  one-fourth  inches  to  four  feet  from  the  center  of 
the  stem  of  such  stands  to  the  nearest  point  of  the  ball  of 
the  rail  nejrt  thereto.  Appellant  had  opportunity  tm  at  least 
five  or  six  occasions  before  the  date  of  the  accident  in  ques- 
tion to  observe  the  distance  between  the  track  of  the  main 
line  of  railroad  and  the  main  line  of  the  side-track  at  or 
near  the  place  where  he  was  injured.  On  the  night  of  his 
injury,  and  just  before  he  was  injured,  appellant  turned 
the  switch  in  question,  having  at  the  time  his  lighted  lanteon 
in  his  hand  or  upon  his  arm,  aud,  at  the  time  of  turning 
the  same,  he  ascertained  that  there  was  no  li^t  on  the 
Bwitch-stand.  He  was  vested  with  authority  to  control  the 
fireman  and  the  movemente  of  the  engine  at  and  before  the 
time  he  was  injured,  but  when  the  engine  backed  toward 
the  westward  the  appellant  had  no  opportunity,  before  he 
was  injured,  to  give  any  signal  to  stop  said  engine.  After 
receiving  an  order  from  his  conductor  to  open  the  switch, 
switch  two  of  the  cars  on  to  the  main  track,  and  oome  bade 
to  switch  two  more  cars  on  to  the  main  track,  he,  about! 
12 :28  o'clock  a.  m.,  caused  the  work  of  switching  to  be  be- 
gun ;  the  conductor  opening  the  switch  the  first  time^  and 
ai^Ilant  assisting  in  the  work  of  swit^ing  the  cars  tnaa 
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the  main  side-track  on  to  the  main  track,  giving  the  neces- 
sary signals  in  so  doing.  Before  the  accident  the  appellant 
handled  and  adjusted  the  switch-target,  first  closing  and 
then  opening  the  same,  and  while  so  doing  had  bis  lifted 
lantern  in  his  hand  or  on  his  arm,  and  at  the  time  ascei> 
tained  that  there  was  no  li^t  on  the  switch-stand.  After 
the  first  two  cars  were  switched  on  to  the  main  trtiA,  appel- 
lant and  the  fif  eman  attempted  to  swit^  two  more  cars  from 
the  main  side-track  to  the  main  track.  As  the  engine  re- 
turned from  the  switching  of  the  first  two  cars,  appellant 
stepped  off  the  engine  a  few  feet  west  of  the  switch-tai^t 
to  throw  the  switch,  went  to  the  switch,  and,  hj  operating 
the  tai^t,  adjust«d  the  swit«h  in  such  a  way  as  to  oonnect 
the  main  track  with  the  cross-over  track.  In  80  doing  he 
saw  and  handled  the  switch-target  He  crossed  tram  the 
north  to  the  south  side  of  the  main  track,  and  signaled  the 
fireman  in  charge  of  the  engine,  and  crossed  back  to  the 
north  side  of  the  main  track,  to  a  point  about  five  feet  east 
of  the  switch-stand.  In  obedience  to  the  signal  the  engine 
began  moving  along  the  main  track  westwardly,  running  at 
the  rate  of  from  six  Co  eight  miles  an  hour;  and  as  it  passed 
the  point  where  appellant  stood  he  attempted  to  board  it, 
and,  in  his  haste  to  get  on  the  engine,  failed  to  think  about 
the  switch-target — the  engine  backing  toward  the  west  at 
the  time — and  in  boarding  the  engine  he  was  struck  by  the 
switch-target  and  injured.  There  was  no  evidence  that  the 
headlight  on  the  engine  was  burning,  and  it  is  found  that 
under  the  circumstances  the  appellant  could  not,  by  the  nae 
of  his  lantern,  have  ascertained  the  location  of  the  switch- 
stand  in  question  while  the  engine  was  backing  toward  the 
westward. 

The  general  verdict  necessarily  determined  all  material 
issues  in  favor  of  appellant,  and,  unless  said  answers  to  the 
interrogatories  are  in  irreconcilable  conflict  with  the  general 
verdict,  the  court  erred  in  rendering  judgment  in  favor  of 
appellee  on  said  answers.    Consolidated  Slone  Co.  v.  Sum- 
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mit,  152  Ind.  297,  300,  and  cases  cited.  By  the  general 
verdict,  therefore,  the  jury  found  that  appellee  was  guilty 
of  the  negligence  alleged ;  that  appellant  did  not  assume  tlie 
risk  of  the  negligent  construction  and  placing  of  said  swltdi, 
and  the  failure  of  appellee  to  place  a  li^t  on  the  switch- 
target;  and  that  appellant  was  not  guilty  of  contributory 
negligence. 

It  is  insisted  by  appellee,  however,  that  said  answers  of 
the  jury  to  the  interrogatories  show:  (1)  That  appellee 
was  not  guil^  of  the  negligence  charged ;  (2)  that  appellant 
assumed  the  risk  of  the  alleged  defective  construction  and 
placing  of  the  switch  by  which  he  was  injured;  (3)  that 
he  was  guilty  of  negligence  which  directly  contributed  to 
his  injury. 

The  rule  is-  that  all  reasonable  presumptions  will  be  in- 
dnlged  in  support  of  the  general  verdict,  and  against  the 
anawei^  to  the  interrogatories.  Consolidated  Stone  Co.  v. 
Summit,  supra,  and  cases  cited ;  City  of  South  Bend  v.  Tur- 
ner, 156  Ind.  418,  54  L.  R.  A.  396,  83  Am.  St.  200;  South- 
ern Ind.  B.  Co.  V.  Peyton,  157  Ind.  690,  697,  698. 

The  findings  of  the  jury  in  answer  to  interrogatories 
override  the  general  verdict  only  when  both  can  not  stand, 
the  conflict  being  such  as  to  be  beyond  the  possibility  of 
being  reconciled  by  any  state  of  facts  provable  under  the 
issues  in  the  cause.  Cojisolidated  Stone  Co.  v.  Summit, 
supra;  City  of  South  Bend  v.  Turner,  supra;  Southern 
Ind.  R.  Co.  V.  Peyton,  supra. 

Under  this  rule  it  is  clear  that  the  facts  found  by  the 
jury  in  answer  to  the  interrogatories  were  not  In  irreconcil- 
able conflict  with  the  general  verdict  The  answers  do  not 
show  that  the  switch-stand  at  Greencastle  by  whidi  ap- 
pellant was  injured  was  either  a  stub  or  a  split  switdi- 
stand,  nor  that  the  switch-stand  was  not  nearer  than  three 
feet  nine  and  one-fourth  inches  from  the  ball  of  the  rail 
next  thereto,  nor  that  the  same  was  not  negligently  placed 
and  maintained  dangerously  near  the  railroad  track,  "and 
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closer  to  the  track  than  aueh  switch-stands  are  usually 
placed,"  as  alleged  in  the  complaint  and  fouud  by  the  gen- 
eral verdict.  We  can  not  presume,  as  against  the  general 
verdict,  that  appellee  was  not  giiil^  of  the  negligence 
charged,  nor  that  said  switch-stand  at  Greencastle  was  either 
a  stub  or  a  split  switch ;  nor  can  we  presume  that  it  was  not 
negligently  constructed  and  maintained  by  appellee  danger- 
ously and  unnecessarily  near  the  railroad  track,  as  alleged 
in  the  complaint  and  found  by  the  general  verdict.  Appel- 
lee may  have  had  stub  and  split  switches  in  use,  at  the  time 
of  appellant's  Injury,  of  the  pattern  of  those  at  Bloomington 
and  New  Albany,  as  shown  by  said  answers;  but  said  an- 
swers do  not  show,  as  against  the  general  verdict  and  the 
presmnptions  in  its  favor,  that  the  switch-stand  at  Green- 
castle which  caused  the  injury  was  not  of  a.  different  patr 
tern,  or,  if  of  the  same  pattern,  that  it  was  not  negligently 
placed  and  maintained  dangerously  near  the  railroad  track 
as  alleged. 

It  is  next  insisted  by  appellee  that  the  answers  to  the  in- 
terrogatories show  that  appellant  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  how  near  to  the  railroad 
track  said  switch  was  placed  at  the  Greencastle  yards,  and 
that  therefore  appellant  assumed  the  risks  and  hazards 
thereof,  if  it  was  placed  dangerously  near  said  track.  The 
jury  was  not  asked  what  distance  the  switch-stand  whicii 
caused  the  injury  was  from  the  railroad  track,  nor  whether 
appellant  knew,  or  could  have  known  by  the  exercise  of  or^ 
dinary  care,  what  the  distance  was  from  the  railroad  track. 
The  answers  do  not  show,  as  against  the  general  verdict, 
and  the  presumptions  indulged  to  support  it,  that  appellant 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
the  distance  from  said  switch-stand  to  the  railroad  track. 
But  even  if  they  showed  ihat  he  had  such  knowledge  th^ 
do  not  show  that  he  knew  or  appreciated  the  dangers  and 
■hazards  thereof.  Unless  he  knew  and  appreciated  the  dan- 
gers and  hazards  thereof,  it  cannot  be  said  that  he  assumed 
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the  riaks.  Consolidated  Stone  Go.  v.  Summit,  aupra,  and 
cases  cited ;  Chicago,  etc.,  R.  Co.  v.  Lee,  29  lad.  App.  480- 
As  against  the  general  verdict,  it  can  not  be  said  that  the 
answers  ahow  that  appellant  ever  aaw  said  switch-stand  be- 
fore he  opened  and  closed  the  switch  on  the  night  of  his  in- 
jury, or  that  in  the  exercise  of  ordinary  care  he  could  have 
seen  it  before  that  timft  If  appellant  first  saw  it  on  that 
night,  and  even  if  he  then  knew,  or  could  by  the  exercise 
of  ordinary  care  have  known,  that  it  was  dangerously  near 
the  track,  and  knew  and  appreciated  the  hazards  and  risks 
thereof — ^things  not  shown  by  the  answers  to  the  interroga- 
tories— it  could  not  be  said  as  a  matter  of  law,  as  against 
the  general  verdict,  that  appellant,  by  continuing  to  assist 
in  switching  the  cars  until  his  injury,  assumed  the  risks  and 
hazards  of  said  switch-stand  being  dangerously  near  the 
railroad  track,  for  the  reason  that  the  knowledge  thereof 
came  to  him  so  recently  that  he  may  have  had  no  opportu- 
nity before  the  injury  to  make  objection  or  complaint  to 
anyone  representing  the  master.  Louisville,  etc.,  B.  Co.  v. 
KeUy,  63  Fed.  407,  409,  11  C.  C.  A.  260,  263. 

It  is  next  insisted  by  appellee  that  the  answers  show  that 
appellant's  "own  negligence  contributed  to  the  production 
,  of  his  injuries."  After  a  careful  examination  of  the  an- 
swers to  the  interrogatories,  we  are  constrained  to  hold  that 
as  against  the  general  verdict  they  do  not  show  that  appel- 
lant was  guilty  of  negligence  which  directly  contributed  to 
his  injury. 

It  follows  that  the  court  erred  in  sustaining  appellee's 
motion  for  a  judgment  on  the  answers  to  the  interrogato- 
ries, notwithstanding  the  general  verdict  We  are  of  the 
opinion,  however,  that  justice  requires  that  a  n*w  trial  of 
the  cause,be  ordered.  Judgment  reversed,  with  instructions 
to  the  trial  court  to  award  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


StlPREME  COTTET  OF  INDIANA, 
Rojse  V.  EronsTiUe,  etc,  R  Oo.  ' 


m  m       ^'^^^  ^'^  *^-  V-  £!VANSVILLE  AND  TeBBE  HaUTB 

uTitt  BuULBOAD  COHFANT  ET  AL. 

■M  Ml 

"*  "^  (No.  1»,74».    Piled  Hay  21,  1908.] 

Dsinw.— £«)««.— The  act  of  1881  (Acta  1801,  p.  466,  46690  et  leq. 
Bvnu  1901),  anthorizlitg  tha  board  of  ooont;  commiaBianara  to 
CKise  to  be  located  and  constmoted,  atraighteued,  widened, 
altOTed^or  deepened  aay  ditch,  drain  or  watenmoraQ  of  tbe  length 
ot  flye  milee  or  more  ivhen  the  aame  is  neoesasrT'  to  drain  anj' 
lots,  lands,  pnblia  or  oorparate  roada,  or  railroads,  and  providing 
that  the  petition  therefor  ahall  inolode  acj  aide,  lateral,  epnr  or 
l»anoh  ditch,  drain  or  wat«rootuBe,  the  lowering  of  aujr  l^ke  or 
other  work  neoeaaar^  to  aeonre  fully  the  object  of  the  improve- 
ment petitioned  for,  whether  the  aame  la  mentioned  or  not  in 
Booh  petition,  does  not  aothcoize  the  hnilding  of  a  levee,  where 
the  same  ia  not  a  mere  incident  to  the  oonatmotion  of  the  drain, 
but  ia  rather  the  principal  Improvement,    pp.  693-698, 

Baxe,— Levee.— WhdK  a  petition  for  the  oonatmction  of  a  ditoh  in- 
eluded  the  constmction  of  a  levee  which  the  oonrt  held  waa  not 
authorized  by  the  act  tmder  which  the  prooeeding  waa  brought, 
and  snch  petition  treated  the  entire  improrement  aa  a  unit,  and 
proceeded  on  the  theory  that  both  the  ditoh  and  the  levee  were 
required  to  acoomplish  the  desired  ends,  the  court  properly  dis- 
miaced  the  prooeeding  fnatead  of  referring  it  back  to  the  viewoia 
with  instmctiona  to  amend  their  report  bo  aa  to  limit  the  pro- 
ceeding to  the  oonatmction  of  a  ditoh.    pp.  596,  637. 

From  Knoz  Circuit  Court ;  0.  S.  Cobb,  Judge. 

'  Proceeding;  by  John  Royse  and  others  for  the  conatmc- 
tion  of  a  ditch  and  levee.  The  Evansville  k  Terre 
Haute  Railroad  Company  and  others  filed  a  motion  to 
diamisa  the  proceeding,  and  upon  the  overruling  of  the 
motion  the  case  waa  appealed.  From  the  action  of  the 
circuit  court  dismisaing  the  proceeding,  petitioners  ap- 
peal.   Affirmed. 

John  Wilhelm,  W.  A.  Cvllop,  Q.  W.  Shaw,  W.  S.  De- 
Wolf  and  E.  IT.  DeWolf,  for  appellants. 

J.  E.  Ifflekart,  Ediein  Taylor,  J.  W.  Emiaon,  W.  W. 
Moffett  and  S.  W.  WiUiams,  for  appelleea. 
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Gn-LETT,  J. — Appellants  filed  in  the  office  of  the  auditor 
of  Knox  comity  their  petition  showing  that  their  lands 
would  be  "benefited  or  drained"  by  the  straightening,  wid- 
ening, altering,  and  deepening  of  a  certain  watercourse,  by 
the  location  and  construction  of  a  ditch,  and  by  the  estab* 
lishing  and  building  of  a  levee.  It  is  alleged  that  the  pro- 
posed drain  is  more  than  five  miles  in  length,  and  that  the 
construction  of  said  work  is  necessary  to  drain  and  reclaim 
the  land  over  whi<!h  the  same  passes,  as  well  as  public  roads 
thereon,  and  will  be  conducive  to  the  public  health,  eonven-  ^ 
ience,  and  welfare.  The  petition  then  sets  forth  the  route 
and  plan  of  the  improvement  petitioned  for.  The  route  of 
tiie  proposed  drain  follows  the  general  course  of  a  stream 
or  watercourse,  known  as  the  Duchee  river,  for  some  dis- 
tance, and  then  extends  south  to  White  river.  The  course 
of  the  proposed  levee  is  described  in  the  petition  as  extend- 
ing along  the  west  side  of  said  drain,  and  as  near  thereto 
as  practicable^  from  the  commencement  thereof  to  White 
river,  and  from  the  latter  point  along  the  north  shore  of 
said  river,  following  the  raeanderinga  thereof,  to  a  point 
about  two  miles  west  of  said  drain.  The  petition  affirma- 
tively states  that  it  is  based  on  an  act  entitled,  "An  act  con- 
cerning drainage  under  specified  conditions,  and  declaring 
an  emergency,"  approved  March  7,  1891,  Acts  1891,  j^ 
455,  §5690  et  seq.  Burns  1901. 

The  petitioners  filed  a  bond  with  their  petition,  as  re- 
quired by  law,  and  the  bond  was  duly  approved.  The  board 
of  commissioners  appointed  viewers,  who  reported  favora- 
bly. This  report  was  approved,  and  the  board  directed  the 
viewers  to  lay  out  the  work,  assess  the  benefits  and  damages, 
etc.  The  viewers  afterwards  filed  their  second  report,  show- 
ing their  doings  in  the  premises,  which  report  was  subse- 
quently approved  by  the  board,  and  the  work  ordered  estab- 
lished. While  the  proceeding  was  still  before  the  commis- 
sioners, the  appellees  filed  separate  motions  to  dismiss  the 
Vol.  160—38 
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proceeding,  for  the  reason,  among  others,  that  the  coart  had 
no  juriBdietion  over  the  aubject-matter  thereof.  These 
motions  were  overruled,  appellees  afterwards  appealed,  and 
renewed  their  motions  in  the  circuit  court,  where  they  were 
BBstained,  and  from  the  judgment  of  dismissal  the  appel- 
lants appeal 

Did  the  court  err  in  dismissing  the  proceeding!  The 
act  in  question  does  not,  as  do  some  of  the  drainage  acta  of 
the  State,  enact  a  rule  of  liberal  construction,  and  as  the 
proceeding  involves  a  taking  of  private  property  by  lie 
power  of  government,  the  opposite  construction  must  pre- 
vail.   Lewie,  Eminent  Domain  {2d  ed.),  §254. 

Statutes  concerning  the  drainage  of  land  ordinarily  con- 
template the  removal  of  water  tiierefrom  by  means  of  an 
artificial  channel  or  trench.  10  Am.  &  Eng.  Eni^.  Law 
(2d  ed.),  221 ;  City  of  Valparaiso  v.  Parjcer,  148  Ind.  879. 
On  the  other  hand,  the  word  "levee"  is  defined  as  "An  em- 
bankment intended  to  prevent  inundation."  Anderson's 
Law  Diet  The  word  has  also  been  defined  as  "An  artificial 
mound  of  earth  intended  exclusively  as  a  protection  from 
overflow."  18  Am.  &  Eng.  Ency.  Law  (2d  ed.),  838.  If 
tlie  construction  of  a  levee  is  a  work  entirely  foreign  tA  the 
contemplation  of  the  statute,  the  provisions  of  the  enact- 
ment will  not  be  extended  to  accomplish  such  purpose. 
Scruggs  v.  Reese,  128  Ind.  399.  It  is  claimed  that  §1  of 
the  act  in  question  is  broad  enough  to  authorize  the  construc- 
tion of  such  a  work.  That  section,  omitting  the  enacting 
clause,  is  as  follows:  "That  the  board  of  commissioners 
of  any  connty  in  the  State  of  Indiana,  are  authorized  at 
any  regular  or  called  session,  to  cause  to  be  located  and  con- 
structed, straightened,  widened,  altered,  or  deepened  any 
ditch,  drain  or  watercourse  of  the  length  of  five  miles  and 
upward  as  hereinafter  provided,  when  the  same  is  necessary 
to  drain  any  lots,  lands,  public  or  corporate  roads,  or  rail- 
roads, or  will  be  conducive  to  the  public  health,  convenience 
or  welfare.    The  word  'ditch,'  used  in  this  act,  shall  beheld 
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to  include  a  drain  or  watercourse  or  any  drain  or  water- 
coarse  heretofore  constructed.  The  petition  for  any  such 
improvement  shall  he  held  to  include  any  side,  lateral,  spur 
or  hranch  ditch,  drain  or  watercourse,  the  lowering  of  any 
lake  or  other  work  necessary  to  secure  fully  the  object  of  the 
improvement  petitioned  for,  whether  the  some  is  mentioned 
or  not  in  such  petition ;  but  no  such  improvement  shall  be 
located  unless  a  sufficient  outlet  is  first  found  by  the  court 
to  exist  or  is  provided  by  such  improvement."  The  act> 
as  the  title  indicates,  is  "an  act  concerning  drainage  under 
specified  conditions."  Sectiou  one  contemplates  the  con- 
struction, etc.,  of  "any  ditch,  drain  or  watercourse,"  under 
certain  circumstances.  The  provision  that  the  petition 
"shall  be  held  to  include  any  side,  lateral,  spur,  or  hrandi 
ditch,  drain  or  watercourse,  the  lowering  of  ai^  lake  or 
other  work  necessary  to  secure  fully  the  object  of  the  im- 
provement petitioned  for,"  does  not  authorize  the  construc- 
tion of  a  levee,  except  possibly  as  an  incident  of  the  main 
work.  "The  object  of  the  improvement  to  be  petitioned 
for,"  within  the  legislative  contemplation,  is  drainage,  and 
the  provision  that  the  improvement  shall  not  he  located  "un- 
less a  sufficient  outlet  is  first  found  by  the  court"  but  em- 
phasizes the  purpose  of  the  legislature.  The  words  "or 
other  work,",  found  in  the  statute,  if  not  within  the  ejusdem 
generis  rule  of  construction,  refers  to  a  work  that  contrib- 
utes to  drainage.  If  the  legislature  had  had  a  purpose  to 
authorize  the  holding  back  of  water  in  addition  to  drainage 
as  a  substantive  part  of  a  scheme  for  the  reclamation  of 
overfiowed  lands,  it  is  fair  to  presume  that  the  purpose 
would  have  been  expressed  in  the  enactment,  as  it  is  in  the 
circuit  court  drainage  act  §5624  Bums  1901.  The  work 
of  building  a  levee  could,  of  course,  be  done  under  die  pro- 
visions of  the  act  of  March  5,  1889.  Acts  1889,  pi  104, 
§7202  ei  seq.  Bums  1901.  The  act  of  March  8,  1897 
(Acts  1897,  p.  208),  providing  for  the  maintenance  of 
levees  and  flood-gates  constructed  under  said  act  of  March 
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7,  1891,  supra,  vhile  not  controlling  as  to  the  meaning  of 
said  act,  contains  persuasiTe  evidence  of  such  meanings 
since  the  preamble  declares  that  "It  does  not  appear  that 
the  same  [levees  and  flood-gates]  could  be  legally  con- 
structed under  said  act"  It  is  our  concluaion  that  the  act 
in  question  does  not  authorize  the  building  of  a  levee  where 
the  same  is  not  a  mere  incident  to  the  construction  of  a  ditch 
or  drain,  but  is  rather  the  principal  improvement. 

In  this  case  it  appears  on  the  face  of  the  petition  that 
the  construction  of  the  levee  ia  not  an  incident  to  the  ditch. 
The  fact  that  the  petition  asks  for  the  construction  of  a  levee 
to  parallel  the  ditch  its  entire  length,  and  to  extend  som& 
two  miles  to  the  -west  of  the  mouth  of  said  ditch,  indicates 
that  the  levee  is  the  principal  improvement.  In  fact,  it  is 
admitted  in  the  brief  of  counsel  for  appellants  that  the  ob- 
ject of  this  proceeding  is  to  reclaim  many  thousands  of  acres 
which  lie  to  the  north  and  west  of  said  levee  by  excluding 
the  waters  of  White  river  therefrom. 

It  is  insisted,  however,  on  behalf  of  appellants  that  the 
petition  was  at  least  sufficient  for  a  ditch,  and  that,  if  a 
levee  can  not  also  be  built  under  the  act,  the  court,  instead 
of  dismissing  the  proceeding,  should  have  referred  it  back 
to  the  viewers,  with  an  instruction  to  amend  their  report 
so  as  to  limit  the  proceeding  to  the  construction  of  a  ditch. 
The  j>etition  allege  that  "the  construction  of  said  work 
[referring  to  the  ditch  and  levee]  is  necessary"  to  accom- 
plish the  objects,  public  and  otherwise,  mentioned  therein. 
The  proposed  improvement  is  treated  as  a  unit  in  such  in- 
strument, and  an  issue  is  tendered  as  to  what  will  be  accom- 
plished thereby.  In  other  words,  the  petition  proceeds  on 
the  theory  that  both  the  ditch  and  the  levee  are  required  to 
accomplish  the  desired  ends,  and  the  proposition  to  con- 
stnict  a  levee  can  not  be  eliminated  from  the  petition  with- 
out at  the  same  time  eliminating  vital  all^ations  as  to 
what  the  improvement  will  accomplish.  These  matters  lay 
at  the  very  threshold  of  the  right  to  invoke  the  statute  and 
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the  court  could  iiot  properly  refer  the  proceeding  to  the 
viewers,  to  construct  a  ditch,  without  any  determination  of 
the  ri^t  to  proceed,  and  without  any  issue  tendered  there- 
on. As  the  allegations  of  the  petition  are  so  interwoven 
that  the  board  was  called  on  to  approve  the  work  as  a  whole, 
if  it  acted  favorably  npon  the  petition,  and  as  it  was  not 
authorized  to  establish  the  entire  work,  we  think  that  the 
court  below  did  right  in  treating  the  matter  as  jurisdic- 
tional, and  dismissing  the  proceeding. 
Judgment  affirmed. 


City  of  Anderson  v.  Fleming. 

[No.  aO,011.    FUed  May  22,  1908. ) 

Hdhkhpai.  CoRPO^ATiOKB.—Damaget.^IadepetuUnt  0)ii(nirior.— A 
cit7  ifl  liable  equally  with  the  contractor  to  a  person  who  was  in- 
jured b7  stepping  into  an  excavation  acroea  a  sidewalk  made  by 
an  independent  contnwtor,  where  such  ezcavatton  was  authorized 
bj  the  contract  and  was  of  such  a  character  as  to  render  the  aide* 
walk  dangerons  for  pnhlic  travel,    pp.  597-601 

JnraiotNTB. — Penonal  Injtaiei. — Municipal  CarpomtivM. — Independent 
Omtmetor. — Parmer  Adjudieatian. — Where  one  who  received  an  in- 
toxj  bj  stepping  into  a  dangerons  etcavation  across  a  sidewalk, 
made  hy  an  independent  contractor,  brought  salt  against  the  con- 
tractor for  the  injuries  sustained,  wliich  resulted  in  a  jadgment 
for  the  defendant,  snoh  judgment  may  be  pleaded  in  bar  of  an 
action  by  such  person  against  the  city  for  snch  injuries,  pp.  60J-60f. 

From  Superior  Court  of  Madison  County ;  If.  C.  Mj/an, 
Judge. 

Action  by  Elizabeth  Fleming  againat  the  city  of  Ad- 
dersoD.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Transferred  from  Appellate  Court,  under  §1337u 
Bams  1901.    Beverard. 

O.  M.  Ballard,  W.  A.  Kittinger,  W.  S.  Diven  and  B. 
H.  Campbell,  for  appellant. 

C.  K.  Bagot  and  Thomas  Bagot,  for  appellee. 

Monhh,  J. — This  action  was  brought  by  appellee  against 
appellant  in  llareli,  1900,  to  recover  damages  for  personal 
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injuries  received  in  October,  1898,  by  Bteppinf;  into  an  ex- 
cavation in  one  of  the  streets  of  said  city.  A  trial  of  said 
cause  resulted  in  a  verdict  in  favor  of  appellee,  and,  over  a 
motion  for  a  new  trial,  judgment  was  rendered  thereon 
against  appellant 

The  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  in  sna- 
taining  appellee's  several  demurrers  to  the  second,  tliird, 
and  fourth  paragraphs  of  answer,  and  in  overruling  appel- 
lant's motion  for  a  new  triaL 

It  is  insisted  by  appellant  that  the  complaint  is  insuffi- 
cient,  because:  (1)  It  appears  from  the  allegations  orai- 
tained  therein  that  said  excavation  was  made  by  a  contractor 
in  performing  the  work  of  improving  a  public  stre^  of 
appellant  under  a  contract  with  appellant,  and  it  is  not 
averred  that  appellant  had  any  notice  or  knowledge  of  tiie 
existence  of  said  excavation  at  or  before  the  time  of  appel- 
lee's injury;  (2)  it  appears  from  the  complaint  that  appellee 
was  guilty  of  contributory  negligence. 

It  appears  from  t^e  complaint  that  on  &&  ni^t  of  Octo- 
ber 14,  1898,  appellee  was  walking  along  a  public  sidewalk 
in  the  city  of  Anderson,  and  that  she  fell  into  a  deep  ezca< 
vation  extending  across  said  sidewalk,  and  was  injured; 
that  said  sidewalk  was  "very  much  traveled  by  persona  on 
foot;  that  the  excavation  across  said  sidewalk  was  of  such 
a  character  as  to  render  said  sidewalk  dangerous  and  un- 
safe for  travel,  and  greatly  to  endanger  life,  limb,  and  &e 
safety  of  persons  traveling  upon  said  sidewalk  in  the  ni^t- 
time."  There  were  no  guards,  lights,  signals,  or  other  warn- 
ings of  danger  to  the  public  about  or  near  said  excavadon. 
Appellee  had  no  notice  or  knowledge  of  the  existence  of 
said  excavation,  and  she  was  unable  to  see  the  same  on  ac- 
count of  the  darkness  of  the  night.  Said  excavation  was 
made  by  an  independent  contractor  under  a  contract  witb 
appellant  for  the  improvement  of  a  pnblic  street  and  the 
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sidewalks  on  each  side  thereof.  Said  contract  provided  that 
said  contractor  "should  maintain  the  Bidewalka  along  said 
street  during  the  construction  of  said  improvement  safe  for 
travel  by  the  general  public,  and  that  he  should  properly 
guard  all  places  of  danger  along  said  street  during  the  C(Hl- 
struction  of  said  improvement."  That  appellant  had  full 
notice  and  knowledge  that  said  excavation  was  made  across 
said  sidewalk,  and  knew  of  its  existence  from  the  time  it 
was  made.  It  is  evident  that  the  complaint  is  not  open  to 
the  objections  urged. 

The  facta  alleged  in  thW  third  paragra]^  of  answer  show 
that  the  excavation  into  which  appellee  fell  was  made  hy 
an  independent  contractor,  nnder  a  contract  with  appellant 
for  the  improvement  of  a  public  street  in  said  city. 

It  is  insisted  by  appellant  that  a  municipal  corporation 
is  not  liable  for  the  negligence  or  the  wrongful  acts  of  an 
independent  contractor  in  the  work  of  improving  a  pnblie 
street  under  a  contract  with  such  corporation,  and  that  for 
this  reason  the  court  erred  in  sustaining  appellee's  demurrer 
to  said  third  paragra;^  of  answer. 

The  general  rule  is  that  an  employer  is  not  liable  for  an 
injury  caused  by  the  negligence  or  the  wrongful  acts  of  an 
independent  contractor  in  executing  the  work  in  compliance 
with  his  contract,  but  this  rule  does  not  apply  when  the  con- 
tract requires  the  performance  of  work  intrinsically  danger^ 
OHS.  City  of  Evansville  v.  Senhenn,  151  Ind.  42,  59,  41 
L.  R  A.  728,  68  Am.  St  218 ;  City  of  Loganaport  v.  Dick, 
70  Ind.  65,  78-81,  36  Am.  Rep.  166,  and  eases  cited ;  Park 
v.  Board,  etc.,  3  Ind.  App.  536,  538-541,  and  cases  cited; 
Dillon,  Mun.  Corp.  (4th  ed.),  §§1028, 1029 ;  Elliott,  Roads 
&  Sts.  (2d  ed.),  §633;  Shearman  &  Redfield,  TTegligenoe 
(5th  ed.),  §§164^168. 

A  municipal  corporation  is  charged  with  the  duly  of 
maintaining  its  streets  in  a  reasonably  safe  condition  for 
travel.    City  of  Crawfordsville  v.  Smith,  79  Ind.  308,  310, 
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41  Am.  Rep.  612,  and  caaea  cited ;  Ciiy  of  Indianapolis  v. 
Doherty,  71  Ind.  5,  and  cases  cited ;  Town  of  CenterviUe 
V.  Woods,  57  Ind.  192,  195. 

As  between  the  municipal  corporation  and  the  pubUo  the 
duty  rests  primarily  upon  the  corporation,  and  cannot  be 
evaded  or  suspended  by  any  act  of  its  own.    City  of  Log^m- 
port  V.  Dick,  supra;  Park  v.  Board,  etc.,  supra;  Bobbins 
T.  Chicago  City,  i  Wall.  (U.  S.)  657,  18  L.  Ed.  427 
Water  Co,  v.  Ware.  16  Wall  (U.  S.)  566,  21  L.  Ed.  485 
Brusso  V.  Ciiy  of  Buffalo,  90  N.  Y.  679,  and  cases  cited 
Dillon,  Mun.  Corp.  (4th  ed),  §1027;  Not*  to  Qoddard  v. 
Inhabitants  of  Harpswell,  30  Am.  St.  411-413. 

Judge  Dillon,  in  hia  work  on  municipal  corporations 
(4th  ed.),  §§1027,  1030,  says  on  this  subject:  "§1027. 
Whether  the  duty  of  maintaining  the  streets  in  a  safe  con- 
dition for  public  travel  and  use  is  specially  imposed  on  the 
corporation,  or  is  deduced  in  the  manner  before  stated,  it 
rests  primarily,  as  respects  the  jmblic,  upon,  the  corporation, 
and  the  obligation  to  discharge  this  duty  can  not  be  evaded, 
suspended,  or  cast  upon  others,  by  any  act  of  its  own. 
Therefore,  according  to  the  better  view,  where  a  dangerous 
excavation  is  made  and  negligently  left  open  (without 
proper  lights,  guards,  or  covering),  in  a  traveled  street  or 
sidewalk,  by  a  contractor  under  the  corporation  for  building 
a  sewer  or  other  improvement,  the  corporation  is  liable  to 
a  person  injured  thereby,  although  it  may  have  had  no  im- 
mediate control  over  the  workmen,  and  had  even  stipulated 
in  the  contract  that  proper  precautions  should  be  taken  by 
the  contractor  for  the  protection  of  the  public,  and  making 
him  liable  for  accidents  occasioned  by  his  neglect" 

"§1030.  Accordingly,  the  later  and  better  considered 
cases  in  this  country  respecting  streets  have  firmly,  and,  in 
our  judgment,  reasonably,  established  the  doctrine  that, 
where  the  work  contracted  for  necessarily  constitutes  an 
obstruction  or  defect  in  the  street,  of  auch  a  nature  as  to 
lender  it  unsafe  or  dangerous  for  the  purposes  of  public 
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travel,  unless  properly  guarded  or  protected,  the  employer 
(equally  with  the  contractor),  where  the  injury  resnlta  di- 
rectly from  the  acts  which  the  contractor  engaged  to  per- 
form, is  liable  therefor  to  the  injured  party.  But  the  em- 
ployer is  not  liable  where  the  ohBtruction  or  defect  in  the 
street  causing  the  injury  is  wholly  collateral  to  the  contr&ct- 
work,  and  entirely  the  result  of  the  negligence  or  wrongful 
acts  of  the  contractor,  subcontractor,  or  his  servants.  In 
such  a  case  the  immediate  author  of  the  injury  is  alone 
liable." 

From  the  allegations  of  the  complaint,  which  are  not  de- 
nied in  said  third  paragraph  of  answer,  it  appears  that  in 
making  said  improvement  under  the  contract,  the  contractor 
dug  said  excavation  across  said  sidewalk,  and  that  the  same 
^'rendered  said  sidewalk  dangerous  and  unsafe  for  travel, 
and  that  it  greatly  endangered  the  life,  limb,  and  person 
of  persons  traveling  upon  said  sidewalk  in  the  night-time." 
Under  the  authorities  cited,  if  the  excavation  which  occa- 
sioned the  injury  resulted  directly  from  the  acts  which  the 
contractor  agreed  and  was  authorized  to  do,  and  the  same 
was  of  such  a  character  as  to  render  said  sidewalk  unsafe 
and  dangerous  for  the  purposes  of  public  travel,  as  alleged, 
appellant  was  liable  equally  with  the  contractor  for  appel- 
lee's injury,  if  received  by  her  without  oontributory  fault. 
It  follows  that  the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  answer. 

The  second  and  fourth  paragraphs  are  pleas  of  former 
adjudication.  It  appears  from  each  of  said  paragraphs  of 
answer  that  in  1899  appellee  sued  the  independent  contract- 
or who  made  said  excavation  across  said  sidewalk  for  the 
same  injuries  sued  for  in  this  action,  and  that  a  trial  oi 
said  cause  upon  the  merits  resulted  in  a  judgment  against 
appellee.  No  objection  is  made  to  the  form  of  said  para* 
graphs,  but  it  is  insisted  that  the  liability  of  the  oontractoi 
and  appellant  was  joint  and  several,  and  that  a  judgment 
on  the  merits  in  favor  of  the  contractor  can  not  be  pleaded 
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hy  appellant  in  bar  of  thia  action.  The  eetablisbQcl  rale  in 
this  State  ie  that  when  a  street  of  a  municipal  corporation 
is  rendered  unsafe  by  the  wrongful  act  or  negligence  of  a 
third  person,  and  the  corporation  is  compelled  to  pay  for 
injuries  caused  by  said  unsafe  streets,  it  baa  a  right  of  ac- 
tion over  against  the  person  who  rendered  the  same  unsafe^ 
for  the  amount  so  paid,  and,  if  properly  notified  of  the  ac- 
tion, such  person  is  bound  and  concluded  by  said  judgment 
recovered  against  the  corporation.  McNaughton  v.  City 
of  Elkhart,  83  Ind.  384,  391;  Town  of  CentervUle  v. 
Woods,  57  Ind.  192,  196,  197;  City  of  ElkhaH  v.  Wick- 
wire,  87  Ind.  77,  80;  Town  of  Elkhart  v.'Ritter,  66  Ind.- 
136,  143 ;  Inhabiiania  of  Lowell  v.  Boston,  etc.,  B.  Co.,  23 
Pick.  24,  34,  34  Am.  Dea  33;  Chicago  City  v.  Bobbins. 
67  U.  S.  (2  Black)  418,  17  L.  Ed.  298;  Village  of  PoH 
Jervisv.  First  Nat.  Bank,  M'^.  Y.  550;  CUy,of  Brooklyn 
V.  Brooklyn  City  B.  Co.,  47  N.  Y.  475,  486,  7  Am.  Hep. 
469 ;  Mayor,  etc.,  v.  Brady,  30  IST.  Y.  Supp.  1121 ;  Smith, 
Mun.  Corp.,  §§1305,  1533  ;  Elliott,  Roads  &  Sts.  (2d  ed.), 
§870;  Shearman  &  Eedfield,  Negligence  (5th  ed.),  §24a; 
21  Am.  &  Eng.  Ency.  Law,  161,  162. 

The  municipal  corporation,  by  payment  of  such  damages, 
is  entitled  to  be  subrogated  to  the  cause  of  action  against 
the  one  whose  negligence  or  wrongful  acts  rendered  the 
street  unsafe,  which  the  injured  party  originally  had.  In 
such  cases,  as  between  the  municipal  corporation  and  the  one 
who  created  the  dangerons  condition  which  occasioned  the 
injury,  the  latter  is  primarily  liable,  and  said  corporation, 
having  been  compelled  to  pay  such  damages  to  the  one  in- 
jured, becomes  subrogated  to  the  remedy  of  such  injured 
party.    Smith,  Mun.  Corp.,  §1305,  and  note  209. 

It  was  held  in  City  of  Buffalo  v.  Holloway,  7  N.  Y.  493, 
57  Am.  Dec.  550,  and  note  pp.  553,  554,  that  one  who  con- 
tracts with  a  municipal  corporation  for  the  improvement 
of  a  public  street  is  under  no  obligation  to  the  corporation 
properly  to  guard  places  in  said  street  made  dangerous  by 
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said  work  during  the  progreaa  thereof,  unless  the  contractor, 
hj  hta  contract,  has  agreed  to  use  the  necessary  precaution- 
aiy  measures  to  protect  the  public.  The  correctnesB  of  this 
rule  seems  to  be  questioned  in  Dillon,  Mun.  Corp;  (4th  ed.), 
§1027,  note  1,  In  this  case,  however,  it  was  stipulated  in 
the  contract  that  proper  precautions  should  be  taken  by 
the  contractor  to  protect  the  public  from  injury.  We  are 
not  required,  therefore,  to  determine  as  to  tlie  oorrectness 
of  the  rule  declared  in  City  of  Buffalo  r.  Holloway,  supra. 

It  is  clearly  established  by  the  authorities  cited  that  if 
appellee  was  injured,  without  contributory  fault  on  her 
part,  by  reason  of  said  excavations  being  n^ligently  left 
open,  without  proper  guards  or  signala,  as  alleged,  appel- 
lant would  be  entitled  to  recover  from  the  contractor  what- 
ever appellee  might  recover  against  it  Such  ri^t,  as  we 
have  shown,  would  rest  upon  the  principles  of  subnotion, 
Appellant  would  be  entitled  to  be  subrogated  to  appellee's 
right  of  action  against  the  contractor,  but  the  judgment 
on  the  merits  in  the  contractor's  favor  in  appellee's  action 
Bgainet  him  conclusively  adjudged  that  he  was  not  liable  to 
appellee,  or  any  person  claiming  under  her,  for  the  same 
cause  of  action.  If  appellee  was  not  entitled  to  recover  for 
said  injury  against  the  contractor,  she  is  not  entitled  to  re- 
cover therefor  against  appellant. 

The  contractor  had  the  right,  if  duly  notified  by  appel- 
lant, to  appear  and  set  up  said  former  judgment  in  his  favor 
against  appellee  in  bar  of  this  action  against  appellant,  and 
appellant  haa  the  same  right;  otherwise  the  contractor 
would  have  to  defend  the  same  cause  twice  on  its  merits. 
HUl  V.  Bam,  15  R.  I.  75,  23  Atl.  44,  2. Am.  St.  873; 
Feaikerstone  v.  President  of  Newhurg,  71  Hun  109,  24 
K  T.  Supp.  608 ;  Van  Fleet,  Former  Adjudication,  §§572, 
573;  Black,  Judgments  (2d  ed.),  §574.  See,  also.  King  v. 
Chase,  15  N.  H.  9,  41  Am.  Dec  675;  Emery  v.  Fowler, 
39  Ma  326,  63  Am.  Dec.  627,  and  note  p.  631;  Atkinson 
V.  White,  60  Me.  396 ;  Lyon  v.  Stanford,  42  N.  J.  Eq.  411, 
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414,  7  Atl.  869 ;  Bates  v.  Stanton,  1  Duer  (N.  Y.)  tS,  88 ; 
Chicago,  etc.,  R.  Co.  v.  Huichins,  34  111.  108 ;  Carter  v. 
Bowe,  41  Ilim  516;  State  v.  Cosie,  36  Mo.  437,  88  Am, 
Dec.  148;  Gill  v.  Morris.  67  Tenn.  614,  622,  27  Am.  Rep; 
744 ;  Castle  v.  Noyes,  14  N.  Y.  329 ;  Brown  v.  Bradford. 
30  Qa.  927;  Crum  v.  Wtfcon,  61  Miss.  233,  236;  BenkeH 
T.  Ellioii,  79  Tenn.  235,  249,  250;  Herman,  Estoppel, 
§152;  Black,  Judgments  (2d  ed.),  §§588,  589;  Freeman, 
Judgments  (4th  ed.),  §§174,  179. 

It  is  said  in  Van  Fleet,  Former  Adjudication,  §572 :  "If 
A,  as  Iwtween  himself  and  B,  is  primaril;^  liable  upon  an 
alleged  cause  of  action  held  by  C,  or  is  responsible  over  to 
B  for  any  judgment  recovered  against  him  by  C,  and  C 
sues  A  in  ih»  first  instance  and  is  defeated  on  the  merits, 
he  can  not  afterwards  sue  B.  If  he  could,  A  would  be  com- 
pelled to  defend  twice  against  the  same  action — once  for 
himself  and  one©  for  B.  *  *  *  If  a  town  is  sued 
for  injuries  caused  by  an  obstruction  wrongfully  placed 
in  a  street  by  a  person,  he  may  be  notified  to  defend,  and, 
in  such  case,  he  will  be  bound  by  the  judgment.  Therefor^ 
if  he  is  sued  in  the  first  instance  and  defeats  the  case,  the 
town  may  plead  this  judgment  in  bar  of  an  action  against 
it ;  otherwise  the  wrongdoer  would  have  to  defend  the  same 
action  twice."  It  follows  that  the  court  erred  in  sustaining 
appellee's  demurrer  to  the  second  and  fonrth  paragraphs  of 
answer. 

Aa  the  other  questions  argued  may  not  arise  on  another 
trial,  they  are  not  considered. 

Judgment  reversed,  with  instnictions  to  overrule  the  de- 
murrers to  the  second  and  fourth  paragraphs  of  answer, 
and  for  further  proceedings  not  inconsistent  with  this  opin* 
ion. 
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SIGNERS.  «J«i  sgj 

[No.19,898.    FUedJftiiii«T7S,190S.    Reliearing  denied  Uar  219, 1908.]      l^^ 

OouNTIBS. — Ommty  Board  of  Review. — Cmaity  Auditor. — ComptTuation,—       'W   WSl 

The  ftct  of  1896  (Acta  1896,  p.  71)  provides  that  the  oonnt^  board 

of  review  "Bhall  be  oompoaed  of  the  CQimtr  (Mtseseor,   connty      ,'§    Wi 

■aditoi  and  ootmtj  treasorer,  aod  two  freeholders  to  be  appointed    ^ 

by  the  Jndge  of  the  oircnit  conrt,  who  shall  eaoh  be  paid  ont  of  }^  jk 
the  connt;^  treasury,  the  sum  of  93  for  each  and  every  day  while  igb  261 
they  are  acting  as  members  of  said  board."  Held,  that  the  les  48i 
county  auditor  is  entitled  to  the  per  diem  compensation  the  same  ■ 

as  other  members  of  the  board  who  are  uot  county  of&oers.  pp.  m  341 
605-611,  Bts-en.  — —■ 

Same.  —  County  Board  of  Eeview.-~County  AvdUar, — CompeiMotion. — 
Sfd/ulM.— iff^peoJ.— The  act  of  1896  (Acts  1S9G,  p.  74),  fixing  a  com- 
pensation of  fS  a  day  to  oonoty  aoditoia  for  servicea  on  the  board 
of  review,  is  not  repealed  by  the  fee  and  salary  law  of  1896  (Acts 
1896,  p.  816)  enacted  ten  days  thereafter,  nor  does  snch  later  act 
reqnire  a  oonnty  andltw  to  tax  and  charge  the  amount  which  he 
was  allowed,  under  the  former  statute,  for  his  services  as  a  mem- 
ber of  the  board  of  review,  as  a  fee  in  favor  of  the  county,  and 
when  the  money  wm  received  by  him,  to  return  it  to  the  treas- 
orer  as  the  property  of  the  oonnty.    pp.  6Il-6tt. 

From  De£alb  Circait  Court;  E.  D.  Hartman,  J\iAge. 

ActioD  by  the  State  on  the  relation  of  the  board  of 
coramisBionera  of  DeKalb  county  against  Frank  P.  Seiler. 
Erora  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Transferred  from  Appellate  Court,  under  §1337o  Bams 
1901.     Reversed. 

'Frank  S.  Roby,  8.  A.  Harper,  E.  D.  Salsbury,S.  0. 
ffatckins  and  JT.  E.  Smith,  for  appellant. 

P.  V.  Hoffman,  D.  M.  Link,  R.  K.  Kane  and  W.  A. 
Kelcham,  for  appellee. 

JoEDAK,  J. — The  hoard  <ff  commiBsioners  of  the  county 
of  DeKalh  instituted  this  action  to  recover  of  appellant  $78, 
which  amount  he  had  previously  received  from  the  treasury 
of  that  county  in  payment  of  services  rendered  by  hira  as 
a  member'  o^  the  county  board  of  review.     Appellee  sue- 
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ceeded  in  obtaiDing  a  judgment  againBt  him  for  that 
amount,  from  which  this  appeal  ia  prosecuted.  The  errors 
assigned  are  that  the  court  erred  in  overruling 'the  demurrer 
to  the  first  paragra{^  of  the  complaint,  and  in  denying  ap- 
pellant's motion  for  a  new  triaL 

The  complaint  is  in  two  paragraphs.  The  first  charges 
that  appellant  was  the  duly  elected  and  qualified  auditor 
of  DeKalb  countj,  Indiana,  and  as  such  auditor  he,  l^  vir- 
tue of  his  ofi&ce,  served  as  a  member  of  the  board  of  review 
of  said  county  in  the  year  of  1899  ;  that  for  such  services 
he  was  allowed  and  received  the  money  in  question  from 
the  treasury  of  that  county;  that  under  the  law  he  was 
chai^able  with  the  duty  of  having  the  amount  credited  to 
the  county  officers'  fund,  but  in  violation  of  this  duty  he 
drew  the  money  from  the  said  treasury  as  due  to  him  for 
his  services  upon  said  board,  and  thereafter  unlawfully  ap- 
propriated and  converted  the  same  to  his  own  use,  eta  The 
second  paragraph  alleges  generally  that  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  of  $78  for  money  re- 
ceived by  him  for  the  use  of  said  plaintiff. 

The  undisputed  facts,  as  established  by  the  evidence,  show 
that  appellant  was  the  duly  elected  and  qualified  auditor  of 
DeKalb  county,  Indiana,  and  while  the  incumbent  of  that 
office,  during  the  year  1899,  he  served  for  a  period  of  twen- 
ty-six days  as  a  member  of  the  board  of  review  of  that 
county.  Prior  to  his  entering  upon  the  discharge  of  his 
duties  as  such  member  he  took  and  subscribed  the  oath  pro- 
vided by  the  statute.  After  performing  the  duties  as  a 
member  of  said  board  for  the  time  mentioned  he  presented 
a  claim  for  the  amount  due  him  for  his  said  services  to 
the  board  of  commissioners  of  said  county.  This  claim  the 
board  duly  allowed,  and  directed  that  an  order  for  tlie 
amount  thereof,  to  wit,  $78,  be  drawn  upon  the  county 
treasurer  in  favor  of  appellant  This  warrant  was  accord- 
ingly drawn  and  presented  by  him  to  the  county  treasurer, 
and  paid  out  of  the  funds  of  the  county.    He  received  the 
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money  under  the  claim  that  it  was  due  and  belonged  to  him, 
and  thereafter  he  refused  on  demand  to  turn  the  amount 
back  into  the  treasury  as  belonging  to  the  coun^  officers' 
fund. 

The  sole  question  involved  is  whether  appellee  is  entitled 
to  the  money  which  it  seeks,  imder  the  facta,-  to  recover  of 
appellant.  The  costenticms  of  the  latter's  counsel  are:  (1) 
That  in  serving  aa  a  member  of  the  board  of  review  he  was 
acting  independently  of  the  office  of  auditor,  and  was  not 
discharging  the  duties  as  a  member  of  the  board  by  virtue 
of  his  holding  said  office,  consequently,  the  contention  is, 
that  the  fee  and  salary  law  of  1895,  in  respect  to  the  fees 
and  salaries  of  coun^  officers,  does  not  apply  to  or  control 
the  question  involved;  (2)  if  it  can  be  said  that  appellant, 
while  serving  as  a  m^nber  of  the  board  of  review,  was  in 
discharge  of  duties  imposed  upon  him  as  auditor,  then  un- 
der this  view  the  above  salary  statute  of  1895  can  not  be 
construed  so  as  to  require  him  to  turn  back  into  the  county 
treasury  the  per  diem  compensation  which  he  received  for 
acting  as  a  member  of  the  board  of  review. 

The  contentions  of  appellee's  counsel  are:  (1)  That  the 
statute  under  whidi  appellant  was  allowed  and  received  the 
money  in  controversy  does  not  intend  to  award  any  com- 
pensation to  any  of  the  members  of  the  county  board  of 
review,  except  the  two  freeholders  appointed  by  the  judge 
of  the  circuit  court  as  authorized  by  the  act  of  1895  amend- 
ing the  tax  statute  of  1891 ;  (2)  Uiat  appellant,  in  serving 
as  a  member  of  the  board,  was  only  discharging  duties  im- 
posed upon  him  as  auditor;  therefore  the  per  diem  allow- 
ance for  serving  thereon  must  be  considered  as  a  fee,  which, 
nnder  the  requirements  of  §§21,  116  and  136,  of  the  act 
of  1895,  (Acts  1895,  p.  319,  §§6426,  6522,  6540  Bums 
1901),  should  be  turned  back  into  the  county  treasury  as 
a  part  of  Ae  county  officers'  fund. 

While  much  may  be  said  in  support  of  the  first  conten- 
tion of  appellant,  to  the  effect  that  while  he  was  serving  as 
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a  member  of  the  board  he  was  aot  discharging  duties  ex 
officio  as  county  auditor,  nevertheless,  we  may,  arguendo, ' 
concede,  without  deciding,  the  proposition  that  in  acting  as 
a  member  of  the  board  of  review  he  was  serving  thereon 
ex  officio,  and  treat  the  question  herein  involved  in  regard 
to  the  title  to  the  money  from  that  standpoint  or  upon  that 
theory,  as  the  ultimate  conclusion  reached,  in  our  opinion, 
must  be  the  same,  upon  either  view  of  the  case. 

Section  ]14  of  die  tax  statute  of  1891  (Acts  1891,  p^ 
199)  provided  that:  "There  shall  be  an  annual  board  for 
the  review  of  all  assessments  and  the  equalization  of  the 
valuation  of  real  and  personal  property  in  each  county. 
Such  board  shall  be  composed  of  the  comity  assessor,  counly 
auditor  and  county  treasurer.  The  county  assessor  shall  be 
president,  and  the  county  auditor  secretary  of  said  board, 
which  shall  be  known  aa  the  'County  Board  of  Review'.*' 
This  section  conferred  numerous  powers  upon  the  board, 
and  exacted  of  it  the  performance  of  numerous  duties.  The 
statute  provided  that  before  entering  upon  the  discharge  of 
their  duties,  each  member  should  take  and  subscribe  an  oath 
for  the  faithful  and  impartial  discharge  of  his  duties  aa 
a  member  of  said  board.  This  oath  required  each  member 
to  be  Bwom  to  support  the  federal  and  the  state  Constitu- 
tions, and  faithfully  and  impartially  to  discharge  his  duty 
as  a  member  of  the  board  of  review,  and  that  he  would,  ac- 
cording to  the  best  of  his  knowledge  and  judgment,  assess, 
review,  and  equalize  the  assessments  of  the  property  of  the 
county,  etc.  Appeals  were  allowed  from  the  decisions  of 
the  board  to  the  state  board  of  tax  commissioners. 

The  legislature  at  its  session  of  1895  (Acts  1895,  p.  74, 
§8532  Bums  1901)  amended  §114  of  the . aforesaid  tax 
law,  and  by  such  amendment  the  following  provision,  which 
we  have  embraced  in  italics,  was  added  to  the  section: 
"Such  board  shall  be  composed  of  the  county  assessor,  coun- 
ly auditor  and  county  treasurer,  and  two  freeholders  to  he 
appointed  by  the  judge  of  ths  circuit  court,  who  shall  each 
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be  paid  out  of  the  eouTity  treasury,  the  sum  of  $3  for  each 
and  every  day  whUe  they  are  actmg  as  members  of  said 
board."  This  amendatorj  act  was  approved  March  1, 1895, 
and  by  virtue  of  an  emergency  clause  was  in  full  force  and 
effect  from  and  after  its  passage.  The  amendatory  act  pre- 
scribed the  same  oath  to  be  taken  by  each  member  of  the 
board,  as  originally  provided ;  and  it  substantially  invests 
this  body  with  the  same  powers,  and  requires  it  to  perform 
the  same  duties,  as  were  originally  prescribed,  escept  &e 
provision  in  regard  to  its  power  to  punish  for  contempt  of 
its  authority  is  eliminated  from  the  section  as  amended.  A 
county  board  of  review,  as  held  by  the  decisions  of  this 
court,  is  a  tribunal  said  to  possess  quasi  judicial  powers, 
and  performs  extraordinary  services.  State  v.  Wood,  110 
Ind.  82;  Senour  v.  Matchett,  140  Ind.  636;  SatterwhUe 
V.  State,  142  Ind.  1. 

Under  the  provisions  of  the  tax  law  creating  the  board, 
three  members  thereof  constitute  a  quorum  for  the  transac- 
tion of  business;  and  it  is  authorized,  when  necessary,  to 
sit  for  twenty  days  in  each  year,  and  in  the  year  when  real 
estate  is  required  to  be  appraised  it  may  sit  for  a  period  of 
thirty  days.  The  place  fixed  by  the  statute  for  the  board 
to  hold  its  sessions  is  at  the  court-house,  in  the  room  of  the 
county  commissioners.  During  its  sessions  the  county  au- 
ditor not  only  serves  as  a  member  thereof,  but  is  also  design 
nated  by  the  statute  to  serve  as  its  secretary.  It  is  claimed 
that  in  the  discharge  of  these  duties,  under  the  circum- 
stances, he  must  necessarily  be  absent  from  the  auditor's 
office,  which,  under  §7971  Bums  1901,  is  required  to  be 
kept  open  at  all  times  during  business  hours.  While  per- 
forming the  services  enjoined  upon  the  auditor  as  a  member 
and  secretary  of  the  board  of  review,  he  must  also  discharge 
his  duty  to  the  public  by  keeping  the  office  of  auditor  open 
for  the  transaction  of  the  business  thereof.  It  is  insisted 
that  t^is  latter  duty,  if  performed  during  the  sessions  of 
Toi.  XW— 89 
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the  board,  rouat,  under  the  circumstances,  necessarily  be  dis- 
charged through  the  agency  of  a  deputy,  and  the  latter  must 
be  remunerated  out  of  the  pocket  of  the  auditor,  as  be  is  al- 
lowed nothing  under  the  salary  act  for  deputy  hira  There- 
fore the  argument  is  advanced  in  support  of  the  justice  of 
the  per  diem  allovance  that  it  is  not  unreasonable  to  pre- 
sume that  the  legislature  took  these  matters  into  considera- 
tion, and  awarded  the  same  to  the  auditor,  as  a  member  of 
the  board,  in  view  of  his  being  required  to  employ  a  deputy 
while  attending  the  sessions  of  the  board,  in  order  that  the 
other  and  usual  duties  of  his  office  mi^t  be  discharged. 
As  to  what  prompted  the  legislature  to  award  the  per  diem 
to  the  auditor  for  services  rendered  by  him  as  a  member 
of  the  board  of  review,  we  need  not  atop  to  inquire,  but 
may  content  ourselves  with  the  fact  that  it  Is  expressly  de- 
clared by  the  statute  in  question  that  each  member  of  the 
board  shall  be  paid  out  of  the  county  treasury  the  sum  of 
$3  for  each  and  every  day  while  acting  as  a  member  thereof. 
In  regard  to  this  feature  of  the  case  it  may  be  said  in  the 
language  of  the  maxim,  iio,  lex  scripta  est — the  law  is 
so  written — and  must  be  accepted  and  enforced  accordingly. 
The  contention  that  if  the  fee  and  salary  act  is  so  construed 
as  to  permit  appellant  to  retain  as  his  own  the  per  diem 
compensation  in  question,  then  such  an  interpretation  of  the 
law  will  result  in  doubly  compensating  him ;  that  is  to  say, 
he  will  be  allowed  the  per  diem  compensation  for  acting  as 
a  member  of  the  board  of  review,  in  addition  to  the  annual 
salary  attached  to  the  office  of  auditor.  This  argument  is 
without  force  in  the  solution  of  the  Question  involved,  for, 
had  the  legislature  intended  to  deny  a  county  auditor  the 
right  to  the  former  compensation,  it  could  have  easily,  by 
the  employment  of  but  very  few  words  in  either  statute, 
expressed  its  will  in  this  respect.  The  authorities  assert 
that  where  a  person  who  is  the  incumbent  of  a  public  poei- 
tion  is  required  by  law  to  perform  the  duties  of  another 
position,  not  incompatible  with  the  first,  he,  in  the  ahsencQ 
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of  any  provision  of  the  law  to  the  contrary,  is  entitled  to 
receive  the  coropensatioD  attached  by  law  to  each  of  the 
positions.  State,  ex  rel.,  v,  Harrison,  116  Ind.  300;  In  re 
C&nrad,  15  Fed.  641;  United  States  v.  Saunders,  120  U. 
S.  126,  7  Sup.  Ct.  467,  30  L.  Ed-  594;  Mechem,  Pab. 
Officers,  §§859,  863.  The  first  contention  of  counsel  for 
appellee  contravenes  the  plain  provision  of  §114  of  the  tax 
law  as  amended,  and  ia  without  support 

We  may  next  inquire  if  the  provisions  of  the  fee  and 
salary  law  of  1895  have  ao  changed  or  modified  th^  statute 
awarding  the  per  diem  as  to  require  the  auditor,  after  he 
has  received  the  amount  thereof,  to  report  it  and  turn  the 
money  back  into  the  treasury  as  belonging  to  the  county, 
to  he  credited  to  the  auditor's  cost  or  fund.  A  solution  of 
this  question  depends  upon  an  interpretation  of  the  several 
provisions  of  that  statute,  especially  §116,  which  it  is 
claimed  controls  the  question  in  favor  of  appellee.  The 
act  is  entitled :  "An  act  fixing  the  compensation  and  pre- 
scribing the  duties  of  certain  State  and  county  officers,  fix- 
ing certain  fees  to  be  taxed  in  the  offices  and  the  salaries  of 
officers  therein  named,"  eta  Acts  1895,  p.  319,  §6426  et 
seq.  Bums  1901.  It  will  be  observed  that  this  statute  was 
passed  by  the  same  legislature  about  ten  days  after  that  body 
had  enacted  the  amendment  to  the  tax  statute  by  which  the 
per  diem  compensation  was  awarded  to  the  members  of  the ' 
county  board  of  review.  The  contention,  therefore,  is  that, 
hy  reason  of  the  fact  that  the  fee  and  salary  law  ia  the  later 
in  course  of  time,  the  provisions  thereof  must  be  construed 
and  held  as  having  changed  and  modified  the  provisions  of 
the  amendment  to  the  tax  statute  so  as  to  require  the  auditor 
to  tax  and  charge  the  per  diem  allowance  provided  and 
awarded  him  for  serving  as  a  member  of  the  board  as  a 
fee  in  favor  of  the  county  to  be  credited  to  the  auditor's 
costs  as  provided  by  §115  of  the  salary  act,  and  when  the 
same  is  received  by  him  from  the  count?  treasurer,  he  is, 
under  the  provisions  of  said  statute,  required  to  pay  the 


ei2         StTPREME  COtJET  OF  INDIANA, 

Seller  o.  BtAte,  ex  rd. 

money  into  the  county  treasury  as  the  property  of  the 
county.  The  legislation  in  regard  to  county  officers  is 
introduced  hy  §21  of  the  salary  act  which  in  terms  provides 
that  "The  county  officers  named  herein  shall  be  entitled  to 
receive  for  their  services,  the  compensation  specified  in 
this  act,  which  compensation  is  graded  in  proportion  to  the 
population  and  the  necessary  services  required  in  each  of 
said  several  counties,  subject,  *  *  *  anj  they  shall 
receive  no  other  compensation  whatever." 

Section  115,  supra,  requires  county  auditors  to  tax  and 
charge  upon  proper  hooks  the  fees  and  amounts  provided 
by  law  on  account  of  services  performed  by  said  officers, 
and  "Xhe  fees  and  amounts  so  taxed  shall  be  designated 
'auditor's  costs,'  but  they  shall  in  no  sense  belong  to,  or  be 
the  property  of  the  auditor,  but  shall  belong  to  and  be  the 
property  of  the  county.  They  shall  tax  and  charge :  For 
copies  of  all  records,  for  each  100  words,  ten  cents:  For 
writing  affidavits  and  swearing  affiant  thereto,  twenty-five 
cents."  The  further  enumeration  of  services  to  be  per- 
formed by  the  auditors,  together  with  the  fees  to  be  chaxged 
for  the  same  is  continued  in  this  section. 

Section  116  reads  as  follows:  "Where  the  auditor  is  re- 
quired by  law  to  perform  any  service  not  specially  men- 
tioned in  this  act,  for  which  services  the  auditor  shall  be 
entitled  under  the  law  existing  before  the  taking  effect  of 
this  act,  to  tax,  charge  or  receive  any  fee  or  compensation 
in  his  own  favor  for  such  service,  he  shall  hereafter  tax 
the  amount  on  account  of  such  service  in  favor  of  the 
county,  and  the  same  shall  be  collected  and  paid  into  the 
county  treasury  as  elsewhere  provided  in  this  act." 

Section  124  requires  the  county  auditor,  together  with 
other  officers  therein  mentioned,  to  make  a  quarterly  sworn 
report  on  the  days  therein  designated  specifically  showing 
the  amount  of  fees  collected  during  the  preceding  three 
months,  and  to  pay  the  amount  shown  by  such  report  to 
the  county  treasurer,  and  take  the  latter^s  receipt  for  the 
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amount ;  and  the  auditor  is  required  to  give  to  the  officer 
filing  such  receipt  in  his  office  a  quietus  for  the  amount  so 
paid,  and  the  money  so  turned  over  into  the  county  treasury 
is  to  be  treated  as  distinct  and  separate  funds,  known  as 
auditor's  funds,  eta 

Section  131  makes  it  the  duty  of  the  auditor,  within 
sixty  days  from  the  time  any  costs  are  taxed  or  charged  in 
his  office  for  servicea  performed  by  him  or  by  the  sheriff, 
to  issue  fee  bills  for  the  same  to  the  sheriff  of  the  county 
for  the  collection  thereof. 

Section  136  declares  that  the  act  shall  not  be  so  construed 
as  to  allow  the  officers  therein  named  the  salaries  therein 
provided,  and  also  the  fees  required  to  he  taxed,  "except 
aa  otherwise  specified." 

Section  138  declares  that  all  laws  in  conflict  with  the  act 
are  repealed  to  the  extent  of  such  conflict 

All  of  the  provisions  of  the  act  in  question  must  be 
construed  together,  and  harmonized  with  each  other,  so  far 
ss  possible.  Sections  21  and  136,  when  so  construed,  em- 
l^asize  and  make  clear  the  point  that  the  respective  officers 
named  in  the  act  shall  not,  in  addition  to  their  annual 
salary  as  fixed,  be  allowed  the  fees  which  are  required  to  be 
taxed  by  them  for  official  services  performed,  as  provided 
imder  said  act ;  or,  in  other  words,  the  employment  of  any 
constructive  method  which  will  result  in  awarding  to  the 
officer  Buch  fees  as  his  own,  which  he  is  required  to  tax  and 
charge,  is  expressly  prohibited,  except  as  may  be  otherwise 
specified. 

Section  138  shows  that  it  was  the  purpose  of  the  legisla- 
ture to  repeal  all  other  laws  in  conflict  with  the  provisions 
of  the  act,  only  to  the  extent  of  such  conflict 

It  is  certainly  evident  that  the  provisions  of  the  statute 
which  fix  and  allow  a  per  diem  to  remunerate  the  members 
of  the  board  of  review  for  serving  thereon  authorize  each 
thereof,  when  his  claim  for  such  services  has  been  audited 
by  the  board  of  commissioners,  to  draw  the  money  from  the 
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county  treaaury  for  his  own  individual  use.  Therefore,  if 
the  provisions  of  the  per  diem  law  in  question  have  been  bo 
changed  or  modified  by  some  part  of  the  fee  and  salary  law  as 
to  require  the  auditor,  after  he  has  drawn  the  money  allowed 
him  under  said  act  from  the  treasury  of  the  county,  to  report 
the  amount  as  a  fee  collected  by  him,  and  turn  it  back  into 
the  coun^  treasury,  as  provided  by  §124,  supra,  such 
change  or  modification  in  respect  to  the  disposition  of 
the  money  must  be  implied  by  reason  of  an  irreconcil- 
able conflict  between  the  former  statute  and  some  provi- 
sion or  previsions  of  the  fee  and  salary  act  of  1895- 
Ilepeals  or  modifications  of  statutes  by  implication  are 
not  favorably  recognized  by  the  law.  Therefore,  if 
upon  any  reasonable  ground  the  provisions  of  these  two 
independent  statutes  can  be  reconciled  with  each  other 
80  as  to  allow  both  to  stand  and  operate  aa  enacted, 
it  is  the  duty  of  a  court,  in  obedience  to  the  require- 
ments of  well  settled  rules,  so  to  adjudge  and  hold.  There 
is  no  provision  in  the  salary  law  in  question  which  expressly 
professes  either  to  repeal  or  modify  the  per  diem  provision 
of  the  tax  statute.  Certainly,  then,  we  would  not  be  justi- 
fied in  hastily  concluding  that  the  legislature,  which  at  the 
same  session  enacted  both  of  these  laws,  intended,  under 
some  provision  of  the  salary  act,  to  require  the  eonnty  au- 
ditor to  tax  and  charge  the  amount  which  he  was  allowed 
for  bis  services  as  a  member  of  the  board  of  review  as  a 
fee  in  favor  of  the  county,  and,  .when  the  money  was  re- 
ceived, to  return  it  t»  the  treasurer  as  the  property  of  the 
county.  The  rule  is  well  affirmed  by  the  decisions  of  this 
court  that  where  two  statutes,  as  in  the  case  at  bar,  are 
passed  at  the  same  session  of  the  legislature,  they  should  be 
construed  together,  a^d  if  possible  each  ought  to  be  per- 
mitted to  stand  and  be  enforced  as  enacted ;  and  it  is  only 
where  there  exists  an  irreconcilable  conflict  or  repugnancy 
between  the  two  acts  that  a  court  is  authorized  to  adjudge 
that  the  later  repealed,  changed,  or  modified  the  earlier  by 
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implication.  Shea  v.  City  of  Muncte,  148  Ind.  14,  and 
cases  there  cited. 

It  ia  especially  insisted  that  by  virtue  of  §116,  supra, 
the  law  allowing  the  per  diem  to  appellant  for  his  services 
in  question  is  so  modified  or  changed  as  to  deny  him  the 
right  to  retain  it  as  his  own  after  he  has  legally  received 
it  in  the  first  instance.  This  section,  it  will  be  observed, 
declares  that  where  the  auditor  is  required  by  law  to  per- 
form any  service  not  specially  mentioned  in  the  law  of 
which  it  forms  a  part,  for  which  services  he  "shall  be  en- 
titled under  the  law  existing  before  the  taking  effect  of  this 
act,  to  tax,  charge  or  receive  any  fee  or  compensation  in  his 
own  favor  for  such  service,  he  shall  hereafter  tax  the  amuntnt 
on  account  of  suck  service  in  favor  of  the  county,  and  the 
same  shall  be  collected  and  paid  into  the  county  treasury 
as  elsewhere  provided  in  this  act."     (Our  italics.) 

The  only  provision  of  the  salary  law  in  question  to  which 
the  clause  "as  elsewhere  provided  in  this  act"  can  be  said 
to  refer  is  §124,  supra,  in  which,  as  we  have  seen,  the  audit- 
or is  required  to  make  quarterly  reports  of  the  amount  of 
fees  collected  by  him,  and  pay  the  same  over  to  the  county 
treasurer.  Consequently,  under  the  circumstances,  §116 
may  be  treated  or  construed  in  the  light  of  or  in  connection 
witb  §124.  We  may  note  in  our  efforts  to  discover  the  legis- 
lative intent  or  purpose  in  making  §116  a  part  of  the  act  of 
1895,  the  fact  that  it  is  but  a  reenactment,  letter  for  letter,  of 
§117  of  the  fee  and  salary  law  of  1891  (Acts  1891,  p.  424), 
from  which,  with  some  exceptions,  the  act  of  1895  ie  appar- 
ently framed.  The  section  in  controversy  was  manifestly  in- 
corporated into  the  salary  statute  of  1891  for  the  purpose  of 
exacting  of  auditors  affected  by  that  act  the  duty  of  there- 
after taxing  in  favor  of  the  county  all  compensatory  fees  for 
services  performed  by  them  for  persons  under  laws  existing 
after  the  taking  effect  of  said  salary  act.  Such  fees  no  longer 
were  to  be  taxed  in  favor  of  the  auditors,  but  were  to  be 
taxed  iniavor  of  the  county,  and  when  collected  the  amount 
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thereof  was  to  be  turned  into  the  county  treaaury.  Of 
course  this  provision  of  the  act  of  18dl  had  no  reference  to 
laws  thereafter  enacted  by  the  legislature,  but  was  simply 
intended  to  control  the  dispoBition  of  fees  authorized  to  be 
taxed  and  charged  under  laws  then  existing.  As  previ- 
ously shown,  the  amendatory  act  allowing  a  per  diem  to 
members  of  the  bdard  of  review  was  passed  but  a  few  days 
prior  to  the  enactnftnt  of  the  salary  law  of  1895.  The 
result  of  the  former,  after  it  went  into  force,  which  was 
on  the  day  of  its  passage,  in  no  manner  affected  or  changed 
§117,  then  still  in  force  as  a  part  of  the  salary  law  of  1891. 
That  section  and  the  section  of  the  tax  statute  as  amended 
each  stood  independently  of  the  other.  One  operated  to 
allow  to  each  member  of  the  comity  board  of  review  a  per 
diem  compensation,  to  be  received  by  him  in  his  own  right, 
while  the  other  operated  to  deny  the  right  of  a  county  au- 
ditor to  tax  and  charge  as  his  own  any  fee  prescribed  to 
compensate  him  for  official  services  performed  under  laws 
existing  at  the  time  the  salary  act  of  1891  went  into  effect 
Under  the  circumstances,  then,  in  the  abseiloe  of  any  provi- 
sion in  the  salary  act  of  1895  expressly  showing  that  it  was 
the  purpose  or  intent  of  the  later  law  to  change  or  modify 
in  some  manner  the  provisions  of  the  earlier  statute  allow- 
ing the  per  diem  to  the  auditor  as  one  of  the  members  of 
the  board,  it  would  be  unreasonable  to  suppose  that  the  leg- 
islature incorporated  §117  of  the  act  of  1891  into  that  of 
1895,  with  the  intent  or  for  the  purpose  of  changing  the 
tenor  and  effect  of  the  amendment  of  the  tax  statute  in  so 
far  as  it  provided  a  per  diem  compensation  in  favor  of  the 
auditor  for  serving,  as  required,  as  a  member  of  the  board 
of  review.  The  thing  which  §116  designates  or  declares 
shall  be  paid  into  the  county  treasury  when  collected  by  the 
auditor  is  a  fee  authorized  to  be  charged  and  taxed  under 
existing  laws  by  the  auditor  for  official  services  performed. 
Such  fees  are  to  be  thereafter  taxed  and  charged  as  pre- 
scribed by  §115  of  the  act    To  assert  that  §116,  when  eon- 
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stmed  along  with  §124  of  the  same  act,  shows  that  the  leg- 
islature intended  that  the  per  diem  amount  awarded  by  the 
tax  law  should  he  regarded  as  fees  to  be  taxed  and  charged 
,by  the  auditor  upon  the  proper  books  of  his  office,  and,  when 
the  amount  of  money  accruing  therefrom  is  drawn  by  him 
from  the  county  treasury,  he  must  report  the  same  and 
turn  it  back  to  the  treasury  as  provided  by  §124,  certainly 
would  seem  to  lead  to  an  absurdity  or  impress  the  statute 
with  an  inconsistency.  The  prime  object  in  construing 
statutes  is  to  ascertain  and  carry  out  the  true  intent  of  the 
legislature.  In  construing  an  act  a  court  should  not  adopt 
a  view  which  will  impute  inconsistency  or  absurdity  to  the 
action  of  the  legislative  department.  Words  and  phrases 
employed  in  the  law  must  be  considered  in  their  literal  and 
ordinary  signification,  and  where  technical  words  and 
phrases  are  used  which  have  a  peculiar  and  appropriate 
meaning,  these  must  be  understood  according  to  their  tech- 
nical import,  unless  in  so  doing  the  intent  of  the  legislature 
will  be  defeated.  §240  Bums  1901,  §240  Homer  1901 ; 
Mayor,  etc.,  v.  Weems,  5  Ind.  547;  Storms  v.  Stevens,  104 
Ind.  46 ;  Stout  v.  Board,  etc.,  107  Ind.  343 ;  Massey  v.  Dun- 
lap,  146  Ind.  350 ;  Hockemeyer  v.  Thompson.  150  Ind.  176. 
By  the  plain  and  express  language  of  §124,  which,  as 
previously  said,  is  manifestly  the  provision  referred  to  and 
intended  by  §116  under  the  clause  therein,  "as  elsewhere 
provided  in  this  act,"  it  is  declared  to  be  the  duty  of  the 
auditor  to  report  and  pay  over  to  the  county  treasury,  to 
become  a  part  of  the  "auditor's  fund,  the  amount  of  fees 
collected  during  the  preceding  quarter.'*  We  must  assume 
that  the  legislature  advisedly  and  understand  ingly  em- 
ployed the  words  "tax"  and  "fee"  or  "fees"  in  their  usual 
sense,  or  in  accordance  with  the  appropi-iate  and  legal  mean- 
ing of  these  terms ;  hence,  in  the  interpretation  thereof,  we 
must  be  guided  by  and  observe  the  rule  to  which  we  have 
hereinbefore  referred.  The  word  "tax,"  as  a  verb,  when 
used  in  respect  to  fees  or  costs,  is  defined  to  mean  "To  afi- 
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sees,  Sx,  or  determine  judicially^  the  amount  of ;  as  to  tax 
the  cost  of  an  action  in  court."  Webster's  Int.  Dictionary. 
Anderson's  Law  Dictionary  defines  the  word  to  mean,  "To 
assess,  adjust,  fix,  determine;  as,  to  tax  the  items  and  the 
amount  of  costs  in  a  case.'* 

When  the  auditor  has  taxed  and  charged  the  fees  upon 
the  books  of  his  office  ae  prescribed  by  §115  of  the  salary 
act,  he  may  be  said  to  have  assessed  and  determined  the 
amount  of  the  fees  allowed  by  law  in  the  particular  matter 
in  which  he  has  rendered  official  services.  For  example, 
"For  copies  of  all  records,  for  each  100  wordSjiten  cents," 
"For  transferring  from  land  description  to  lot,  each  lot  five 
cents."  The  amount  of  auch  fees,  among  others  enumerated 
in  that  section,  when  collected  by  fee  bill  or  otherwise,  must 
be  reported  and  paid  over  to  the  county  treasurer  as  exacted 
by  §124.  This  latter  section  does  not  profess  to  require 
him  to  report  and  pay  over  to  the  county  treasurer  money 
accruing  otherwise  than  from  the  fees  of  his  office.  The 
word  "fee,"  as  used  in  the  statute,  had  at  the  time  of  the 
passage  thereof  a  well  defined  meaning  and  import ;  and  to 
this  we  must  adhere,  under  the  rule  previously  asserted, 
unless  by  so  doing  the  intent  of  the  legislature  will  be  de- 
feated. It,  in  reason,  can  not  be  said  tiiat  the  word  "fee" 
or  "fees,"  as  employed  in  the  act  in  controversy,  should  be 
accorded  a  broader  or  different  meaning  than  is  usually 
given  the  term  in  statutes  of  a  similar  character  or  import 
as  the  (Hie  in  question,  so  as  to  require  a  court  to  hold  that 
the  l^slature  intended  the  per  diem  compensation  in  dis- 
pute to  be  regarded  as  a  fee  to  be  taxed  and  charged  as  such 
in  favor  of  the  counfrf,  and  thereafter  the  amount  be  turned 
back  into  the  county  treasury  from  which  it  was  received. 

Xst  us  examine  and  ascertain  from  a  proper  source  what 
the  l^slature  meant  by  the  use  of  the  term  in  question. 
In  Cowdin  v.  Huff,  10  Ind.  83,  the  salary  of  a  judge  of 
the  common  pleas  court  was  involved.  This  court  in  that 
appeal,  in  determining  the  meaning  and  import  of  the  termf 
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"salary,"  "fees,"  "per  diem  allowance,"  "wages,"  etc,  aaid: 
"There  are  now,  and  were,  at  the  adoption  of  our  Consti- 
tution, at  least  three  modes  in  use  of  compensating  persons 
engaged  in  public  service,  viz.,  fees,  salaries,  and  wages. 
These  modes  are  all  different,  each  from  the  other;  and 
the  difference  between  them  has  been  immffinorially  -w^ 
understood.  Fees  are  compensations  for  particular  acts  or 
services ;  as  the  fees  of  clerks,  sheriffs,  lawyers,  physicians, 
etc.  Wages  are  the  compensation  paid,  or  to  be  paid,  for 
services  by  the  day,  week,  etc.,  as  of  laborers,  commission- 
ers, etc.  Salaries  are  the  per  annum  compensation  to  men 
in  official  and  some  other  situations."  In  considering  the 
provisions  of  the  Constitution  in  relation  to  the  methods 
thereunder  of  compensating  public  officers,  the  court  further 
said :  "It  does  provide,  in  effect,  that  judges  of  the  supreme 
and  circuit  courts  shall  be  paid  by  salary.  Art.  7,  §13.  It 
makes  no  provision  as  to  the  compensation  of  judges  of  the 
court  of  common  pleas.  These  judges,  therefore,  mi^t  be 
paid  by  fees,  as  are  justices  of  the  peace;  or  by  per  diem 
allowance,  wages,  as  were  probate  judges  under  the  old  Con- 
stitution ;  or  by  salary,  as  are  the  present  judges  of  the  cir- 
cuit and  supreme  courts,"  See,  also.  Board,  etc.,  v.  Was- 
son,  74  Ind.  133;  Anderson's  Law  Diet.,  under  "fee;" 
Bourvier's  Law  Diet,  under  "fee." 

An  allowance  fixed  by  law  at  a  definite  amount  per  day, 
to  compensate  a  person  for  discharging  public  duties,  cer- 
tainly can  not  be  regarded  as  a  fee,  within  the  accepted 
meaning  of  that  term,  but  falls  more  properly  within  the 
definition  of  the  term  wages.  As  well  might  the  per  diem 
allowance  fixed  by  law  to  remunerate  grand  and  petit  jur- 
ors for  the  services  performed  by  them,  or  the  per  diem 
allowed  to  county  superintendents  of  schools  for  their  serv- 
ices, be  considered  as  fees,  as  to  regard  as  a  fee  the  per  diem 
compensation  allowed  by  the  statute  to  members  of  the 
county  board  of  review.  In  the  cases  of  Board,  etc.,  v. 
Johnson,  64  111.  149,  and  Board,  etc.,  v.  Ckristianer,  68  HI. 
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455,  the  court  held  that  a  per  diem  allowance  by  statute  to 
compenBate  county  Buperintendents  of  schools  could  not  be 
regarded  as  fees,  within  the  meaning  of  that  word  as  used 
in  the  couBtitution  of  that  state  in  respect  to  public  officers. 
See  Board,  etc.,  v.  Beisaner,  58  Ind.  260. 

In  §21,  by  which,  as  previously  stated,  the  legislation  in 
regard  to  the  compensation  of  county  officers  is  introduced, 
it  will  be  observed  that  the  term  "compensation"  is  em- 
ployed tiree  times.  It  is  obvious  that  the  legislature  in  the 
first  two  instances,  in  using  the  expression,  meant  and  in- 
tended to  refer  to  the  annual  salaries  of  the  officers  in  eadi 
of  the  respective  counties  of  the  State,  for  by  the  express 
language  of  the  section  the  compensation  meant  is  disclosed 
to  be  that  which  "is  graded  in  proportion  to  the  population 
and  the  necessary  services  required  in  each  of  said  several 
counties."  No  compensation  under  the  act,  other  than  the 
annual  salary  of  the  officer,  is  attempted  to  be  graded  ac- 
cording to  the  particular  standard  declared  in  the  section. 
That  it  is  the  annual  salary  which  is  intended  by  the  term 
in  question  is  further  manifested  by  the  fact  that  imanedi- 
ately  thereafter  follows  a  list  of  all  of  the  counties  of  the 
State  in  which  the  annual  salary  of  each  respective  officer 
mentioned  is  specified  or  fixed.  Tor  example:  'In  the 
county  of  DeKalb  the  annual  salary  *  *  •  of  the 
auditor  $2,500."  When  the  clause  therein  which  declares 
"and  they  shall  receive  no  other  compensation  whatever" 
is  construed  along  with  other  provisions,  especially  §136, 
it  becomes  evident  that  the  officers  are  to  receive  no  other 
compensation  by  the  way  of  fees  or  salary  in  addition  to 
the  annual  salary  fixed  by  the  act,  "except  as  otherwise  spec- 
ified," as  is  declared  by  §136.  To  accord  to  the  clause  in 
question,  standing  alone,  its  literal  meaning,  and  construe 
it  as  denying,  in  effect,  the  right  of  the  officer,  ontside  of  his 
annual  salary, — to  he  allowed  for  his  own  use  no  other  com- 
pensation upon  any  event  or  under  any  or  all  circumstancee, 
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— would  result  in  rendering  the  proviaion  incompatible  and 
inconsistent  with  other  provisions  of  the  act  To  illuetrate: 
Under  §122  a  8heri£F  is  allowed  to  retain  all  fees  which  he 
collects  for  serving  proceeseB  from  counties  other  than  his 
own,  and  hy  the  same  section  he  is  allowed  for  boarding 
each  person  lawfully  in  his  custody  a  per  diem  oompessa* 
tion  of  for^  cents  for  such  services.  Certainly  §21  conld 
not  be  construed  bo  as  to  deny  the  sheriff  the  right  to  the 
per  diem  allowed  and  received  by  him  for  his  services  in 
boarding  or  furnishing  food  to  persons  lawfully  committed 
to  his  custody  either  npon  criminal  or  civil  process.  This 
compensation  surely  was  intended  to  belong  to  him,  and  he 
could  not  be  required,  under  the  provisions  of  the  salary 
law,  to  pay  it  over  to  the  county  treasurer.  Other  illustra- 
tions, under  the  act  in  question,  might  be  given,  but  the 
above  will  siiffice  to  sustain  what  we  assert. 

We  may  again  repeat  that  it  is  evident  from  an  examina- 
tion of  §136,  and  other  parts  of  the  act,  that  what  the  legis- 
lature  intended  moat  emphatically  to  deny  was  the  right  of 
the  county  officer  to  receive,  in  addition  to  his  salary,  the 
fees  required  under  the  law  to  be  taxed  and  charged  and 
paid  into  the  county  treasury.  The  annual  salary  of  the 
auditor  is  not  made  to  depend  upon  the  amount  of  fees  col* 
lected  and  paid  into  the  treasury  by  that  official,  §6532 
Bums  1901.  Hence,  under  the  circumstances,  there  is  no 
force  in  the  contention  that  the  legislature  intended  that 
the  per  diem  allowance  for  serving  on  the  board  of  review 
should  be  regarded  as  a  fee  to  be  paid  over,  when  received, 
to  the  county,  in  order  to  aid  in  making  up  the  auditor's 
annual  salary,  for  the  latter  is  required  to  bg  paid  in  full 
out  of  any  money  in  the  county  treaauiy  not  otherwise  ap- 
propriated. The  statute,  under  its  terms,  does  not  pretend 
or  profess  to  award  to  the  members  of  the  board  of  review 
the  per  diem  therein  provided  for  any  particular  act  or 
items  of  service  performed,  but  it  is  to  compensate  them 
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for  all  acts  and  duties  performed  or  diecharged  eadi  day 
as  an  entirety,  while  acting  as  a  member  of  aaid  board. 

We  conclude  that  appellant  is  entitled  to  the  money  in- 
volved in  this  action,  and  therefore  the  court  erred  in  over- 
ruling the  demurrer  to  the  first  paragraph  of  the  complaint, 
and  in  finding  in  favor  of  appellee  upon  the  facta. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
lower  court- 
All  concur,  except  Monks  and  Dowling,  JJ.,  who  dissent 


On  Petition  foh  Reheabino. 

Jordan,  J. — Counsel  in  addition  to  those  who  repre- 
sented appellee  at  the  former  hearing  have  intervened,  and, 
in  behalf  of  appellee  petitioned  for  a  rehearing.  They 
contend  that  according  to  the  grammatical  construction  the 
per  diem  awarded  by  the  amendatory  act  of  1895  (Acta 
1895,  p.  Y4)  to  the  members  of  the  county  boardof  review 
must  be  limited  to  the  two  freeholders  appointed  by  the 
judge  of  the  circuit  court.  The  argument  is  advanced  that 
the  relative  clause  "who  shall  eadi  be  paid,"  etc.,  refers 
and  applies  solely  to  the  two  freeholders,  and  consequently 
they  alone,  to  the  exclusion  of  the  other  members  of  the 
board,  are  entitled  to  repeive  for  their  services  the  compen- 
sation prescribed  by  the  statute.  This  contention  can  not 
prevail,  unless  resort  be  had  to  a  strained  construction  of 
the  law.  In  support  of  the  grammatical  inter]n%tation  or 
construction  for  which  counsel  contend  we  are  referred  to 
Fowler's  English  Grammar,  570,  where  the  author  says: 
"Where  there  are  two  words  in  a  clause  each  capable  of 
being  an  antecedent,  the  relative  refers  to  the  latter."  This 
grammatical  rule  as  above  asserted  is  not  an  unvaiying  one 
under  all  circumstances  and  the  application  thereof  is  fre- 
quently controlled  by  punctuation  disclosing  a  different 
intsnt.    In  23  Am.  &  Eng.  Ency.  Law,  369,  it  is  said :    "In 
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accordance  with  strict  grammatical  construction,  qualifying 
mirds  and  phrases  should  he  confined  to  their  next  ante- 
cedent, in  the  absence  of  punctuation  showing  a  different 
intent  This  rule  is  frequently  of  no  effect,  and,  indeed, 
is  so  often  disregarded  that  the  contrary  might  seem  to  be 
established ;  but,  whatever  be  the  rule,  it  is  subservient  to 
the  real  purpose  of  the  statute,  and  qualifying  words  and  , 
phrases  may  be  extended  to  all  parts  of  the  sentence,  and 
even  to  words  in  other  sections,  to  effectuate  the  legislative 
intention,  which  is  the  true  end  of  all  rules  of  construction." 

In  the  appeal  of  Fisher  v.  Connard,  100  Pa.  St.  63,  the 
words  of  the  statute  there  involved  were:  "Taxes,  charges, 
assessments,  and  municipal  qtaima,  whose  lien,"  etc.  The 
relative  was  separated  from  the  series  of  nouns  preceding 
it  by  a  comma.  The  contention  in  that  case  was  that  the 
relative,  "whose  lien,"  applied  and  referred  alone  to  the 
last  antecedent;  "municipal  claims."  This  contention  the 
court  denied,  saying:  "Our  best  Judgment  is  that  Hazes, 
charges,  assessments  and  municipal  claims'  in  the  act  of 
1867,  were  all  intended  as  antecedents  of  the  word  'lien,' 
and  if  this  makes  good  law,  the  grammatical  construction  is 
not  so  important." 

While  it  may  be  said  that  the  grammatical  construction 
of  a  statute  is  one  of  the  methods  of  interpretation,  still  it 
is  not  always  the  true  mode,  and  must  yield  to  the  manifest 
intention  of  the  legislature,  as  the  grammatical  sense  and 
structure  of  the  sentences,  and  propriety  of  language  there- 
in employed,  will  not  he  adhered  to  if  inconsistent  with  the 
declared  purpose,  or  if  to  do  so  would  render  the  law  In- 
consistent or  absurd.  State  v.  Myers,  146  Ind.  36,  23  Am. 
&  Eng.  Ency.  Law,  368. 

It  appears  that  the  statute  in  question  declares  that 
"Such  board  shall  be  composed  of  the  county  assessor,  coun- 
ty auditor  and  county  treasurer,  and  two  freeholders  to  be 
appointed  by  the  judge  of  the  circuit  court,  who  shall  each 
he  paid,"  etc.    It  will  be  observed  that  the  relative  pronoun 
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"who"  is  preceded  by  a  comma.  While,  aa  a  general  rule, 
the  authorities  assert  that  it  may  be  assumed  that  the 
draftsman  or  framer  of  a  bill  for  an  act  of  the  legislature 
was  versed  in  the  rules  of  grammar  and  punctuation,  etill 
Buch  presumption  is  not  always  a  safe  one  for  the  guidance 
of  a  court  in  the  interpretation  of  a  statute.  But  in  the 
solution  of  the  question  in  the  case  at  bar  we  may  apply  this 
rule,  and  assume  that  bad  the  draftsman  or  framer  of  the 
act  herein  inTolved  intended  that  the  relative  pronoun 
"who"  was  to  be  understood  in  the  restrictive  sense  for 
which  counsel  contend,  the  word  would  not  have  been  pre- 
ceded by  a  comma.  An  inspection  of  the  act  aa  it  appears 
on  file  in  the  office  of  the  Secretaiy  of  State,  as  it  came  from 
the  hands  of  the  legislative  and  executive  departments,  dis- 
closes that  the  punctuation  of  the  provisions  thereof  in 
controversy  correspond  with  and  is  identically  the  same  as 
the  punctuation  in  the  statute  as  printed  in  the  official  acts 
of  189fi,  on  page  75. 

The  grammatical  rule  that  when  a  relative  pronoun 
follows  its  antecedent,  and  is  used  in  a  restrictive  sense, 
the  comma  should  not  precede  it,  is  well  settled.'  Vide 
Brown's  Grammar  of  English  Grammars,  229 ;  Complete 
English  Grammar  (Ind.  Series),  194;  Lockwood's  Lessons 
in  English,  225.  In  Hill's  Elements  of  Rhetoric  and  Com- 
position, page  107,  it  is  said:  "A  relative  pronoun  with 
several  antecedents  should  be  preceded  by  a  comma."  In 
Lockwood's  Lessons  in  English,  the  author  says:  "If  the 
relative  pronoun  refers  to  each  of  a  series  of  nouns  it 
should  be  separated  from  the  series  by  a  comma."  Reading 
the  provision  in  controversy  in  the  light  of  these  well  estab- 
lished principles,  and  it  is  manifest  that  the  word  'Svho" 
was  not  intended  by  the  draftsman  of  the  act,  nor  by  the 
legislature  in  the  enactment  thereof,  to  be  limited  or 
restricted  alone  to  the  noun  "freeholders,"  as  its  antecedrait, 
hut  was  intended  to  refer  to  each  of  the  series  of  nouns  pre- 
ceding it,  namely,  county  assessor,  county  auditor,  county 
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treaaurer,  and  two  freeholders.  The  relative  pronoun 
"who,"  as  employed  in  the  act  in  question,  ma;  be  said  to 
perform  dual  functionB,  Berving  as  a  pronoun,  and  also  as 
a  conjunction ;  being  equivalent  to  the  words  "and  they," 
etc  The  language  used  is,  "who  shall  each  be  paid,"  ete, 
thereby  emphasizing  the  fact  that  the  per  diem  prescribed 
was  awarded  to  each  and  every  one  of  the  members  com- 
posing the  board  of  review.  The  word  "each"  as  therein 
used  is  a  distributive  adjective  pronoun,  and  denotes  or 
refers  to  every  one  of  two  or  more  comprising  the  whole 
of  the  series  mentioned.  See  10  Am.  &  Eng.  Eni^,  Law  (2d 
ed.),  392;  Anderson's  Law  Diet;  Adanw  Express  Co.  v. 
CUy  of  Lexington,  83  Ky.  657-660;  Fowler's  English 
Grammar,  298,  543;  Century  Diet 

Had  the  legislature  intended  to  limit  to  the  two  free- 
holders the  compensation  provided,  it  would,  no  doubt,  have 
found  apt  and  appropriate  language  to  disclose  its  intention 
in  that  respect,  as  was  done  in  the  act  of  1881,  wherein  it 
was  declared  that  the  county  board  of  equalization  should  bs 
composed  of  the  board  of  commiseioDers  and  fotir  free- 
holders, to  be  appointed  by  the  judge  of  the  circuit  court. 
The  positive  language  used  in  that  act  to  limit  or  confine 
to  the  freeholders  the  per  diem  prescribed  was :  "And  the 
said  freeholders  shall  receive  as  a  compensation  for  their 
services  the  sum  of  $2.50  eadi  per  day,"  etc.  At  the  time 
of  the  last-mentioned  statute  the  members  of  the  board  of 
commissioners,  under  a  then  existing  law,  were  members 
of  the  county  board  of  equalization,  and  their  compensation 
for  serving  thereon  was  fixed  at  $3.50  per  day.  §5823 
R.  S.  1881.  The  fact  that  the  compensation  of«the  board 
of  commissioners  for  serving  on  the  board  of  equalization 
had  already  been  fixed  and  prescribed  at  $3.50  per  day 
by  the  fee  and  salary  act  then  in  force,  fully  accounts  for 
and  explains  the  reason  of  the  legislature  in  limiting  to  the 
freeholders  the  compensation  of  $2.50  per  day,  as  pre- 
scribed in  the  said  act  of  1881. 
Vol.  160— 40  ■ 
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We  do  not  wish  to  be  understood  as  intimating  that  the 
punctuation  of  the  act  in  question  is  a  controlling  feature  in 
its  interpretation,  or  that  the  question  involved,  as  to 
■whether  appellant  was  entitled  to  the  per  diem,  is  one  which 
may  be  said,  under  the  law,  to  be  evenly  balanced,  for  when 
the  word  "each",  used  in  connection  with  the  relative 
"who",  is  considered,  and  accorded  its  proper  meaning,  it 
becomes  perfectly  plain  that  the  per  diem  in  question  is 
by  the  law  awarded  to  each  and  every  member  of  the  board 
of  review.  In  passing,  we  may  note  that  Mr.  Bishop  in  his 
work  on  Written  Laws,  at  §78,  says  that  punctuation,  in 
the  interpretation  of  statutes,  is  not  of  controlling  effect, 
but  seems,  the  author  says,  "to  have  been  permitted  to  turn 
the  scale  in  an  evenly  balanced  case." 

In  closing  their  argument  upon  the  petition,  counsel 
admit  that  if  the  statute  in  question,  when  properly  con- 
strued, can  not  be  said  to  award  the  per  diem  not  only  to 
the  freeholders,  but  also  to  the  auditor,  treasurer,  and  as- 
sessor, "then  they  are  entitled  to  receive  it;  otherwise  not." 
This  may  be  said  to  be  virtually  a  concession  on  the  part 
of  counsel  and  there  is  no  merit  in  the  proposition  advanced 
and  urged  for  consideration  by  appellee  at  the  previous 
Iiearing,  to  the  effect  that  if  the  provisions  of  §114  of  the 
tax  law  of  1891  (Acta  1891,  p.  199),  as  amended  by  the 
act  of  1895  (Acta  1895,  p.  74),  entitled  appellant  to  re- 
ceive the  per  diem  therein  provided,  then  by  virtue  of  §116 
of  the  salary  act  of  1895,  a  later  statute,  he  was  required 
to  return  it  to  the  county  treasury.  The  insistence  being 
that  §114  was  so  modified  and  changed  by  virtue  of  §116 
of  the  fee  and  salary  law  of  1895  that  appellant  was  not 
entitled  to  receive  and  hold  the  per  diem  as  his  own. 

In  conclusion  we  may  mention  the  fact  that  since  the 
original  opinion  in  this  appeal  was  handed  down  on 
January  9th  of  the  present  year,  plncinp  the  constiiiction 
which  we  did  on  the  proviaions  of  §114  of  the  tax  law  in 
controversy,  the  legislature,  by  an  act  approved  February 


NOVEMBEK  TERM,  1902— Vol.  160.        627 

Seller  v.  State,  ex  ret. 

25,  1003  (Acta  1903,  p.  51),  passed  a  law  whereby  §114 
of  the  tax  statute  of  1891  was  again  amended;  and  tlie 
provisions  of  the  act  as  amended  in  1895  in  regard  to  the 
persons  constitnting  tlie  county  board  of  review,  and  the  per 
diem  of  the  members  thereof,  were  reenaeted  verbatiTn  el 
literatim.  We  therefore  must  regard  this  act  of  the  legis- 
lature, in  the  absence  of  any  showing  therein  to  the  con- 
trary, as  fully  adopting  and  giving  sanction  to  the  con- 
struction or  interpretation  placed  by  the  court  upon  the 
provisions  of  the  act  in  controversy,  Indianapolis,  etc., 
B.  Co.  V.  Guard,  24  Ind.  222,  87  Am.  Doc  327;  Hillikcr 
V.  Citizens  St.  R.  Co.,  153  Ind.  80 ;  Board,  etc,  v.  Conner, 
155  Ind.  484. 

The  construction  of  tlie  statute  having  at  least  impliedly 
received  the  sanction  and  approbation  of  the  legislative 
department,  we,  for  this  reason  in  addition  to  others,  are 
satisfied  with  the  result  reached  at  the  former  hearing. 
The  petition  is  therefore  overruled. 


Dissenting  Opinion. 

DowuNQ,  J. — I  find  myself  unable  to  agree  with  the 
majority  of  the  court  in  this  case,  and,  in  view  of  tlie  im- 
portance of  the  issue  presented,  I  will  briefly  state  the  rea- 
sons for'my  dissent  from  the  prevailing  opinion. 

Two  questions  arise  upon  the  record:  (1)  Did  the  act 
of  Marcli  1,  1895,  (Acts  1805,  p.  74)  entitle  the  county 
auditor  to  special  compensation  for  his  services  as  a  mem- 
ber of  the  board  of  review;  and  (2)  if  so,  did  the  act  of 
March  11,  1895  (Acta  1895,  p.  319)  deprive  him  of  it, 
and  require  him  to  pay  it  into  the  county  treasury  ?  After 
a  careful  examination  of  the  subject,  I  have  reached  the 
conclusion  that  the  auditor  was  not  entitled  to  a  per  diem 
allowance  for  his  services  as  a  member  of  the  board  of  re- 
view, and  that,  even  if  he  had  been,  his  right  to  receive  it 
was  taken  away  by  the  later  statute.    Stated  more  briefly, 
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fttid  in  its  practical  form,  the  question  for  decision  is  this: 
Was  the  auditor  of  DeKalb  county,  in  addition  to  the  salary 
of  $2,500  given  him  by  §38  of  the  act  of  March  11,  1895, 
supra,  entitled  to  an  allowance  of  $3  per  day  for  his  eerviees 
as  a  member  of  the  said  board  !  The  proper  determination 
of  the  cause  calls  for  a  construction  of  §114  of  the  act  of 
March  1,  1895,  and  a  ruling  upon  the  effect  of  the  passage 
by  the  legislature  of  the  act  of  March  11,  1895. 

Whatever  may  be  the  rule  in  other  states,  or  in  other  ju- 
risdictions, this  court  is  committed  to  the  principle  of  the 
strict  construction  of  statutes  regulating  the  fees,  salaries, 
and  compensation  of  public  officers.  To  entitle  the  officer 
to  any  fee,  salary,  or  compensation,  he  must  be  able  to  put 
his  finger  upon  the  statute  allowing  it  to  him.  Doubts  are 
to  be  resolved  in  favor  of  the  public  and  against  the  officer. 
Constructive  services  and  constructive  fees  are  unknown  to 
the  law  of  this  State,  and  double  compensation  for  official 
services  is  not  to  be  tolerated. 

It  was  said  1^  Mitchell,  J.,  in  Board,  etc.,  v.  Oresham, 
101  Ind.  53:  "There  can  be  no  such  thing  in  legal  con< 
temptation  as  an  implied  assumpsit  on  the  part  of  a  coun^ 
with  respect  to  the  sfervices  of  county  officers.  In  perform- 
ing services  for  the  county,  the  officer  and  the  county  stand 
related  to  eadi  other  precisely  as  an  individual  and  the  offi- 
cer, the  statute  regulating  fees  being  the  meaanre  of  com- 
pensation for  the  one,  and  the  extent  of  the  liability  of  the 
other  in  each  case.  For  services  imposed  by  law  upon  the 
officer,  which  are  not  specially  rendered  for  the  municipal- 
,  i^,  as  a  prerequisite  to  the  liability  of  the  county  for  said 
service,  the  officer  must  show:  (1)  A  statute  fixing  the  com- 
pensation for  the  service.  (2)  A  law  authorizing  or  making 
the  county  liable  to  pay  for  such  services  out  of  its  treasury. 
It  is  of  the  highest  concern  to  the  public  that  this  should 
be  so ;  otherwise  it  would  be  within  the  power  of  one  body 
of  county  officials  to  compensate  the  other  county  officers 
out  of  the  public  treasury,  as  a  matter  of  grace  and  favor, 
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without  limit  or  restraintJ  This  principle  has  been  recog- 
nized in  this  State  from  the  beginning,  and  accordingly  it 
has  invariablj  been  held  that  official  duties  imposed  upon 
a  public  officer,  to  which  no  compensation  is  attached,  must 
be  performed,  aa  all  official  duties  anciently  were,  gratui- 
tously." 

In  Noble  v.  Board,  etc.,  101  Ind.  127,  this  court  again  de- " 
clared  that  "It  was  decided  as  early  as  Eawley  v.  Board, 
etc,  2  Blackf.  355,  and  it  has  been  the  law  ever  since,  that 
a  county  can  not  be  liable  for  the  fees  and  charges  of  offi- 
cers without  an  express  statute  on  the  subject" 

Again,  in  Board,  etc.,  v.  Johnson,  127  Ind.  238,  this 
court  said :  "It  is  well  settled  that  a  eoonty  auditor  can 
recover  only  such  compensation  as  the  statute  allows  him, 
and  that  he  is  not  entitled  to  recover  compensation  for  du- 
ties performed  by  him,  except  where  the  statute  so  provides, 
although  the  services  may  be  regarded  by  him  and  by  the 
board  of  commissioners  as  'extra  services'  entitling  him  to 
'extra'  compensation.  We  have  so  often  discussed  this 
general  question  that  we  decline  to  again  discuss  it  *  *  * 
For  many  years  the  Gleneral  Assembly  has  clearly  and  une- 
quivocally declared  its  policy  to  be  that  no  constructive 
fees  shall  be  allowed  \ipon  any  pretext  to  county  (^cers, 
and  this  court  has  uniformly  given  full  effect  to  that  policy." 

In  determining  the  question  presented  by  the  record  in 
this  case,  the  decisions  of  the  courts  of  other  states  are  en- 
titled to  no  weight,  unless  made  under  statutes  similar  to 
our  own-    McFarlan  v.  State,  149  Ind.  149. 

In  this  State,  no  person  can  hold  more  than  on©  lucrative 
office  at  the  same  time,  except  as  the  Constitution  ex- 
pressly permits.    Const,  Art  2,  §9. 

Guided  by  these  rules,  it  would  not  seem  to  be  a  difficult 
task  to  decide  the  question  whether  the  appellant,  as  auditor 
of  DeKalb  county,  was  entitled  to  $3  per  day  while  acting 
as  a  member  of  the  board  of  review,  in  addition  to  the  salary 
of  $2,500  per  year  allowed  him  as  such  auditor. 
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1.  Such  extra  allowance  is  not  given  to  him  ty  the 
words  of  the  statute.  Section  Hi  of  the  act  of  March  1, 
1895,  on  which  appellant's  claim  to  the  extra  compensation 
is  based,  reads  as  follows:  "There  shall  be  an  annual 
board  for  the  review  of  all  assessments  and  the  equalization 
of  the  valuation  of  real  and  personal  property  in  each 
county.  Such  board  shall  be  composed  of  the  copnty  as- 
sessor>  county  auditor  and  county  treasurer,  and  two  free- 
holders to  be  appointed  by  the  judge  of  the  circuit  court,  who 
shall  each  be  paid  out  of  the  county  treasury,  the  sum  of 
^3  for  each  and  every  day  while  they  are  acting  as  mem- 
bers of  said  board."  The  assessor,  auditor,  and  treasurer 
were  already  salaried  officers  of  the  county,  whose  duties, 
within  proper  constitutional  limits,  the  legislature  at  all 
times  had  the  power  tc  prescribe,  increase,  or  diminish  in 
its  discretion.  There  was  no  occasion  to  provide  further 
compensation  for  them.  But  the  two  freeholders  who  were 
to  be  appointed  members  of  the  board  could  receive  nothing 
for  their  services  unless  compensation  was  given  to  them  by 
statute,  and  they  were  evidently  the  members  of  the  board 
who  were  "each  to  be.paid  the  sum  of  $3  for  each  and  every 
day  while  they  are  acting  as  members  of  said  board."  Not 
only  is  this  the  reasonable  and  natural  construction  of  the 
language  of  the  statute,  but  it  is  in  harmony  with  the  gram- 
matical arrangement  of  its  words.  It  will  be  observed  that 
the  section  reads:  "Such  board  shall  be  composed  of  the 
county  assessor,  county  auditor  and  coimty  treasurer,  and 
two  freeholders  to  be  appointed  by  the  judge  of  the  circuit 
court,  who  shall  each  be  paid  out  of  the  county  treasury,  the 
sum  of  $3  for  each  and  every  day,"  etc  The  interposition 
of  the  conjunction  "and"  between  the  words  "county  au- 
ditor" and  "county  treasurer"  indicated  that  as  to  those 
officers  the  sentence  was  complete.  The  statute  designated 
them  as  members  of  the  board  and  nothing  more.  The  sub- 
ject of  the  succeeding  clause,  introduced  by  a  second  con- 
junction "and",  is  two  freeholders  to  be  appointed  by  the 
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judge  of  the  circuit  court,  and  in  the  concluding  part  of 
the  sentence,  "who  shall  each  be  paid  out  of  the  county 
treasury,  the  sum  of  $3  for  each  and  every  day  while  they 
are  acting  as  members  of  said  board,"  the  relative  pronoun 
"who"  refers  exclusively  to  the  two  freeholders,  and  not 
to  the  three  salaried  county  officers  named  in  the  first  clausa 
If  the  legislature  had  intended  that  the  special  compensa- 
tion of  $3  per  day  should  be  paid  to  the  liree  county  offi- 
cers, it  would  have  said:  Such  board  shall  be  composed  of 
the  county  assessor,  county  auditor,  county  treasurer,  and 
two  freeholders,  to  be  appointed  by  the  judge  of  the  circuit 
court,  who  shall  each  be  paid  out  of  the  county  treasury  the 
sum  of  $3  for  each  and  every  day  while  they  are  acting  as 
members  of  said  board. 

Resorting  to  previous  acta  of  the  legislature,  as  we  have 
the  right  to  do  for  the  purpose  of  ascertaining  the  meaning 
of  the  present  statute,  we  find  that  the  revised  statutes  of 
1881  made  the  board  of  commissioners  of  each  county  and 
four  freeholders  the  coimty  board  of  equalization.  Tlie  du- 
ties of  this  board  were  similar  to  those  now  perfonned  by 
the  board  of  review.  The  law  provided  that  the  freeholders 
on  the  board  should  receive  the  sum  of  $2 .  50  per  day  for 
their  services  while  actually  employed;  but  no  compensa- 
tion was  given  to  the  members  of  the  board  of  co^mmission- 
ers  beyond  the  allowance  made  to  them  by  law  as  such  com- 
missioners.   §6307  R.  S.  1881. 

Again,  while  the  board  of  review,  as  created  by  the  act 
of  March  6,  1891,  was  composed  of  the  county  assessor, 
county  auditor,  and  counly  treasurer,  alone,  and  its  duties 
were  precisely  those  prescribed  for  the  board  of  review  by 
the  act  of  March  1,  1895,  no  compensation  whatever  beyond 
their  salaries  was  given  to  the  three  officers  constituting  the 
hoard.  Kot  nntil  "two  freeholders"  were  added  to  the 
board  by  the  act  of  March  1, 1895,  was  any  special- compen- 
sation for  any  of  the  members  of  the  board  mentioned.  As 
these  freeholders  were  not  public  offers  under  salary,  they 
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could  not  be  expected  to  serve  without  compensatioiL,  The 
assessor,  auditor,  and  treasurer,  each  received  a  salary. 
Therefore  no  neceseit;  existed  for  making  to  them  a  further 
allowance.  When  the  act  of  March  1,  1895,  was  passed, 
they  were  performing  all  the  duties  of  members  of  the  board 
of  review,  under  the  act  of  1891,  without  extra  pay.  Why 
should  an  addition  to  their  compensation  be  made  wh^i 
their  labors  were  divided  and  lightened  by  two  freeholders 
who  were  placed  on  the  board  to  assist  them  ( 

The  legislature  bad  the  ri^t  to  impose  upon  the  assessor, 
auditor,  and  treasurer  new  and  additional  duties,  and  to 
require  these  officers  to  perform  them  without  compensa- 
tion other  than  the  salaries  already  allowed.  Gilbert  T. 
Board,  etc.,  8  Blackf.  81;  Board,  etc..  v.  Blake,  21  Ind. 
32 ;  Board,  etc.,  v.  Johnson,  31  Ind.  463 ;  Turipen  v.  Board, 
etc.,  7  Ind.  172;  2iohU  v.  Board,  etc.,  101  Ind.  127;  iSud!- 
hury  v.  Board,  etc.,  157  Ind,  446. 

County  officers  are  in  many  cases  required  by  statute  to 
perform  services  tinconnected  with  their  usual  official  du- 
ties. The  technical  designation  of  the  county  clerk  is  "the 
clerk  of  the  circuit  court."  Const,  Art  6,  §2.  But  in  cer- 
tain contingencies  he  must  call  special  sessions  of  the  board 
of  commissioners.  §7822  Bums  1901.  He  acts  as  clerk 
of  the  board  of  canvassers  of  elections.  §6271,  supra.  The 
clerk,  auditor,  and  recorder  are  made  the  trustees  for  the 
county  library.  §4965,  supra.  The  clerk,  sheriff,  and  au- 
ditor may,  under  some  circumstances,  appoint  a  special 
judge  of  the  circuit  court.  §§1444,  1447,  supra.  The 
county  auditor  may  participate  in  the  election  by  the  town- 
ship trustees  of  the  county  superintendent,  and  give  the 
casting  vote  in  case  of  a  tie.  §5900,  supra.  The  auditor 
must  act  as  the  clerk  of  the  board  of  commissioners.  §7825, 
supra.  Yet  in  none  of  these  cases  is  special  compensation 
made  to  any  of  these  officers,  and  in  all  of  them  the  officer 
acts  in  his  official  character  as  clerk-of  the  circuit  court,  sher- 
iff, recorder,  or  as  county  auditor.    The  duty  is  made  an  in- 


NOVEMBER  TERM,  1902— Vol.  160,        633 

Seller  v.  State,  ex  rel. 

cident  of  the  offica  The  assessor,  auditor,  and  treasurer 
were  bj  the  act  of  March  1, 1895,  made  members  of  the  board 
of  review  ex  officio,  and  the  services  to  be  performed  by  them 
were  properly  added  to  their  existing  official  duties. 

Referring  once  more  to  the  words  of  the  act  of  March  1, 
1895,  creating  the  board  of  review,  it  will  be  observed  that 
tiie  assessor,  auditor,  and  treasurer  are  not  appointed  or 
elected  members  of  that  body  by  the  executive,  by  the  legis- 
lature by  the  judge  of  the  circuit  court,  or  other  public  offi- 
cer, or  by  the  electors  of  the  county.  Section  114  provides 
&at  the  two  freeholders  shall  be  appointed  by  the  judge  of 
the  circuit  court  The  three  county  officers  are  brought  into 
the  board  and  subjected  to  the  provisions  of  the  act  by  the 
words:  "Such  board  shall  be  composed  of  the  county  as- 
sessor, county  auditor  and  county  treasurer,  and  two  free- 
holders to  be  appointed  by  the  judge  of  the  circuit  court," 
etc  None  of  the  duties  prescribed  by  §114  of  the  act  of 
1895  was  inconsistent  with,  or  essentially  different  from, 
the  duties  required  by  existing  statutes  to  be  performed  by 
the  three  county  officers  who  were  made  ex  officio  members 
of  the  board  of  review.  Each  of  them  was  directly  con- 
nected with  the  general  revenue  system  of  the  county  and 
State.  By  virtue  of  his  office,  each  possessed  special  facili- 
ties for  the  discharge  of  those  public  duties  which  were  com- 
mitted to  the  board  of  review.  They  were  the  only  persons 
having  official  knowledge  of  the  subjects  to  be  considered 
by  such  board.  Had  that  board  been  composed  of  persons 
other  than  the  assessor,  auditor,  and  treasurer,  it  could  have 
done  nothing  without  the  attendance  of  these  public  officers, 
and  the  exhibition  and  explanation  l^  them  of  the  books, 
papers,  and  records  of  their  offices.  Such  attendance  could 
certainly  have  been  exacted  as  a  part  of  the  du^  of  these 
officers  under  the  acts  in  force  in  1891  and  1895. 

2.  If  the  act  of  March  1,  1895,  gave  to  the  auditor  the 
special  compensation  of  $3  per  day  while  acting  as  a  mem- 
ber of  the  board  of  review,  that  compensation  was  taken 
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awaj  bj  the  act  of  March  11,  1895.  At  the  same  session 
of  the  General  Aesembly  which  passed  the  act  of  March  1, 
1895,  creating  the  board  of  review,  and  ten  days  later,  an- 
other act  was  passed  entitled,  "An  act  fixing  the  compeosa- 
tion,  and  prescribing  the  duties  of  certain  state  and  county 
officers,  fixing  certain  fees  to  be  taxed  in  the  offices  and  the 
salaries  of  officers  therein  named,"  etc  Acta  1895,  p.  319. 
Section  116  of  this  act  was  in  these  words:  **Where  the 
auditor  is  required  by  law  to  perform  any  service  not  spe- 
cially mentioned  in  this  act,  for  which  services  the  auditor 
shall  be  entitled  under  the  law  existing  before  the  taking 
effect  of  this  act,  to  tax,  chai^  or  receive  any  fee  or  com- 
pensation in  his  own  favor  for  such  service,  he  shall  here- 
after tax  the  amount  on  account  of  such  service  in  favor 
of  the  county,  and  the  same  shall  be  collected  and  paid  into 
the  county  treasury,  as  elsewhere  provided  in  this  act." 
The  terms  of  this  section  are  sweeping  and  admit  of  no 
exception.  Not  only  does  it  require  all  "fees"  for  services 
performed  by  the  auditor  to  be  taxed  in  favor  of  the  county 
and  paid  into  its  treasury,  but  it  emj^atically  declares  that 
any  compensation  for  "any  service  not  specially  mentioned 
in  l^is  act"  which  "the  auditor  shall  be  entitled  under  the 
law  existing  before  the  taking  effect  of  this  act,  to 
*  *  *  receive  *  *  *  in  his  own  favor  for  such 
service,  he  shall  hereafter  tax  the  amount  on  account  of 
such  service  in  favor  of  the  county,"  etc. 

Even  if  the  construction  I  have  placed  upon  §114  of  the 
act  of  March  1,  1895,  is  erroneous,  and  if  the  auditor,  un- 
der the  act  of  Mardi  1,  1895,  was  entitled  to  receive 
as  compensation  for  serviees  as  a  member  of  the  board 
of  review  the  sum  of  $3  per  day  while  acting  as  such  mem- 
ber, then  the  case  falls  precisely  within  the  terras  of  §116 
of  the  fee  and  salary  law  of  March  11,  1895.  By  the  act 
of  March  1,  1895,  amending  the  act  creating  the  board  of 
review,  the  county  auditor  was  required  to  perform  services 
not  specially  mentioned  in  the  fee  and  salary  act  of  March 
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II,  1895.  That  Bpecial  service  was  to  act  aa  a  member  of 
■  the  board  of  review  not  more  than  thirty  days  in  any  year. 
If  it  be  true  that  as  such  member  the  auditor  was  entitled, 
under  the  existing  law  of  March  1,  1895,  to  the  compensa- 
tion of  $3  per  day  for  that  aervice,  then  by  the  express  terms 
of  the  act  of  March  11,  1895,  that  compensation  belonged 
not  to  him,  but  to  the  county.  The  two  acta  were  passed 
at  the  same  session  of  the  Gleneral  Assembly.  If  the  first 
gives  special  compenaation  to  the  auditor,  the  second  denies 
it.  There  is,  then,  an  irreconcilable  conflict  between  them, 
and  the  later  act  must  prevail.  Shea  v.  CUy  of  Muticie, 
148  Ind.  14. 

Section  21  of  the  act  of  March  11,  1895,  declares  that 
the  county  officers  named  therein, — and  the  county  auditor 
is  one  of  them, — "shall  be  entitled  to  receive  for  their  serv- 
ices the  compensation  specified  in  this  act  *  *  *  and 
they  shall  receive  no  other  compensation  whatever.  Section 
38  of  the  act  provides  that  the  auditor  of  DeKalb  county 
shall  have  an  annual  salary  of  $2,500.  Section  138  repeals 
all  laws  and  parts  of  laws  in  conflict  with  the  act  of  March 
11,  1895,  to  the  extent  of  such  conflict.  The  act  of  March 
1,  1895,  if  it  gave  to  the  auditor  any  compensation  for  spe- 
cial services  not  mentioned  in  the  fee  and  salary  act,  and 
thereby  conflicted  with  the  later  act,  was,  to  that  extent, 
repealed. 

The  act  of  March  11,  1895,  applies  not  only  to  the  serv- 
ices, fees,  salary,  and  compenaation  mentioned  in  it,  but  it 
is  expressly  extended  to  "any  services  not  specially  men- 
tioned in  this  act;  for  which  servicea  the  auditor  shall  be 
entitled  under  the  law  existing  before  the  taking  effect  of 
this  act,  to  tax,  charge  or  receive  any  fee  or  compenaation.'* 
Language  could  not  be  plainer.  The  evident  intention  of 
the  legislature  was  to  make  the  salary  of  $2,500,  allowed 
the  auditor  of  DeKalb  county,  the  only  compensation  to 
which  he  should  be  entitled  for  any  and  every  kind  of  offi- 
cial service  performed  by  him.    This  interpretation  of  these 
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statutes  is  in  harmony  with  the  established  policy  of  the 
State,  which  seeks  to  keep  enactions  for  official  aenrices 
within  reasonable  bounds,  by  cutting  off  extra  and  ppecifie 
allowances,  and  granting  to  the  auditor  and  other  officers 
salaries  carefully  adjusted  according  to  the  oonstitutioiial 
requirement. 

No  detriment  to  the  public  interests  could  result  from 
the  performance  of  the  additional  duties  imposed  upon  the 
county  auditor  as  a  member  of  the  board  of  review,  for  the 
reason  that,  if  that  service  required  his  absence  from  his 
office,  all  his  other  duties  as  auditor  could  be  dlsdiarged 
by  a  deputy. 

If  an  attempt  is  made  to  justify  the  allowance  of  the  per 
diem  to  the  auditor  on  the  ground  that  membership  of  the 
board  of  review  constitutes  a  separate  office,  then  it  may  be 
suggested  that  the  provisions  of  the  Constitution  forbid  the 
auditor  from  holding  two  lucrative  offices  at  ibe  same  tim& 
Const,  Art  2,  §9 ;  State,  ex  re?.,  v.  Kirk.  44  Ind,  401,  15 
Am.  Rep.  239 ;  Chanibera  v.  State,  ex  rel,  127  Ind.  365, 
11  L  E.  A.  613. 

Without  pursuing  this  subject  further,  I  think  it  clearly 
appears  that  the  appellant  was  not  entitled  to  the  $3  per 
diem  claimed  by  him,  and  that  the  judgment  of  the  DeKalb 
circuit  court  should  be  afBrmed. 

Monks,  J.,  concurs  in  dissenting  opinion. 


UM    «8B| 

iju_zal 

IN   tM 
1<B     M 

iM~"s3a| 

dl«lMO| 


Estate  op  Stanley  v.  Pence. 

[No.  19,84&,  Filed  JaunaiT  27,  190S.  Beheaiing  denied  Hay  29, 
190S.] 

PLEi.DiNa. — Complaint. — Proof. —  Variance. —  Claim  Agaitut  Daxilmt'i 
EiUUe.~Th«  rule  th&t  a  plaintitF  mast  recover  upon  the  theory 
outlined  by  the  facta  alleged  in  hia  complaint  does  not  apply  to 
nor  control  in  the  proaeoution  of  a  claim  against  a  decedent's  es- 
tate; since  the  etatate  does  not  require  a  formal  oomplaint,  bnt  a 
mere  statement  of  the  claim,    p.  4B1. 

BlHB.— Cbmploint  —Proo/.—Varianee.—A  recovery  may  be  had,  where 
there  is  evidence  satBoient  to  eetabliah  sabatantially  the  iamable 
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taota  oonstitiitiiig  the  oanse  of  aotion  set  oat  in  the  complaint, 
althoBgh  all  allegations  of  tite  oomplaint  may  not  be  pmved.  p. 
641. 

TKU8TS.— J*aro!,— A  trnst  in  personal  property  or  money  may  be 
cieated  by  parol,   p.  641. 

Sua. — Cbntinuin^  TrvU. — LamtaHon  of  j4ett(m.^Where  a  hnaband  re- 
oeives  mtmey  from  hie  wife  \riQi  the  understanding  that  the 
same  is  to  be  paid  to  the  cbildien  at  the  time  of  bis  death,  or 
sooner  if  be  ohooaee  to  do  so,  a  oontinning  trust  is  created, 
against  whiohtheBtatnteoflimitationsdoesnotmn.    pp.  efM-Sff. 

Sua.—LuJraity  of  Tnatufor  Interat  on  Truri  Funda.— Where  a  hna- 
band reoeived  money  from  his  wife  with  the  nndentandlng  that 
the  same  was  to  be  held  in  trost  for  her  Children,  and  the  hiis- 
band  nsed  the  money  as  his  own,  the  children  eonld,  at  bis  death, 
recorer  from  hie  estate  the  money  with  interest  at  the  rate  of  six 
par  cent,  per  annum,    p.  644. 

Tbial. — iTittnetunu. — Burden  of  Proof. — In  an  action  to  enforce  a 
claim,  against  a  decedent's  estate,  it  is  not  reveraible  error  to  in- 
stmct  the  Jory  that  the  plaintiff  is  entitled  to  reoorer  If  the  ma- 
terial allegations  of  the  complaint  are  proved  by  a  fair  pre- 
ponderance of  the  evidence  unless  the  Jury  were  satisfied  from 
the  evidence  that  the  defendant  bad  established  one  or  the  other 
of  the  special  answers  pleaded,  where,  by  other  instmctions,  the 
court  informed  the  jury  that  the  burden  was  npon  the  plaintiff 
to  prove  all  material  allegations  of  the  complaint,    pp.  64s,  648. 

From  Madison  Circuit  Court;  J.  F.  McClure,  Judge. 

Claim  by  Luleeia  Pence  against  the  estate  of  John  H. 
Stanley,  deceased.  From  a  judgment  for  claimant,  estate 
appeals.  Transferred  from  Appellate  Court,  under 
§1337u  Burns  1901.    Affirmed. 

J.  W.  Lovett,  a  G.  Browne,  D.  W.  Wood,  W.  8.  Mis 
and  Alfred  Ellison,  for  appellant, 

E.  S.  Goodykoonis,  G.  M.  Ballard,  £.  H.  CampbeU,  W. 
A.  KiUinger  and  W.  S.  Diotn,  for  appellee. 

Jordan,  J. — On  March  14,  1900,  appellee  filed  in  the 
lower  court  her  formal  complaint  setting  up  a  claim 
against  the  estate  of  John  H.  Stanley,  deceased.  On  the 
iasuea  joined  a  trial  was  had  hy  jury,  and  a  verdict  was 
returned  in  favor  of  appellee  for  $841.93,  and  over  appel- 
lant's motion  for  a  new  trial  judgment  was  rendered  for 
that  amount. 
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The  errors  assigned  are:  (1)  Overruling  the  demurrer 
to  the  complaint ;  (2)  denying  the  motion  for  a  new  trial 

The  first  contention  of  appellee  is  that  the  complaint 
upon  its  face  discloses  that  the  claim  or  demand  therein 
sought  to  be  enforced  is  barred  by  the  limitation  statute  of 
six  years.  The  complaint  charges  that  the  estate  of  John 
H.  Stanley  is  indebted  to  the  plaintiff  in  the  sum  of  $1,532 
for  money  received  by  him  from  the  mother  of  plaintiff 
at  the  times  as  therein  stated.  When  the  money  in  question 
was  received  or  obtained  hy  said  Stanley  from  the  plain- 
tiff's mother,  the  latter  and  he  were  husband  and  wife,  and 
the  money  eo  received  was  the  wife's  own  separate  property, 
which  she  had  received  from  the  estate  of  her  father  and 
mother.  It  appears  that  $600  thereof  was  received  by  said 
Stanley  from  liis  said  wife  in  the  year  1863,  and  $300  in 
the  year  1882.  It  is  disclosed  that  at  the  time  or  timee 
Stanley  received  the  money  from  his  wife,  he,  in  order  to 
obtain  it  from  her,  agreed  with  and  promised  her  that  if 
she  would  let  him  have  the  money,  the  amount  so  received 
by  him,  with  interest  thereon,  should  be  paid  to  Uie  plain- 
tiff at  the  death  of-said  Stanley,  and  that  it  should  stand 
and  be  a  claim  against  his  estate,  but  that  he  should  have 
tlie  privilege  at  his  option  of  paying  the  amount  to  the 
plaintiff — appellee  herein — in  his  lifetime.  It  appears 
that  Stanley  received  the  $900  in  question  from  the  plain- 
tiff's mother  upon  these  conditions,  and  that  he  kept  and 
obtained  the  same  and  appropriated  it  to  his  own  use,  and 
at  no  time  during  his  life  did  he  account  for  or  pay  any  part 
thereof  to  the  plaintiff.  It  is  further  shown  that  Stanley 
died  on  January  29,  1899,  in  Madison  county,  Indiana, 
leaving  said  money  so  received  by  him  due  and  unpaid  to 
plaintiff. 

By  the  facts  as  alleged  in  the  complaint  it  appears  tliat 
the  money  in  question  was  not  to  be  absolutely  due  and  pay- 
able to  the  plaintiff  until  the  death  of  said  John  H.  Stanley. 
The  mere  fact,  then,  that  he  is  shown  to  have  had  the  privi- 
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lege,  at  hia  option,  of  paying  the  money  at  any  time  during 
life,  wonld  not,  as  insisted  by  appellant,  operate  to  aubject 
the  claim  to  the  six  years'  statute  of  limitation. 

The  following  facts  appear  to  be  established  by  the  evi- 
dence: John  H.  Stanley  died  testate  on  January  29, 1899, 
at  Madison  county,  Indiana,  leaving  surviving  him,  his 
widow,  Mary  A.  Stanley,  who  was  appointed  administra- 
trix of  his  estate  with  the  will  annexed.  He  was  married 
four  times,  and  left  surviving  him  the  following  children 
as  the  fruits  of  his  first  marriage :  William  and  Meredith 
Stanley  and  Sallie  Clevenger.  Mrs.  William  Childers  is 
the  only  surviving  child  of  the  second  marriage.  Homer 
Stanley,  Lutesia  Pence — appellee  herein — and  deoria 
Stanley  are  the  three  surviving  children  of  his  third  mar- 
riage. The  mother  of  these  three  latter  children  was  Dona 
Stanley,  formerly  Dona  Pittsford.  Eleven  children  were 
bom  unto  her  and  her  said  husband,  John  H.  Stanley,  but 
all  except  four  died  prior  to  her  death,  which  occurred  some- 
time during  the  year  1882.  Nancy  Stanley,  one  of  the  four 
children  who  survived  her  mother,  Dona,  died  in  the  year 
1884,  leaving  but  three  of  the  four  surviving,  viz. :  Homer 
Stanley,  Cleoria  Stanley,  and  Lutesia  Pence — the  appellee 
herein.  Sometime  in  1863  Dona  Stanley,  the  mother  of 
these  latter  children,  received  from  the  estate  of  her  de- 
ceased father,  William  Pittsford,  the  sura  of  $630.  During 
the  same  year  her  husband,  John  II.  Stanley,  obtained  or 
received  this  sum  of  money  from  his  said  wife  under  the 
promise  by  him  that  he  would  hold  it  for  her  children,  and 
would  account  to  and  pay  the  money  oveir  to  them  when  they 
were  old  enough  to  take  care  of  it ;  or,  according  to  his  own 
admissions  and  declarations,  he  was  to  account  for  the  same 
to  these  children,  and  they  were  to  receive  it  at  least  at  his 
death.  In  1881  appellee's  mother.  Dona  Stanley,  received 
from  the  estate  of  her  mother  the  further  sum  of  $250,  and 
when  the  administrator  of  the  estate  came  to  pay  the  mon^ 
to  her,  her  husband  John  H.  Stanley,  requested  that  the 
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money  b©  turned  over  to  him,  asserting  or  stating  to 
his  vife  that  she  did  not  need  it  Krs.  Stanley,  it  appear^ 
stated  to  him  that  she  did  not  want  him  to  have  the  money; 
that  she  intended  that  her  own  children  should  have  the 
mon^.  Thereupon  it  appears  the  husband  stated  or  pnmi- 
ised  her  that  every  cent  of  money  received  hy  him  from 
her  should  go  t«  her  children.  Under  this  promise^  and 
upon  this  condition,  it  appears  that  she  permitted  the  ad- 
ministrator of  her  mother's  estate  to  turn  over  to  the  hus- 
band her  said  distributive ^hare  of  $250.  After  the  husband 
had  received  these  respective  sums  of  money,  as  heretofore 
mentioned,  he  repeatedly  acknowledged  to  persons,  in  effect^ 
that  he  had  received  the  money  from  his  wife  for  her  chil- 
dren, and  that  he  was  holding  it  for  them,  and  intended  to 
pay  it  over  to  them  as  soon  as  he  thought  "they  needed  it," 
or  when  "he  got  ready."  Sometimes  he  would  declare  or 
state  in  the  presence  of  persons  that  his  wife's  children 
would  have  to  wait  until  hts  death,  and  then  the  mon^ 
which  ho  had  received  from  their  mother  for  them  would  be 
a  claim  againpt  his  estata  It  is  disclosed  that  after  he  re- 
ceived the  aforesaid  sums  of  money  he  actually  used  the 
money  by  investing  it  in  real  estate  for  his  own  benefit  At 
the  time  he  obtained  the  first  money,  in  1863,  appellee  was 
a  small  girl,  about  six  or  seven  years  old.  There  is  no 
evidence  to  show  that  her  father,  at  any  time  after  he  had 
received  the  money  in  question,  denied  or  repudiated  the 
trust  imposed  upon  him  by  his  wife,  but  at  all  times  ex- 
pressly admitted  or  acknowledged  that  he  had  received  the 
money  for  her  children,  and  was  holding  it  for  them.  There 
is  no  evidence  to  show  that  Stanley  at  any  time  prior  to 
his  death  apprised  or  informed  appellee  that  he  had  received 
this  money  for  her,  and  there  is  nothing  to  show  that  prior 
to  his  death  she  had  any  knowledge  that  her  said  father  haci 
received  any  money  from  her  mother  whidi  he  was  holding 
for  her  use  and  benefit  It  is  not  disclosed  that  any 
guardian  was  appointed  for  appellee  during  her  minority. 
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There  is  no  evidence  to  prove  any  express  promise  on  the 
part  of  Stanley  to  pay  interest  on  the  money  which  ho  re- 
ceived, and  the  jury  in  an  answer  to  an  interrogatory  so  find. 
Therefore  counsel  for  appellant  contend  that  by  reason  of 
the  fact  that  appellee  failed  to  prove  the  promise  to  pay 
interest  as  alleged  in  the  complaint,  and  also,  as  they  insist, 
failed  to  establish  that  there  was  an  express  agreement  by 
John  H.  Stanley  that  the  money  should  be  due  and  payable 
at  his  death,  she  has  failed  to  establish  the  theory  upon 
which  her  complaint  proceeds,  and  is  not  entitled  to  recover 
in  this  action ;  or,  in  other  words,  it  is  alleged  that  the  re- 
covery must-  be  secundum  allegata  ei  probata.  It  mnst  be 
remembered,  however,  that  the  money  sought  to  be  re- 
covered in  this  proceeding  is  presented  under  the  complaint 
as  a  claim  against  the  estate  of  the  decedent,  John  H. 
Stanley- 
Appellee,  the  claimant,  was  not  required,  under  the  pro- 
visions of  the  statute  governing  or  controlling  the  settlement 
of  the  estate  of  a  decedent,  to  file  a  formal  complaint,  but  it; 
was  only  necessary  that  she  should  file  a  "succinct  and 
definite  statement"  of  her  claim,  embracing  therein  such 
facts  as  were  necessary  to  constitute  a  frima  facie  claim 
against  the  estate  in  her  favor.  In  view  of  or  in  considera- 
tion of  this  fact  we  have  held  that  the  rale  so  frequently 
asserted,  to  the  effect  that  a  plaintiff  must  recover  upon  the 
theory  outlined  by  the  facts  alleged  in  his  complaint,  does 
not  apply  to  or  control  the  mere  statement  of  a  claim  filed 
against  a  decedent's  estate.  Masters  v.  Jones,  158  Ind. 
647 ;  Thomas  v.  Merry,  113  Ind.  83 ;  Woods  v.  Matloch,  19 
Ind.  App.  364. 

While  it  is  true  that  appellee  did  not  prove  all  which  she 
alleged  in  her  formal  complaint,  nevertheless  there  is  evi- 
dence sufficient  to  establish  substantially  the  issuable  facts 
constituting  the  cause  of  action  set  out  in  the  complaint. 
This  was  sufficient  Terre  Haute,  etc.,  B.  Co. 
155  Ind.  74. ' 

Vol.  160—41 
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It  is  insisted  b;  counsel  for  appellant:  (1)  That  the 
amount  of  recovery  is  too  large;  (2)  that  under  tlic  facte 
a  recoveiy  is  berred  by  the  statute  of  limitations.  The  ob- 
jection urged  against  the  amount  which  appellee  recoverod 
b  based  upon  the  ground  that  she  is  not  entitled  to  any 
interest  on  the  money  in  dispute;  Under  the  inBtructi<ms  of 
the  court  the  jury,  it  appears,  allowed  six  per  c^it.  interest 
on  each  amount  of  the  money  received,  in  question,  from 
the  time  the  same  was  received  by  Stanley.  By  so  instruct- 
ing the  jury  it  is  claimed  that  the  court  erred  for  the  reason, 
as  counsel  insist,  that  Stanley  was  only  the  custodian  of  the 
money  in  controversy,  and  therefore  was  not  liable  for  inters 
est  thereon.  The  inquiiy,  under  the  facts,  is  as  to  wheth^, 
by  receiving  the  money  in  dispute,  the  mere  relation  of 
creditor  and  debtor  was  created  between  the  husband  and 
the  children  of  his  wife,  or  must  he  be  regarded  and  treated 
as  receiving  and  holding  it  in  trust  for  these  children  1 
That  a  trust  in  personal  proper^  or  money  may  be  created 
by  parol  is  settled  b^ond  controversy  by  the  decisions  of 
this  court.  Hon  v.  Hon,  70  Ind.  135 ;  Hunt  v.  Elliott,  80 
Ind.  245,  41  Am.  Hep;  794 ;  Mohn  v.  Mokn,  112  Ind.  285 ; 
Thomas  v.  Merry,  eupra;  Haxton  v.  McClaren,  132  Ind. 
235. 

The  facta  disclose  that  John  H.  Stanley,  the  husband, 
had  children  by  former  marriages,  and  the  desire  or  inten- 
tion manifested  and  expressed  -by  the  wife  was  that  the 
money  should  be  received  and  held  by  him  for  her  own 
children.  His  declarations,  when  considered  along  with 
other  evidence  and  circumstances  in  the  case,  establish  that 
fact  It  is  evident  under  the  facta  that  the  receiving  of  the 
money  in  question  by  him  was,  to  say  the  least,  the  equiva- 
lent of  his  receiving  it  to  hold  or  keep  it  for  his  wife's  diil- 
dren,  and  this  trust  he  racpressly  agreed  to  execute.  The 
transaction,  being  a  matter  between  husband  and  wife,  iB 
strengthened  by  reason  of  this  relation,  and  the  confidence 
which  the  wife  would  naturally  repose  in  her  husband  in 


NOVEMBER  TERM,  1902— Voi.  160.        843 

Stanley 'a  Estate  v.  Pence. 

respect  to  his  carrying  out  her  wishes  and  desires  in  regard 
to  the  money.  It  is  not  essential  that  technical  language  or 
words  be  used  to  create  a  a  trust;  it  is  sufficient  if  the  inten< 
tion  of  the  settlor  is  manifest  or  made  apparent  Anderson 
V.  Crist,  113  Ind.  65. 

We  are  of  the  opinion  that  under  the  facts  equity  will  re- 
gard and  treat  Stanley  as  receiving  and  holding  the  mon^ 
in  trust  for  the  children  of  hie  wife,  and  a  recovery  thereof 
can  be  enforced  by  appellee,  as  one  of  them,  so  far  as  she  is 
concerned.  This  is  fully  sustained  by  the  authorities.  MU- 
ler  V.  BUUngsly,  41  Ind,  489 ;  Durham  v.  Bischof,  47  Ind. 
211 ;  WyhU  v.  McPheiers,  62  Ind.  393 ;  Hogshead  v.  State, 
ex  ret,  120  Ind.  327;  Reddich  v.  Keesling.  129  Ind.  128; 
Ranadelv.  Moore,  153  Ind.  393,  53  L.  R  A.  753,  and  cases 
cited;  Haxtonv.  McClaren.  132  Ind.  285. 

tTnder  the  facts  the  trust  so  created  was  a  direct  and  con- 
tinuing one,  not  cognizable  at  law,  but  exclusively  within 
the  jurisdiction  of  equity,  Stanley,  as  it  appears,  repeat- 
edly acknowledged  his  trust,  and  nevet  repudiated  or  dis- 
avowed the  same,  therefore  bis  holding  or  claim  to  the 
money  at  no  time  became  adverse  to  the  cestui  que  trust; 
hence,  under  these  circumstances,  the  statute  of  limitations 
is  not  available,  for  the  reason  that  it  never  began  to  operate. 
The  position  of  the  trustee  not  being  adverse  to  the  bene- 
ficiary, therefore,  as  between  the  former  and  the  latter,  there 
can  be  no  limitation  of  time,  unless  it  is  made  to  appear 
that  there  was  a  clear  repudiation  or  denial  of  the  trust  by 
the  trustee,  and  that  notice  or  knowledge  thereof  was 
brought  home  to  the  cesiui  que  trust  or  beneficiary,  so  as  to 
require  the  latter  to  act  in  the  premises  upon  a  clearly  as- 
serted title  upon  the  part  of  the  trustee;  Raymond  v.  Sim- 
onson,  4  Blactf.  77;  Ward  v.  Harvey.  Ill  Ind.  471; 
Thomas  v.  Merry,  113  Ind.  83;  Jackson  v.  Landers,  134 
Ind.  529 ;  Parks  v.  Satterthwaite,  132  Ind.  411 ;  Jones  v. 
Henderson,  149  Ind.  458;  Perry,  Trusts  (5th  ed),  §§868, 
865. 
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The  general  rule  that  the  statute  of  limitatioDs  will  bar 
suits^D  equity  as  well  as  actions  at  law  has  well  recognized 
exceptions  in  a  direct  and  continuing  trust,  which  is  the 
creature  of  equity,  and  falls'within  the  latter's  sphere  or 
jurisdiction.  Raymond  v.  Sinumson,  Parks  v.  Satter- 
thwaite,  and  Jones  v.  Henderson,  supra.  It  follow?  that 
there  ie  nothing  in  the  case  at  bar  to  justify  the  contention 
that  the  statute  of  Hmitationa  ia  a  bar  to  appellee's  right  of 
recovery. 

The  next  question  ia,  can  the  allowance  of  six  per  cent 
interest  on  the  money  from  the  time  it  was  received  be  justi- 
fied ?  There  is  evidence  to  show  that  Stanley  actually  used 
the  money  in  the  purchase  of  real  estate  for  himself,  there- 
by converting  it  to  his  own  use  and  profit.  Under  the  cir^ 
cumstances  it  would  he  wholly  inequitable  not  to  cliarge 
him,  as  trustee,  with  the  legal  rate  of  interest  upon  the  trust 
funds.  As  a  general  rule,  in  the  absence  of  anything  to  the 
contrary,  the  question  of  requiring  a  trustee  to  pay  interest 
on, the  trust  funds  is  one  which  must  depend  upon  the  facts 
and  cir cumstances  in  each  particular  case;  and  where  good 
conscience  requires  that  the  trustee  be  charged  with  interest, 
the  payment  thereof  ought  to  be  exacted.  Miller  v.  Billings- 
ly,  41  Ind.  489 ;  Pittsburgh,  elc,  B.  Co.  v.  Steinney,  97 
Ind.  58fl. 

In  fact,  it  may  be  asserted  that  the  case  at  bar  falls  within 
that  clause  of  the  interest  statute  which  provides  that  "On 
money  had  and  received  for  the  use  of  another,  and  retained 
without  his  consent,  interest  shall  be  allowed  at  the  rate  of 
$6  a  year  on  $100."    §7045  Bums  1901. 

We  conclude  that  under  the  facts  it  was  entirely  proper 
and  right  for  the  jury  to  allow  the  legal  rate  of  intei-eet  on 
the  money  in  question  from  the  date  it  was  received  by 
Stanley,  the  trustee,  and  therefore  the  court  did  not  err  in 
so  advising  the  jury.  There  is  no  error,  and  the  judgment 
is  affirmed. 
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Stealer's  Estate  v.  Penoe. 

On  Petition  fob  Reheaeing. 

Pek  CuBiAM. — Counsel  for  appellant,  in  their  brief  on 
the  petition  for  a  rehearing,  argue  that  the  court  at  the 
former  hearing  entirely  disregarded  the  question  presented 
upon  the  rulings  of  the  court  in  giving  and  refusing  certain 
instructions ;  and  for  this  reason,  among  others,  a  rehearing 
is  requested.  Counsel  state  that  they  relied  more  for  a  re- 
versal of  the  judgment  upon  the  errors  arising  in  the  in- 
structions complained  of,  than  upon  any  other  feature  in 
the  caaa  While  it  is  true  that  the  opinion  does  not,  in 
terms,  refer  to  and  pass  upon  all  of  the  instructions  about 
which  appellant  complained,  nevertheless  the  entire  charge 
of  the  court  was  considered ;  and  we  were  then,  and  are  still, 
satisfied  that,  under  what  may  be  said  to  be  the  uncontra- 
dicted facts  established  by  the  evidence  in  the  case,  appellant 
has  no  grounds,  arising  out  of  the  refusing  or  giving  of 
instructions,  upon  which  ia  base  a  demand  for  a  reversal 
.  of  the  judgment.  The  conclusions  reached  and  stated  in 
the  court's  opinion  in  regard  to  ^e  law  controlling  the  case 
at  bar  fully  disposed  of  the  instructions  given  and  requested 
relative  to  the  statute  of  limitations.  In  fact,  it  may  be  said 
that  with  whatever  error,  if  any,  the  charge  of  the  court  is 
impressed,  such  error  is  in  favor  of  appellant,  and  prejudi- 
cial alone  to  appellee.  The  trial  court  appears  to  have  fairly 
and  fully  advised  the  jury  in  ftgard  to  the  burden  which  the 
law  cast  upon  appellee,  and  also  as  to  what  was  essential  for 
her  to  establish  by  a  preponderance  of  the  evidence  before 
she  was  entitled  to  recover.  The  jury  was  also  advised  in 
respect  to  the  defenses  interposed  by  appellant,  and  what 
was  required  by  her  in  order  to  defeat  a  recovery  for  which 
appellee  contended.  It  is  especially  insisted  that  instruc- 
tion number  two  is  manifestly  wrong,  because  it  informed 
ihe  jury  that,  if  the  defendant  had  established  one  or  the 
other  of  her  special  paragraphs  of  answer,  then  the  plaintiff 
could  recover  on  less  than  a  fair  preponderance  of  the  evi- 
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deuce.  It  is  true  that  the  instruction  in  controversy  ia  not 
akilfuU;  drafted,  but  nerertheleaa  it  is  not  open  to  the  ob- 
jections or  criticism  urged  by  counsel  for  a[^Uant.  What 
the  instruction  purports  to  inform  the  jury  is  not  tliat  the 
plaintiff  could  recover  upon  less  than  a  fair  preponderance 
of  the  evidence  if  the  defendant  had  established  one  or 
more  of  her  defenses,  bat  what  the  court  professed  to  state 
to  the  jury,  and  what  the  jury  must  have  understood  there- 
by, was  that  the  plaintiff  was  entitled  to  recover  if  she  had 
proved  by  a  fair  preponderance  of  the  evidence  all  of  the 
material  averments  of  her  complaint,  unless  the  jury  was 
satisfied  from  the  evident^  in  the  case  that  the  defendant 
had  established  one  or  the  other  of  her  special  paragraphs 
of  answer.  The  court  by  other  instructions  thoroughly  in- 
formed the  jury  that  the  burden  was  upon  the  plaintiff  to 
prove  all  of  the  material  facts  alleged  in  her  complaint 
The  instruction  in  question  must  be  given  a  reasonable 
interpretation,  and  when  considered  in  connection  with 
others  comprising  the  chai^  of  the  court,  as  it  must  be^  it, 
in  reason,  can  not  be  said  to  have  misled  the  jury  to  the 
prejudice  of  aj^Uant. 

-We  have  again  given  the  questioiis  involved  in  tbia  ap- 
peal a  careful  consideration,  and  are  content  with  the  con- 
clusion reached  at  the  former  hearing;  believii^,  as  we  do, 
that  the  judgment  of  the  lower  court  accords  both  with 
justice  and  law. 

Petition  overruled 
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Indiana  Trust  Company,  Executor,  v. 

FiNITZEH. 
[No.  19,725.    FUed  Hat  ^>  1W8.  ] 

FBAUDe,  Stattjtb  of.— PromiM  to  AntmerforDebfo/Anoltier.—ffutbaiid 
and  Wi/e.—A  wholeoala  liquor  dealer  refnaed  to  eztand  credit  to 
a  B&loon  keeper  unless  the  saloon  keeper's  wife  would  beoome  n- 
sponsible.  She  said,  "I  am  running  this  bxulDess.  Send  on  the 
goods,  and  I  will  be  reepousible. "  Thereafter  the  goods  were 
billed  to  the  wife  and  charged  to  her,  bnt  the  bMine—  was  oon- 
dooted  in  the  name  of  the  hiuibiuid,  the  Uoense  afterward  being 
renewed  in  bia  name.  Beld,  that  the  agreement  made  by  the  wife 
was  nothing  more  than  a  parol  promise  to  answer  for  the  default 
of  her  hnsbsnd,  and  was  Toid  under  the  statate  of  frauds,  pp. 
647-660. 

VLOKDJsa.—Qeneni  Denial.— Defenwi.—SUitvU  of  Frauds.— A.  defend- 
ant in  an  action  on  a  contract  may,  under  the  general  denial,  show 
that  the  contract  between  the  parties  was  a  different  one  from 
that  set  forth  in  the  eomplaint,  or  that  the  agreement  was  Toid 
and  that  no  ooatraot  at  all  was  made.    p.  661. 

From  Superior  Court  of  Marion  County ;  Vinton  Carter, 
Judge. 

Action  by  Indiana  Trust  Company  aa  executor  of  the 
will  of  Christian  Koepper  against  Susie  A.  Finitzer. 
From  a  judgment  for  defendant,  plaintiff  appeala.  Trans- 
ferred from  Appellate  Court,  under  gl387u  Bums  1901. 
Affi.Tmed. 

S.  M.  Dotcling,  for  appellant. 

G.  R.  Masely,  for  appellee. 

Hadley,  J. — Complaint  by  appellant  in  two  paragraji^^: 
(1)  For  goods  gold  and  delivered  at  the  special  instance 
and  request  of  the  defendant,  between  ihe  dates  of  October 
25,  1895,  and  March  5,  1896;  (2)  on  an  account  stated 
between  the  parties  oi>  the  15th  day  of  Hardi,  1896,  and 
which  the  defendant  then  agreed  to  pay.  The  defendant 
answered  the  general  denial.  Trial  by  the  court,  and  a  gen- 
eral finding  and  judgment  for  the  defendant  (appellee). 
The  only  assignment  is  the  overruling  of  appellant's 
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motion  for  a  new  trial,  and  the  only  error  complained  of  is 
that  the  decision  of  the  court  is  not  Bustaioed  bj  BuiBcient 
evidence  and  is  contraty  to  law. 

Two  things  are  put  in  issue  by  the  answer :  ( 1 )  The  pur^ 
chase  of  the  goods  by  appellee  as  averred  in  the  first  para- 
graph of  the  complaint;  and  (2)  the  stating  of  the  account 
and  appellee's  agreement  to  pay  the  Bame,  as  averred  in  the 
second  paragraph. 

The  record  discloses  the  following  undisputed  facts: 
Christian  Koepper,  appellant's  decedent,  was,  and  had  been 
for  many  years,  a  wholesale  liquor  dealer  in  Indianapolis. 
John  Finitzer,  husband  of  appellee,  on  October  25,  1895, 
and  for  about  ten  years  before,  was  engaged  in  the  Raloon 
business  in  the  same  city,  and  had  from  time  to  time  pur- 
chased  a  large  part  of  his  supplies  from  Koepper.  His  wife 
(appellee)  owned  in  her  own  right  three  or  four  pieces  of 
real  estate,  including  that  occupied  by  the  family  and  by 
her  husband  for  his  saloon,  which  two  occupancies  were  in 
the  same  building,  John  Einitzer  had  fallen  bdiind  in  his 
payments  for  goods  to  Christian  Koepper  to  the  amount  of 
$1,900,  and  on  the  25th  of  October,  1895,  Koepper,  accom- 
panied by  his  attorney,  went  out  to  the  Finitzer  place  for 
the  purpose  of  securing  an  adjustment  of  the  account  due 
him.  Koepper  and  bis  attorney  on  the  one  side,  and  Finit- 
zer and  his  wife  (appellee)  on  the  other,  had  a  conference 
on  the  subject  and  reached  an  adjustment  In  this  confer- 
ence Koepper  told  appellee  that  he  could  not  sell  John  any 
longer ;  that  John  had  nothing,  and  already  owed  him  and 
others ;  that  the  property  was  all  hers,  and  he  would  not 
longer  sell  to  John,  but,  "if  she  would  be  responsible,  he 
would  continue  to  supply  John  with  what  stock  he  wanted," 
and  she  replied :  "I  am  running  this  business.  Send  on 
the  goods,  and  I  will  be  reaponBible."  Koepper  further  told 
her  that  he  would  have  to  open  the  account  in  her  name,  and 
her  answer  was :  "Send  on  the  goods,  and  I  will  be  respon- 
Bible."    As  a  part  of  the  same  arrangement  and  adjustment, 
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appellee  borrowed  the  money,  by  executiDg  a  mortgage  on 
her  real  estate,  and  paid  Koepper  her  husband's  account  in 
full  to  that  date.  Koepper  changed  the  account  on  his 
books  on  that  date,  and  thereafter  billed  all  goods  eent  to 
the  saloon  to  Susie  A.  Finitzer.  After  the  arrangement 
the  license  for  retailing  the  liquors  was  continued  and  re- 
newed in  the  name  of  John  Finitzer.  John  continued  to 
conduct  the  business,  ordered,  received,  and  sold  tie  goods, 
and  made  payments  thereon,  and  in  all  respects  carried  it 
on  88  it  had  been  going  before,  except  that  the  goods  de- 
livered by  Koepper  at  the  saloon  were  marked  in  the  name 
of  appellee.  Christian  Koepper  having  died  before  the  trial 
of  the  cause,  appellee  and  her  bi^sband  were  both  thereby 
disqualified,  and  were  not,  upon  appellant's  objection,  per- 
mitted to  testify  concerning  the  arrangement  and  adjust- 
ment with  the  decedent  which  resulted  in  changing  the  name 
of  the  consignee  of  the  goods.  In  all  matters  relating  to  the 
acknowledgment  of  the  debt  by  appellee  and  her  promise  to 
pay  the  same,  made  to  die  agents  of  Koepper  at  subsequent 
times  and  out  of  his  presence,  there  is  a  sharp  conflict  in  the 
evidence.  Appellant  produced  the  attorney  who  was  present 
for  Mr.  Koepper  at  the  October  25th  arrangement,  whose 
testimony  concerning  the  same  is  given  in  substance  above, 
and  which  gives  rise  to  the  inquiry:  Was  the  trial  court 
justified  thereunder  in  finding  for  the  appellee  i 

We  can  not  weigh  the  evidence  upon  points  where  it  is 
in  conflict,  and  we  must  therefore  assume,  for  the  court  has 
so  found,  that  appellee  did  not  create  a  personal  liability  by 
acknowledgments  or  promises  subsequently  made.  The  only 
question,  therefore,  for  decision,  is:  Does  the  language  ex- 
changed between  Koepper  and  appellee  on  the  occasion  of 
the  adjustment  of  her  husband's  debt  constitute  appellee  a 
purchaser  of  the  goods  thereafter  delivered  at  the  saloon,  or 
a  parol  promise  on  her  part  to  answer  for  the  debt,  default, 
or  miscarriage  of  her  husband?  If  the  latter,  it  was  invalid. 
§6629  Bums  1901,  and  cases  there  collected.     The  burden 
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rested  upon  appellant  to  prove  that  she  was  the  purchaser. 
In  bargaiQing  with  her,  on  tenna  of  his  own  suggesting,  for 
the  purpose  of  securing  a  solvent  debtor  in  lieu  of  ber  in- 
solvent husband,  it  was  incumbent  upon  appellant  to  show 
hj  satisfactory  proof  that  she  agreed  to  and  did  become  a 
bona  fide  purchaser,  and  that  the  arrangement  entered  into 
was  not  a  mere  fiction  for  the  purpose  of  charging  her  as 
guarantor  or  as  suret;  for  her  husband.  It  is  not  claimed 
that  appellee  in  terms  agreed  to  become  the  purchaser  of  ^ib 
goods.  The  most  charged  against  her  is  that  On  being  in- 
formed ^3J  Eoepper  that  he  would  not  longer  sell  to  her  hna- 
band,  but,  if  she  would  become  responsible,  he  would  c(m- 
tinue  to  supply  John — ^uot  appellee — with  what  stock  he 
wanted,  she  replied:  "Send  on  the  goods,  and  I  will  be 
responsible."  Her  answer  was  by  no  means  equivalent  to 
saying  that  she  would  purchase  the  goods  herself;  and  her 
declaration  that  "I  am  running  this  business,"  or  "I  am  run- 
ning the  business,"  does  not  amount  to  a  claim  of  ownerdiip 
of  the  saloon,  or  of  the  stock  in  trade ;  and  there  is  no  evi- 
dence that  she  received  in  person,  or  in  benefit  to  her  prop- 
erty, any  part  of  the  profits  or  proceeds  of  the  sales  subse- 
qufently  mada  Moreover,  Eoepper  informed  her  that  under 
the  arrangement  the  account  would  have  to  be  changed  from 
her  husband's  name  to  her  nam&  Why  did  Koepper  de«n 
this  information  necessary,  if  it  was  understood  that  she  was 
to  be  the  boTia  fide  buyer  !  If  she  was  to  be  the  actual  pur- 
chaser, how  else  could  the  account  he  kept,  but  in  her  name  ? 
These  considerations,  associated  with  the  further  facta  that 
the  husband  renewed  the  saloon  license  in  his  own  name, 
and  continued  to  control  and  carry  on  the  business,  in  all 
respects  as  it  had  been  done  before  the  adjustment,  except 
to  receive  the  goods  billed  in  his  wife's  name,  tend  to  prove 
that  appellee's  agreement  was  nothing  more  than  a  collateral 
parol  promise  to  answer  for  the  defaiilt  of  her  husband ;  and 
we  therefore  think  the  court  had  sofiBcient  grounds  for  find- 
ing that  she  was  not  the  purchaser  of  the  goods. 
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Appellee  had  the  right  to  set  up  the  invalidit;  of  the  con- 
tract as  a  defense  mider  her  answer  of  general  denial. 
Under  such  an  answer  the  defendant  may  show  that  the  con- 
tract between  the  parties  was  a  different  one  from  that  set 
forth  in  the  complaint,  or  that  the  agreement  was  void  and 
that  no  contract  at  all  was  made.  JejfersonviUe  Water  Sup. 
Co.  T.  Riter,  146  Ind.  621,  and  authorities  there  collected. 

"We  have  carefully  examined  all  the  evidence  given  at  tlie 
trial,  and  have  not  been  convinced  thereby  that  the  court 
erred  in  its  finding  and  judgment  for  appellee. 

Judgment  affirmed. 

Dowling,  J.,  did  not  participate  in  the  decision  of  this 


Gbystal  Ice  Company  v.  Mobris. 

[No.  19,746.    FUed  Mar  30,  1908. 1 

Atpsaij  Am>  BEBOR.—iTofibTU.— Prior  to  the  passage  of  the  act  of 
1906  (Acts  190S,  p.  S)IB),pn)iTidlngth«tmotiotisto  insert  or  strike 
oat  ai^  pleading  or  puts  of  a  pleading  mnst  set  forth  the  words 
to  be  inserted  or  strioken  out  and  the  motion  and  ruling  thereon 
shall  he  a  part  of  the  record  without  a  bill  of  exoeptiona,  the 
mling  of  the  ooort  in  sastaining  in  part  and  oreimling  In  part  a 
motion  to  strike  oat  can  not  be  reviewed  on  appeal,  where  the 
motion  uid  the  ruling  thereon  are  not  brought  into  the  record  l^ 
bill  of  exceptions  or  order  of  oonrt.    pp.  est,  653. 

LAMDiiORD  AXD  lEVAin.— Letue.— Complaint.— VftiBn  property  wu 
leased  fcv  a  period  of  ten  yean  with  the  right  on  the  part  of  the 
lessee  to  continoe  the  same  for  an  additional  term  of  ten  Tears  on 
the  same  terms,  with  the  exception  that  the  rent  for  the  second 
period  of  ten  yeais  ehonld  be  |160  a  Teat  instead  of  9G0  a  year,  a 
complaint  to  reoover  the  flrst  Tear's  rent  of  the  second  poiod  of 
ten  years  nnder  the  lease  most  show  by  direct  averments,  or  by 
facts  alleged,  that  defendant  not  only  continned  to  hold  posses- 
sion of  the  leased  premises,  but  that  snch  posaeeaion  was  oos- 
tinoed  under  the  terms  of  the  lease,    pp.  e5t-664. 

From  the  Snperior  Court  of  Madison  County ;  H.  C. 
Byan,  Judge. 

Action  by  "William  R.  Morris  against  the  Crystal 
Ice  Company.    From  a  jodgmeat  for  plaintiff,  defendant 
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appeals.  TraDsferred  from  Appellate  Court,  under  §1362 
Burns  1901.    Reversed. 

M.  A.  Ckipman,  S.  M.  Kellner  and  E.  E.  Sendee,  for  ap- 
pellant. 
F.  A.  Walker  and  F.  P.  Foster,  for  appellee. 

Monks,  C.  J. — ^It  appears  from  the  record  that  appellee 
was  the  owner  of  the  real  estate  described  in  the  complaint, 
and  that  he  executed  a  written  lease  of  the  same,  to  be  used 
as  an  ice  pond  for  a  period  of  ten  years  .from  January  1, 
1888,  for  $50  a  year,  to  be  paid  the  Ist  day  of  July  of  each 
year,  with  the  right,  on  the  part  of  the  lessee,  to  continue  the 
same  for  an  additional  period  of  ten  years  on  the  same 
terms,  with  the  reception  that  the  rent  for  the  second  period 
of  ten  years  was  to  he  $150  a  year,  provided  the  lessor  did 
not  "discontinue  the  use  of  said  real  estate  as  a  pond.''  The 
lessee  was  given  the  right  to  erect  buildings  on  said  real 
estate  for  the  storage  of  ice  gathered  on  said  pond,  and  the 
right  to  place  machinery  thereon  for  harvesting  the  ice,  and 
at  the  termination  of  said  lease  to  remove  any  and  all  build- 
ings and  machinery  placed  thereon. 

Appellee  brought  this  action  to  recover  the  first  year's  rent 
of  the  second  period  after  ten  years  under  said  lease.  Ap- 
pellant's demurrer  for  want  of  facts  to  the  complaint,  which 
was  in  one  paragraph,  was  overruled.  A  trial  of  said  cauae 
by  the  court  resulted  in  a  finding  and  judgment  against  ap- 
pellant. The  ruling  of  the  court  on  said  demurrer  is 
assigned  for  error. 

The  clerk  has  copied  into  the  transcript  a  motion  to  strike 
out  parts  of  the  complaint,  and  an  entiy  showing  that  said 
motion  was  sustained  in  part  and  overruled  in  part  by  the 
court.  It  has  been  held  by  this  court  that  the  ruling  of  the 
trial  court  sustaining  a  motion  to  strike  out  a  part  or  all  of  a 
pleading  and  the  motion  to  strike  out  are  not  in  the  record 
unless  brought  in  by  a  bill  of  exceptions  or  an  order  of  court. 
If  there  is  no  such  bill  of  exceptions  or  order  of  court,  there 
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is  nothing  in  the  record  to  show  that  any  such  motion  or  rul- 
ing was  made.  Dudley  v.  Pigg,  149  Ind.  363,  369 ;  Staie, 
ex  ret,  v.  Halter,  149  Ind.  292,  303,  304 ;  Corbey  v.  Rogers, 
152  Ind.  169,  170;  Balve  v.  Richardson,  124  Ind.  480, 
'481;  Holland  v.  Holland,  131  Ind.  196,  200;  Berlin  v. 
Oglesbee,  65  Ind.  308,  310 ;  School  Town  of  Princeton  v. 
Gebhart,  61  Ind.  187,  197;  Broker  v.  Scobey,  56  Ind.  588, 
590;  Thomas  v.  Passage,  54  Ind.  106,  110,  115;  Greens- 
hurg,  etc..  Turnpike  Co.  v.  Sidener,  40  Ind.  424,  426; 
Manhattan  Life  Ins.  Co.  v.  Doll,  80  Ind.  113,  115.  After  a 
careful  consideration  of  the  question,  we  adhere  to  said  rule. 
The  rule  on  this  suhject  was  materially  changed  by  the  Gen- 
eral Assembly  at  its  last  session.  Acte  1903,  p.  339,  §§2  and 
3.  Under  §2  of  said  act  all  motions  to  insert  or  strike  out 
any  part  or  parts  of  any  pleading,  deposition,  report,  or 
other  paper  must  be  in  writing  and  set  forth  the  words  to  be 
stricken  out  or  inserted.  This  rule  is  mandatory,  and  such 
motion  can  not  be  made  in  any  other  manner  ifter  the  tak- 
ing effect  of  said  act  on  April  23,  1903.  If  so  made,  the 
motion,  ruling  of  the  court,  and  words  to  be  stricken  out  or 
inserted  will  be  a  part  of  the  record  without  a  bill  of  recep- 
tions or  order  of  court  under  §3  of  said  act.  The  motion  to 
strike  out  in  this  case  was  made  long  before  said  act  of  1903 
was  passed,  and  said  sections,  therefore,  do  not  control  of 
affect  the  questions  presented  here.  As  the  motion  to  strike 
out  parts  of  the  complaint  and  the  ruling  of  the  court  there- 
on are  not  brought  into  the  record  by  a  bill  of  exceptions  or 
order  of  court,  they  form  no  part  thereof,  although  copied 
into  the  transcript  by  the  derk.  The  record  does  not  show, 
therefore,  that  any  part  of  the  complaint  was  stricken  out, 
and  we  are  required  to  consider  the  same  as  copied  into  the 
transcript.    Dudley  v,  Pigg,  and  other  cases  cited,  supra. 

No  facts  showing  that  appellant  had  elected  to  hold  the 
leased  premises  for  the  additional  period  of  ten  years  pro- 
vided for  in  said  lease  were  alleged  in  the  complaint,  as  was 
done  in  Terstegge  v.  First  German,  etc.,  Soc,  92  Ind.  82, 
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47  Am.  Rep.  136,  and  Kramer  v.  Cook,  73  Mass.  550,  but 
only  matters  admissible  in  evidence  to  sustain  such,  allega- 
tions were  averred.  Facta  showing  that  appellant  had 
elected  or  exercised  its  option  to  hold  th6  teased  premises  for 
the  second  period  of  ten  years  should  have  been  averred,  and 
it  was  not  sufficient  merely  to  allege  matters  admissible  in 
evidence  to  support  the  same.  It  is  true  that  there  is  an 
allegation  that  appellant  "continued  to  hold  possession  of 
said  premiss  after  the  1st  day  of  January,  1898,"  the  time 
when  the  first  period  of  ten  years  expired,  but  it  is  not 
shown  by  direct  averment,  or  by  facts  alleged,  that  such 
posaessioD  was  continued  upon  the  terms  of  said  lease.  For 
au^t  that  appears  in  the  complaint,  such  possession  may 
have  been  imder  another  agreement,  and  not  under  said 
lease. 

It  is  clear  that  the  court  erred  in  overruling  the  demurrer 
to  the  complaint.  Judgment  reversed,  with  instructions  to 
sustain  the  demurrer  to  the  complaint. 


QlFFOKD    0.  BOABD  OF   C0MMISSIONEB8  OF  JaSPER 

County  et  al. 

[No.  19,887.  Piled  May  26,  1903.] 
Okrtioeaki.— ^rf«  Gravel  Roadt.—h  writ  of  eertiorari  will  not  lie  to 
review  the  proceedings  of  the  board  of  commissioDerB  in  the  e>- 
tablishment  of  a  bee  gravel  road  on  the  petition  of  a  temonabtuit 
alleging  in  his  petition  that  the  petition  for  the  oonatntctirai  of 
the  road  was  not  signed  "by  the  requisite  nomber  of  qoalifled 
freeholders. 

From  Jasper  Circuit  Court;  S.  P.  Thompson,  Judge. 

Petition  by  Benjamin  J.  Gifford  to  review  by  writ  of 
eertiorari  the  proceedings  of  the  board  of  eommissionera 
in  a  gravel  road  proceeding.  From  an  order  of  court  de- 
nying the  petition,  petitioner  appeals.    Affirmed. 

B.  F.  Ferguson  and  J.  E.  Wilson,  for  appellant. 

Frank  Foltz,  C.  G.  Spitler  and  ff.  B.  Kurrie,  for  ap- 
pellees. 
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MoNKB,  C.  J. — On  May  7,  1900,  twO  petitions  for  tlie 
eoDBtruetion  of  a  free  gravel  road  on  the  same  highway 
under  the  act  of  1885  and  the  acta  amendatory  thereof  and 
Bupplemental  thereto  (§§6879-6889,  6891-6899  Burns' 
1894)  were  presented  to  the  board  of  commissioners  of 
Jasper  county.  Said  petitions  were  heard  ae  one  proceed- 
ing, and  the  cauBe  continued  until  the  next  term  of  the 
hoard.  At  the  June  term  the  petitions  were  taken  up  and 
considered,  and,  no  objection  being  made  thereto  by  any 
person,  the  board  heard  the  evidence,  and  found  that  due 
notice  had  been  given  more  than  ten  days  before  tlic  first 
day  of  the  May  term,  1900,  of  said  board,  by  posting  as 
required  by  law,  and  that  said  petitions  were  signed  by  a 
majority  of  the  landowners  of  the  said  county,  whose  lands 
were  within  two  miles  of  the  proposed  improvement ;  that 
the  kind  of  improvement  prayed  for,  and  the  points  be- 
tween which  it  was  proposed  to  construct  said  gravel  road, 
were  sufBciently  described,  and  that  viewers  thereon  i-hould 
be  appointed  as  provided  by  law.  The  board  thereupon 
appointed  viewers  and  an  engineer,  and  took  all  the  steps 
and  made  all  the  orders  provided  for  and  required  in  §6880 
Bums  1894  (Acts  1893,  p.  155).  The  report  of  the 
viewers  and  the  engineer  was  filed  July  5,  1900,  and  notice 
given  that  the  cause  would  be  beard  by  the  board  August  7, 
1900,  as  required  by  §8882  Bums  1894.  Benjamin  Gif- 
ford,  the  appellant  in  this  cause,  on  August  7,  1900,  entered 
a  special  appearance  to  the  said  action,  and  objected  to  the 
sufficiency  of  the  notice  of  the  presentation  of  said  petition, 
which  objection  was  overruled  by  the  board.  He  then  pro- 
tested against  the  action  of  the  board  upon  the  ground  that 
the  board  did  not  have  jurisdiction  of  the  said  cause.  Said 
GifFord  and  another  then  filed  separate  remonstrances, 
tjpon  the  hearing  of  the  report  and  the  remonstrances,  the 
hoard  found  against  the  remonstrants,  and  made  tbo  find- 
ings and  orders  provided  for  in  §§6883-6885  Bums  1894. 
From  this  order  Gifford  appealed  to  the  Jasper  Circuit 
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Court,  where  the  cause  was  tried  de  novo.  The  objection 
and  motions  made  hj  said  Gifford  before  the  board  of  com- 
missioners  were  renewed  in  the  circuit  court,  and  overruled. 
The  appellant  also  attempted  to  file  a  plea  in  abatement,  but 
was  denied  the  privilege.  The  cause  was  tried  by  a  jury, 
and  a  verdict  returned  in  favor  of  the  petitioners  for  said 
improvement,  and  against  the  remonstrants.  The  court  ren- 
dered judgment  on  said  verdict,  confirming  and  approving 
the  benefits  assessed,  and  that  said  improvement  be  made 
;under  said  act  as  prayed  for  in  the  petition.  The  cause  was 
then  appealed  by  aaid  Qifford  to  this  court,  where  the  judg- 
ment of  the  court  be)ow  was  affirmed.  Gifford  v.  Baker, 
158  Ind.  339.  White  said  appeal  was  pending  in  this 
court  appellant  filed  his  petition  against  the  appellees  in 
the  court  below,  alleging  that  the  petition  for  the  construc- 
tion of  said  free  gravel  road  was  not  signed  by  a  majority 
of  the  resident  landowners  of  the  county  whose  lands  were 
within  two  miles  of  the  proposed  improvement,  as  allied 
in  said  gravel  road  petition,  and  found  by  the  board  of  com- 
missioners, and  sought  to  review  the  action  of  the  board  of 
commissioners  as  to  said  finding  of  fact  by  writ  of  certiorari. 
It  was  also  alleged  in  t^e  petition  filed  in  this  proceeding 
that  the  petitioner  had  no  knowledge  of  said  proceeding 
until  notice  was  given  of  the  time  of  hearing  the  viewers' 
report,  and  that  he  had  "used  all  the  means  in  his  power  to 
get  a  hearing  on  these  questions,  and  due  diligence."  Ap- 
pellees' demurrer  for  want  of  facts  was  sustained  to  said 
petition,  and  final  judgment  was  rendered  against  him. 

The  only  method  provided  in  the  statutes  of  this  State 
for  the  superior  courts  to  review  the  action  of  an  inferior 
court  is  by  appeal.  If  a  writ  of  certiorari  may  be  issued 
by  a  superior  court  to  an  inferior  court  for  the  purpose  of 
reviewing  the  action  of  such  inferior  court,  it  is  by  virtue 
of  the  common  law,  for  the  reason  that  Ae  statutes  of  this 
State  make  no  provision  therefor.  It  is  insisted  by  the  ap- 
pellees that  the  courts  of  this  State  have  no  power  to  issue 
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writs  of  certiorari  for  such  purpose.  The  writ  of  certiorari 
-was  not  a  writ  of  right  at  conuuoQ  law,  but  was  known  as 
a  discretionary  writ  Not  an  arbitrary  diecretion,  but  a 
sound  judicial  discretiou.  Bouvier's  Law  Diet.  (Eawle'g 
od.),  title  Certiorari,  302;  Elliott,  Koada  &  Sts.  (2d  ©d.'), 
§373;  Harris,  Certiorari,  §§2,  3,  14,  55;  4  Eney.  PI. 
&  Pr.,  31,  33,  107 ;  Note  Ut  Duggen  v.  McOruder,  12  Am. 
Dee.  530.  As  a  general  rule  the  writ  will  not  be  granted  to 
review  a  proceeding  where  the  right  of  appeal  exists.  Davis 
County  V.  Horn,  4  C  Greene  (Iowa)  94 ;  McCrory  v.  Oris- 
wold,  1  Iowa  248;  Savage  v.  Qullwer.  4  Mass.  171,  178; 
Note  to  Wulzen  v.  Board,  etc.,  40  Am.  St.  30;  Bouvier's 
Law  Diet.  (Rawle's  ed.),  title  Certiorari,  301,  302. 

In  Elliott,  Roads  &  Sts.  (2d  ed.),  §372,  it  is  said  concern- 
ing writs  of  certiorari:  "There  is  much  conflict  among  the 
cases  as  to  what  can  be  accomplished  by  certiorari,  and  it  is 
I^  no  means  easy  to  extract  a  satisfactory  conclusion  fn»n 
tliem.  By  some  of  the  courts  it  is  held  that  the  question 
of  damages  must  be  tried  on  appeal  and  can  not  be  tried  on 
certiorari.  Other  courts  hold  that  the  revisory  court  can 
do  no  more  than  consider  the  question  of  the  juriadietion 
of  the  inferior  txibimal.  There  are  other  courts  which  hold 
that  all  errors  of  law  may  be  reviewed.  In  other  eases  the 
holding  seems  to  be,  that  where  there  ia  no  remedy  by  appeal 
all  questions  may  be  reviewed,  but  where  there  is  such  a 
remedy  the  only  question  that  will  be  considered  is  that  of 
jurisdiction.  It  is  generally  agreed  that  certiorari  lies  only 
to  correct  errors  of  law,  and  not  to  r^iew  the  evidence,  but 
even  here  there  is  diversity  of  opinion,  for  some  of  the 
cases  hold  that  the  court  may  inquire  on  certiorari  whether 
there  was  any  evidence  of  a  fact,  and  this  inquiry,  it  is  ob- 
vious, can  not  be  made  without  a  review  of  the  evidence. 
The  truth  is  that  the  ofBce  of  a  certiorari  haa  been  so  much 
enlarged  by  the  desire  to  make  it  fit  particular  cases,  by 
some  of  the  courts,  that  it  has  lost  its  original  character,  and 
Vol.  160—42 
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has  become  the  offspring  of  a  uBurped  power,  for  the  courts 
which  have  so  enlarged  the  office  of  the  writ  hare  supplanted 
legislation  by  a  creature  of  their  own."  ' 

It  will  be  observed  that  notice  in  the  gravel  road  proceed- 
ing had  been  giren  as  required  by  law,  and  the  board  had 
found  and  adjudged  that  proper  notice  had  been  given,  and 
that  the  petition  had  been  signed  by  the  proper  number  of 
qualified  persons,  and  appointed  the  viewers  provided  for 
in  said  act,  and  the  viewers  had  filed  their  report;  that  on 
the  day  fixed  for  the  hearing  of  the  said  report,  appellant 
appeared  for  the  first  time  and  made  the  objection  that  the 
petition  was  not  signed  by  the  proper  number  of  qualified 
persons.  The  petition  did  not  show  that  it  was  not  signed 
by  the  proper  number  of  qualified  freeholders,  but  on  the 
contrary  it  was  alleged  therein  that  it  was  signed  by  the 
proper  number  as  required  by  the  statute,  and  the  board 
had  so  found  and  adjudged.  The  statute  invests  boards  of 
commissioners  with  general  and  exclnsive  original  jurisdic- 
tion of  proceedings  for  the  oouetruction  of  free  gravel  roada, 
and  this  court  held  in  said  cause  on  appeal  (Oifford  v. 
Baker,  158  Ind.  33d)  that  appellant,  not  having  appeared 
before  the  board  and  made  his  objection  before  the  appoint- 
ment of  the  viewers,  was  conclusively  bound  by  the  finding 
and  judgment  of  the  board  on  that  question,  and  could  not 
thereafter  make  said  objections  before  the  board,  or  in  the 
circuit  court  on  appeal.  It  has  been  uniformly  held  by  this 
court  in  proceedings  under  said  gravel  road  law  and  other 
laws  of  like  character  before  the  board  of  conuntssioners 
that  any  interested  party  may  appear  and  contest  questions 
as  to  notice,  and  whether  the  petition  was  signed  by  the 
number  of  persons  possessing  the  qualifications  required  by 
such  laws,  and  if  such  objections  were  not  made  before  the 
appointment  of  the  viewers,  they  could  not  be  made  after- 
wards, either  before'  the  board  or  in  the  circuit  court  on 
appeal.  Gijford  v.  Baker,  supra,  and  cases  cited ;  MilUr 
V.  Burks,  146  Ind.  219,  and  cases  cited;  Evans  v.  West, 
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138  Ind.  621,  623-625;  Robinson  v.  Bippey.  Ill  Ind.  112, 
119 ;  Osbom  v.  Sutton,  108  Ind.  443,  446,  447,  and  casee 
cited ;  Wilkinson  v.  Lemasters,  122  lud.  82,  aod  cases  cited ; 
Fonyth  V.  WUcox,  143  Ind.  144,  147-150,  and  cases  cited; 
Irwin  T.  Armuih,  129  Ind.  340;  Washington  Ice  Co.  v. 
Lay.  103  Ind.  48,  51,  62;  Forsyihe  v.  Kreuter,  100  Ind. 

27,  29,  and  cases  cited;  Breitweiser  v.  Fuhrman,  88  Ind. 

28,  29 ;  Green  v.  Elliott.  86  Ind.  53,  57-66,  and  cases  cited; 
Wright  V.  Wells.  29  Ind.  354,  356-358 ;  Little  v.  Thompson, 
24  Ind.  146,  150. 

It  was  said  in  Forsyth  v.  Wilcox,  supra,  at  page  147: 
"It  is  tlie  settled  law  of  this  State  that  questions  as  to  tlie 
qualifications  of  the  petitioners,  the  sufficient^  of  notice 
the  formal  averments  of  the  petition,  and  other  questions 
of  like  character,  are  waived  hj  the  failure  of  a  remonstrant 
to  raise  them  before  the  board ;  Uiat  the  judgment  of  the 
board  as  to  the  sufficiency  of  notice  is  final,  and  tliat  only 
such  questions  as  have  been  affirmatively  put  in  issue.before 
the  board,  or  such  as  may  be  permitted  by  amendment  on 
appeal,  may  be  tried  in  the  circuit  court.  The  case  of 
Oreen  v.  Elliott,  supra,  fully  considers  the  doctrine  of 
waiver,  and  cites  many  decisions  in  this  State  support- 
ing ite  conclusions.  In  the  appellant's  case,  Forsythe  v. 
Kreuter.  supra,  the  court  said:  'It  is  settled  by  the 
decisions  of  this  court  that  nothing  can  be  tried  on  appeal 
from  the  board  of  commissioners  to  the  circuit  court  ex- 
cept what  is  put  in  issue  before  the  board;  and  it  is 
equally  well  settled  that  objections  can  only  be  taken  to 
facts  upon  which  the  jurisdiction  of  the  board  depends, 
by  appearing  before  the  commissioners  and  making  such 
objections  at  the  time  the  petition  is  presented,  and  before 
the  appointment  of  the  viewers.  Whether  the  petition 
was  signed  by  twelve  freeholders,  six  of  whom  resided 
in  the  immediate  neighborhood,  etc.,  was  jurisdictional, 
and  the  finding  of  the  commissioners  on  that  subject  was 
conclusive.'  " 
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In  Little  t.  Thompson,  supra,  the  court  said  in  r^ard  to 
the  jurisdictional  questions:  "The  time  for  this  inquiry, 
then,  precedes  the  appointment  of  viewers.  It  can  not  be 
made  afterward,  and  it  must  be  made  at  that  time,  whether 
anyone  appears  to  raise  the  objection  or  not.  If  anyone 
should  appear  at  the  time  the  petition  is  presented,  and  raiae 
the  objection,  we  think  he  might  do  so,  and  produce  evidence 
touching  the  question  of  jurisdiction,  without  a  plea  in 
abatement.  If  the  objection  is  not  made  at  that  time,  the 
finding  and  judgment  of  the  board  upon  that  subject,  en- 
tered of  record,  is  in  such  a  case  conclusive  upon  it"  Thia 
language  was  quoted  with  approval  in  Gifford  v.  Baker, 
158  Ind.  339,  343. 

In  Osbom  v.  Button,  supra — a  gravel  road  proceeding — 
nine  persons  interested  appeared  before  the  board,  before 
the  committee  appointed  to  make  the  assessment  had  report- 
ed, and  moved  the  court  to  dismiss  the  petition  because  the 
petition  was  not  signed  by  a  majority  of  the  resident  land- 
owners. In  deciding  the  question  it  was  said  by  tiie  court: 
"The  objection  that  the  petition  was  not  subscribed  by  the 
requisite  number  of  freeholders,  can  not  be  successfully 
made  after  the  board  of  commissioners  has  adjudicate  that 
question.  It  was  adjudicated  in  this  case  after  notice  to 
the  appellants,  and  it  was  too  late  to  present  the  objection 
that  there  was  not  a  sufficient  number  of  qualified  petition- 
ers, after  the  report  of  the  viewers  had  been  approved  and 
the  committee  appointed." 

Where  notice  of  the  presentation  of  the  petition  has  been 
given  by  posting,  as  required  by  law,  as  in  this  ease,  all 
parties  interested  must,  at  their  peril,  give  attention  to  the 
proceedings  which  ensue  under  the  statute  in  such  cause; 
and  if  any  party  has  no  actual  knowledge  of  such  proceed- 
ing from  the  legal  notice  given  until  after  the  viewers  are 
appointed,  this,  as  held  in  the  cases  cited,  gives  no  cause  for 
allowing  him  to  object  to  matters  which  were  determined 
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and  adjudicated  by  the  board  before  tlie  viewere  were  ap- 
pointed.   Adams  V.  Harrington,  114  Ind.  66,  72. 

If  the  objection  that  the  petition  was  not  signed  bj  the 
requisite  number  of  qualified  freeholders  can  not  be  succesa- 
fully  made  after  the  finding  and  judgment  of  the  board  on 
that  question  and  the  af  pointment  of  the  viewers,  either  be- 
fore the  board  of  commissioners  or  in  the  circuit  court  on 
appeal,  and  such  finding  and  judgment  is  final  and  conclu- 
sive, as  held  in  the  cases  cited,  it  is  clear  that  the  same  can 
not  be  reviewed  by  certioran. 

It  is  evident  under  the  many  decisions  of  this  court  as  to 
the  conclusive  effect  of  such  finding  and  judgment  of  the 
board  when  such  objections  are  not  seasonably  presented, 
tJiat  jiidgments  of  the  board  of  commissioners  in  such  pro- 
ceedings can  not  be  successfully  assailed  unless  absolutely 
void,  in  which  case  the  remedy  is  by  injunction. 

It  follows  that  the  finding  and  judgment  of  the  board  of 
commissioners  mentioned  in  this  case  can  not  be  reviewed 
by  writ  of  certiorari.  As  to  the  power  of  courts  to  issue  auch 
writs  to  review  the  actions  of  inferior  courts  in  cases  other 
than  the  class  here  involved,  we  express  no  opinion. 

Judgment  affirmed. 


Starr  v.  The  State. 

[No.  19,899.    Filed  May  20,  1903.  ] 

OrhdnaL  Law, — Aegaidt  and  Battery. — Fdnm'ou»  Jnfenr.^Where  in  ft 
prOBecntioa  tot  aSB^vlt  and  battery,  with  intent  to  commit  mnr- 
der,  the  evidence  showed  that  defendant,  without  provocation, 
attacked  prosecuting  witness  with  a  hatchet,  inflicting  a  danger- 
ona  wound  on  his  head  and  face,  the  jury  were  authorized  to  in< 
fer  that  the  assanlt  was  made  with  feloniona  intent,    p.  664. 

Saux. — Different  Offerees. — IiMruction. — No  error  was  committed  in 
instmcting  the  Jury  in  a  proeecntion  for  an  assault  and  batt^7 
with  intent  to  cotniuitr  murder  that  if  they  found  from  the  evi- 
dence beyond  a  reasonable  donbt  that  defendant  committed  an 
assault  and  battery  on  the  prosecnting  witness  with  intent  to 
commit  murder  in  the  first  degree,  or  with  intent  to  commit 
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murder  in  the  seoond  degree,  or  witli  intent  to  oommit  man- 
slaughter, or  an  assanlt  and  battetj  onlji  it  wonld  be  their  dnt7 
to  find  him  "gnilty  as  charged  "  wliere  the  instruction  fnlly  ad- 
Tised  the  jnry  as  to  the  penalty  to  be  inflicted  and  the  form  of 
their  verdict  in  case  of  a  oonnotion  of  either  offenae  stated. 
pp.  66S,  666. 

OBuiNiJi  law. — iTUbvetion. — He^uda* Error. — Alleged errorof  oonrt 
in  explaining  to  the  jury  in  an  instmotion  tho  premeditated  malice 
vrhioh  is  a  neoeesaiy  ingredient  of  mnrder  in  the  first  degree,  and 
of  an  assanlt  and  battery  with  Intent  to  oommit  that  orinie,  and 
the  impremeditated  pnrpoee  to  kill  vhioh  ent«ra  into  the  crime 
of  manslaughter,  and  into  an  aaaanlt  and  battery  with  intent  to 
commit  that  offense,  wai  not  prejadioial  to  defendant,  where  hs 
WM  convicted  of  aasanlt  and  battery  with  intent  to  oommit  man- 
slaoghter.    p.  666. 

Sake. — AuavU  and  Battery. — IratrueHon, — SdJ-DefenM. — An  instmo- 
tion  in  a  proseontion  for  assault  and  battery  with  intent  to  oom- 
mit murder,  that  one  who  provokes,  or  volnntarily  enters  into  a 
oombat,  may  not  avail  himself  of  the  excuse  of  self-defense,  un- 
less be  first  withdraws  from  the  oombat  which  he  has  brought  on, 
was  not  erroneons,  where  it  was  anthorixed  by  the  evidanoe.  jjp. 
666,  667. 

Tbui~ — InttraetumM. — Verbal  Inaocunjdet. — A  oanse  will  not  be  re* 
versed  beoanse  of  the  mere  verbal  inaccuracy  in  a  sentence  of  an 
Instrootion,  where  the  error  was  fully  oorreoted  and  the  meaning 
of  the  instruotion  made  clear  by  the  senteaoe  following,  pp.  667, 

BAXs.—Requaled  Inttrttetiont.—Failwv  to  £!t^ ^Available  errw  oan 
not  be  predicated  on  the  refosal  of  the  oonrt  to  give  certain  In- 
stmotdons  to  the  jury,  where  the  reqnested  instructions  were  not 
signed  by  the  party  offering  them  or  by  his  attorney,    p.  668. 

Ordomai.  Law. — Evidence. — Ra  Oaiae. — Where,  in  a  prosecntion  f or 
assault  and  battery  with  intent  to  oommit  murder,  it  appeared  that 
defendant  simultaneously  assaalt«d  the  prosecuting  witness  and  his 
lootherwith  a  hatchet,  it  was  not  error  to  permit  awitnws  to  t^- 
tify  that  Just  after  the  assanlt  he  saw  the  brother  lying  on  a  snow 
drift,  alongside  the  road,  with  a  gash  somewhere  upon  him,  and 
the  proseonting  witness,  with  a  out  on  liis  temple,  standing  be- 
tween him  and  their  buggy,    pp.  668,  669. 

Sakb. — Evidenet. — Proof,  in  a  prosecution  for  assault  and  battery 
with  intent  to  oommit  morder,  of  a  declaration  made  by  defendant 
Just  prior  to  the  assanlt,  while  driving  along  the  highway  behind 
the  piosecutiug  witness  and  his  brother,  that  "he  wonld  kill  the 
son  of  a  bitch,"  was  not  improper  beoanse  no  person  was  desig- 
nated as  the  object  of  the  threat,    p.  669. 

From  Wells  Circuit  Court;  E.  C.  Vaughn,  Judge. 
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Richard  Starr  was  convicted  of  an  assault  and  battery 
with  intent  to  commit  manalanghter,  and  be  appeals. 
Affirmed. 

Levi  Mock,  John  Moek,  George  Moek  and  W.  H.  Eieh- 
horjiy  for  appellant. 

C.  W.  Miller,  Attorney-General,  C.  C.  Hadley  and  W. 
a  Gcake,  for  State. 

DowLiNQ,  J. — This  is  an  appeal  frouL  a  judgment  upon 
an  information  for  an  assault  and  battery  with  intent  to 
murder. 

The  error  assigned  is  the  ruling  of  the  court  denying  ap- 
pellant's motion  for  a  new  triaL  The  grounds  of  that  mo- 
tion discussed  here  are:  (1)  The  supposed  failure  of  the 
evidence  to  sustain  the  verdict;  (2)  misdirection  of  the 
jury  by  the  court;  (3)  the  refusal  of  the  court  to  give  in- 
stmctions  asked  for  by  the  appellant;  (4)  the  exclusion  of 
competent  and  material  evidence  offered  by  the  appellant; 
and  (5)  the  admission  of  incompetent  testimony  on  bebalf 
of  the  Stata 

The  only  point  made  upon  the  evidence  is  that  there  was 
no  proof  of  a  felonious  intent.  Briefly  stated,  the  facta 
were  as  follows:  The  prosecuting  witness,  William  Rebel- 
skey,  and  his  brother  Otto,  were  rig  builders  in  the  oil  fields. 
The  appellant  and  David  Fetters  were  employed  by  them 
as  laborers,  and  on  the  day  the  assault  occurred  the  four  had 
been  at  work  in  the  forenoon  at  a  place  one  and  one-quarter 
miles  north  of  the  town  of  Mt.  Zion.  At  noon  all  of  them 
went  to  this  town  and  remained  there  until  about  4 
o'clock.  The  entire  party  was  drinking,  and  they  had  some 
trouble  there ;  Otto  Rebelskey  knocked  Fetters  down  twice. 
The  two  Rebelskeys,  in  a  bug^-,  started  for  the  town  of 
Montpelier,  some  nine  miles  distant,  and  when  about  two 
and  one-half  miles  from  the  town  of  Mt.  Zion  they  were 
overtaken  by  the  appellant  and  Fetters,  who  were  in  another 
bugpy.  The  latter  drove  up  behind  the  Rebelskeys,  and  the 
appellant  said  to  Otto,  "Ton  haven't  got  anything  against 
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me,  have  you  ?"  Otto  said,  "No."  The  appellant  then  got 
out 'of  his  huggy  and  started  toward  Otto  Eebelakey  who 
also  alighted.  The  appellant  brought  from  his  buggy  a 
hatchet  owned  by  Fetters,  and  struck  Otto  Rebelskey  with 
it  on  the  head  or  neck,  the  injured  man  falling  to  the  ground. 
The  prosecuting  witness,  who  remained  in  his  buggy,  then 
said  to  the  appellant,  "Not  strike  my  brother  again ;  that 
yott  will  kill  him,"  The  appellant  thereupon  went  to  the 
buggy  where  the  prosecuting  witness  was  sitting,  and  struck 
him,  on  the  temple  with  the  cutting  edge  of  the  hatchet,  in- 
flicting a  severe  wound.  The  appellant  returned  to  his 
buggy,  and  drove  off  leaving  the  two  wounded  men  in  or 
alongside  the  road.  The  appellant  and  Otto  Rebelskey  were 
large  men.  The  prosecuting  witness  was  a  small  man,  being. 
five  feet  two  and  one-half  inches  in  height,  and  weighing 
130  pounds. 

It  appears  from  the  proof  by  the  State  that  the  appellant, 
without  provocation,  attacked  the  prosecuting  witness  with 
a  hatchet,  inflicting  a  wound  upon  his  head  and  face  which 
laid  him  up  for  several  weeks.  The  manner  of  the  attack, 
the  weapon  used,  and  the  location  and  character  of  the 
wonnd  were  siich  that  the  jury  were  fully  authorized  to  infer 
that  the  assault  was  made  with  the  felonious  intent  charged. 
Newport  v.  State,  140  Ind.  299,  305 ;  Murphy  v.  State, 
31  Ind.  511. 

Instructions  nnmbered  one,  two,  seven,  eight,  nine,  twelve, 
and  thirteen,  given  by  the  court,  are  complained  of,  and  we 
are  asked  to  review  them.  That  part  of  the  first  instruction 
which  is  objected  to  is  in  these  words :  "If  you  find  [from] 
the  evidence  beyond  a  reasonable  donbt  that  the  defendant 
*  *  *  did  then  and  there  unlawfully  commit  an  as- 
sault and  battery  upon  the  prosecuting  witness  with  the  in- 
tent to  commit  a  felony, — that  is,  with  the  intent  to  commit 
murder  in  the  first  degree,  or  with  the  intent  to  commit  mur- 
der in  the  second  degree,  or  with  the  intent  to  commit  man- 
elaughter, — or  an  assault  and  battery  only,  it  will  be  your 
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duty  to  find  him  guilty  aB  charged.  In  case  you  find  him 
guilty  of  a  felony,  under  the  present  law,  you  will  have  noth- 
ing f  J  do  with  the  fixing  of  the  penalty :  that  is  fixed  by  the 
court.  If  you  should  find  the  defendant  guilty  of  an  aflsault 
and  battery,  there  are  two  forms  of  verdict,  either  of  which 
you  may  return,  as  in  your  judgment  you  deem  just  One 
is,  you  may  assess  a  fine  in  any  sum  not  to  exceed  $1,000, 
and  the  other  is,  that  yon  may  assess  a  fine  not  to  exceed 
$1,000,  to  which  you  may  add  imprisonment  in  the  county 
jail  ndt  to  exceed  six  months."  Counsel  for  appellant  say 
that  this  instruction  "tella  the  jury  that  if  they  find  the 
defendant  guilty  of  an  assault  and  battery  with  the  intent 
to  commit  an  assault  and  battery  only,  they  should  find  him 
guilty  of  an  assault  and  battery  with  the  intent  to  kill." 
We  can  not  commend  the  form  of  the  instruction,  but  its 
deficiency  in  the  respect  pointed  out  is  not  such  as  to  require 
a  reversal  of  the  judgment.  Whether  the  jury  found  the 
appellant  guilty  of  an  assault  and  battery  with  a  felonious 
intent,  or  guilty  of  an  assault  and  battery  only,  it  was 
proper  for  them!  to  return  in  their  verdict  that  they  found 
him  guilty  of  the  offense  proved  "as  chai^d."  An  assault 
and  battery  was  as  distinctly  charged  in  the  information  as 
were  the  hi^er  grades  of  the  felony  mentioned  in  the  infor- 
mation. If  found  guilty  of  the  misdemeanor  only,  the 
appellant  would  necessarily  "have  been  found  guilty  as 
charged.  He  could  not  have  been  found  guilty  of  an  offense 
with  which  he  was  not  charged.  The  next  two  clauses  of 
the  instruction  removed  all  doubt  concerning  the  meaning 
of  the  court.  They  informed  the  jury  that,  if  they  found 
the  appellant  guilty  of  a  felony,  they  would  have  nothing 
to  do  with  fixing  the  penalty  for  the  offense.  But,  if  they 
found  him  guilty  of  an  assault  and  battery  only,  they  might 
assess  a  fine  not  exceeding  $1,000,  and,  in  their  discretion, 
add  imprisonment  in  the  county  jail  not  exceeding  six 
months.  It  is  also  to  be  noted  that  in  this  instruction  the 
.  several  degrees  of  assault  and  battery  with  intent  to  kill,  :..; 
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well  as  the  inferior  ofiense  of  an  assault  and  battery,  were 
clearly  defined  by  the  court.  It  was  impossible  that  a  juror 
of  ordinary  intelligence  should  have  been  misled  in  the  par- 
ticular referred  to  by  the  language  of  this  instruction. 
Sutherlin  v.  State,  148  Ind.  695. 

The  second  instruction  is  objected  to  for  ambiguity  and 
uncertainty.  It  was,  however,  merely  an  ami^ification  of 
the  subject  of  the  first,  and  was  intended  to  explain  the  dif- 
ference between  the  premeditated  malice,  vrbieh  is  a  neces- 
sary ingredient  of  murder  in  the  first  degree  and  of  an 
assault  and  battery  with  an  intent  to  commit  that  crime, 
and  the  unpremeditated  purpose  to  kill  which  enters  into 
the  crime  of  manslaughter  and  into  an  assault  and  battery 
with  intent  to  commit  that  ofFense.  These  explanations 
were  necessary  and  proper  to  enable  the  jury  to  understand 
the  nature  of  the  charge  contained  in  the  information,  and 
were  sufficiently  clear  for  that  purpose.  It  is  also  to  be  ob- 
served that,  as  the  jury  found  the  appellant  guilty  of-  the 
specific  offense  of  assault  and  battery  with  the  intent  to  com- 
mit manslaughter,  they  could  not  have  been  led  into  error 
by  the  court.  If  the  objection  now  taken  to  the  instruction 
was  well  founded,  it  would  not  be  sufBcient  to  reverse  tJie 
judgment,  for,  if  the  language  of  the  court  was  ambiguous, 
the  appellant  should  have,  tendered  a  further  instruction 
making  its  meaning  more  certain.  Baltimore,  etc.,  R.  Co. 
V.  Conoyer,  149  Ind.  524 ;  Crum  v.  State,  148  Ind.  401. 

Instruction  numbered  seven  stated  that  if  die  appellant 
was  engaged  in  a  combat  with  the  two  Rebelskeys  at  the 
same  time,  and  irpou  the  first  assault  by  one  of  them  with 
his  fists  only  the  appellant  used  a  deadly  weapon  on  both, 
the  U8e  of  such  weapon  without  withdrawing  or  attempting 
to  withdraw  from  the  contest  was  not  excusable.  The  only 
infirmity  in  this  instruction  pointed  out  by  counsel  for  ap- 
pellant is  that  it  required  a  withdrawal  or  an  attempt  to 
withdraw  from  the  contest  both  with  Otto  Rebelskey  and 
the  prosecuting  witness.    It  is  insisted  that  this  duty  to  with- 
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draw  from  the  contest  should  hsve  been  confined  Ly  the 
court  to  the  combat  with  the  prosecuting  witness  alone;  The 
fiircumstancee  proved  seem  to  justify  the  language  used. 
The  attack  was  a  joint  one  upon  the  prosecnting  witness 
and  his  brother  Otto,  and  a  withdrawal  from  it  necessarily 
required  a  withdrawal  as  to  both. 

The  ei^th  instruction  was  authorized  by  the  evidenoe, 
and  properly  stated  that  one  who  provokes,  or  voluntarily 
enters  into,  a  combat  may  not  avail  himself  of  the  excuse 
of  self-defense,  imleaa  he  first  withdraws  from  the  contest 
which  he  has  brought  on.  It  may  also  be  observed  that, 
even  if  erroneous,  tlie  appellant  could  not  hare  been  harmed 
by  this  instruction,  because  there  was  no  attack  whatev^ 
upon  him,  he  being  the  sole  a^^ressor.  Braxton  v.  State, 
157  Ind.  213. 

Instruction  number  nine  was  supplranental  to  number 
eight,  and  correctly  stated  that  one  may  not  provoke  an 
attack  for  the  purpose  of  obtaining  an  excuse  for  killing 
an  adversary,    Harmon  v.  State,  158  Ind.  37. 

The  twelfth  instruction  is  not  objectionable  on  ihe  ground 
that  it  withdrew  from  the  consideration  of  the  jury  tfie 
evidence  of  a  previous  quarrel  between  Fetters,  the  com- 
panion of  the  appellant,  and  Otto  Rebelskey,  the  brother  of 
the  prosecuting  witness,  on  the  day  of  the  alleged  felonious 
assault  by  the  appellant  upon  the  prosecuting  witness.  Fet- 
ters took  no  part  in  &e  subsequent  difficnlly  in  the  road, 
which  resulted  in  the  wounding  of  Uie  prosecuting  witness, 
and  he  was  in  no  way  connected  with  it.  * 

The  court  said  in  the  thirteenth  instruction :  "There  has 
been  some  evidence  tending  to  show  that  the  defendant  waa 
intoxicated  at  the  time  of  the  commission  of  the  offense  com- 
plained of.  It  is  proper  for  you  to  consider  this  evidence 
in  detennining  whether  the  defendant,  in  view  of  his  intoxi' 
cation,  Jutd  aufficient  mental  power  to  Tcill.  I  instruct  you 
that,  although  he  may  have  been  intoxicated,  if  he  had  suffi- 
cient mental  power  to  form  an  intent  io  kill,  and  comtnitted 
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the  act  in  manner  and  form  as  charged,  bis  intoxication 
would  not  excuse  him,  or  conatitute  a  defense  to  a  charge 
of  assault  and  battery  with  intent  to  kilL"  The  verbal  in- 
accuracy in  the  sentence  "had  sufficient  mental  power  to 
kilF'  was  fnlly  corrected  and  the  meaning  of  the  instruction 
made  clear  by  the  sentence  following. 

The  refusal  of  the  court  to  give  t^e  instructions  asked 
for  by  the  appellant,  including  number  twenty-five,  was 
not  erroneous.  The  instructions  requested  were  not  signed 
by  appellant,  nor  by  his  attorney,  as  required  by  the  statute 
fixing  the  rule  of  practice  in  such  cases,  which  reads  thus: 
*'If  *  *  *  the  defendant  or  his  counsel  desire  special 
instructions  to  be  given  to  the  jury,  siicb  instructions  shall 
be  reduced  to  writing,  numbered  and  signed  by  the  party  or 
bis  attorney  asking  them,  and  delivered  to  the  court  before 
the  commencement  of  the  argument"  §1892,  clause  6, 
Burns  1901. 

In  Olover  v.  State,  109  Ind.  391,  it  was  said :  "The  in- 
structions do  not  appear  to  have  been  so  signed,  and  hence 
we  can  not  disregard  the  contention  of  counsel  for  the  State, 
without  disregarding  the  statute  and  former  decisions  by 
this  court  based  upon  and  construing  the  statute.  §§533, 
1823  R.  S.  1881 ;  Chicago,  etc..  B.  Co.  v.  Hedges,  105  Ind. 
398 ;  Hutchison  v.  Lemcke,  107  Ind.  121 ;  Beatty  v.  Brum- 
melt,  94  Ind.  76." 

We  find  no  error  in  the  refusal  of  the  court  to  permit  the 
appellant  to  introduce  evidence  of  things  said  and  done  at 
the  town  of  Mt  Zion  some  hours  before  the  assault  occurred. 
They  were  remote  in  time  and  place,  and  bad  no  apparent 
connection  with  the  subsequent  encounter  between  the  appel- 
lant and  the  prosecuting  witness. 

Over  the  objection  of  the  appellant,  the  court  permitted 
Robert  Murray  to  testify  that  he  saw  the  two  Bebelskeys 
just  after  the  cutting,  Otto  lying  on  a  snowdrift  alongside 
the  road  with  a  gash  somewhere  upon  him,  and  the  prose- 
cuting witness  standing  between  Otto  and  their  bu^y,  with 
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a  cut  on  his  temple.  So  much  of  this  evidence  as  related 
to  Otto  Rehelakey,  coimael  for  appellant  say  was  incompe- 
tent We  think  the  evidence  was  properly  admitted.  It 
was  a  necessary  part  of  the  description  of  the  situation  as 
it  appeared  a  few  moments  after  the  cutting.  The  wound- 
ing of  the  two  men  hy  the  appellant  occurred  ia  the  same 
encounter,  was  done  with  the  same  weapon,  and  was  almost 
eimnltaneous.  While  the  attack  upon  each  may  have  con- 
stituted a  separate  oflEense,  the  cutting  of  each  of  the  injured 
persons  was  in  one  and  the  same  transaction,  and  constituted 
a  part  of  the  res  geatw. 

Proof  pf  the  declaration  of  the  appellant,  after  he  left 
town,  aid  was  driving  along  the  highway  hehind  the  two 
!Rebelskey  brothers,  that  "he  would  kill  the  son  of  a  bitch", 
was  not  incompetent  because  no  person  was  designated  as 
the  object  of  the  threat.  Considered  in  connection  with  the 
other  evidence  in  the  ease,  it  was  a  question  for  the  jury  to 
determine  whether  it  referred  to  one  of  the  Rebelskey 
brothers,  whom  he  attacked  and  wounded  with  a  hatchet  a 
few  moments  later.  Parker  v. State,  136  Ind.  284;  Wheeler 
V.  State,  158  Ind.  687. 

We  find  no  error.    Judgment  afBrmed. 


State,  ex  rel.  Wtatt,  v.  Bagby  et  al. 

[No.  19,961.    Filed  M&7  26,  1908.} 
ExTOKTioti. — Qffieen. — Aelion  on  Bond. — An  action  on  the  bond  of 
an  ofBcer  for  extortion  will  not  lie  nnder  ^6649  Bnms  1901,  since 
BDch  Beotioa  creates  only  a  personal  liability. 

From  Allen  Circuit  Court ;  J.  H.  Aiken,  Special  Judge. 

Action  by  the  State  on  the  relation  of  Jacob  "Wyatt 
against  Albert  L.  Bagby  and  others.  From  a  judgment 
for  defendants,  relator  appeals.  Transferred  from  Appel- 
late Court,  under  §1337h  Bums  1901.    Affirmed. 

W.  a  Geakt  and  W.  N.  Sallou,  for  appellant. 

WUmer  Leonard  and  Elmer  Jjeonard,  for  appellees. 
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QiLLETT,  J. — Appellant  brou^t  this  action  on  tte  official 
bond  of  appellee  Bagby  to  recover  a  penally  for  an  alleged 
act  of  eatoTtion.  It  is  stated  in  the  brief  of  appellant  that 
the  action  is  instituted  under  the  provisions  of  §8,  Acts 
1883,  p.  48,  §6549  Burns  1901.  The  act  of  March  31, 1879 
(Acts  1879,  p.  130),  which  relates  to  the  fees  of  constables 
for  mileage  in  the  service  of  process,  was  amended  hy  the 
act  of  March  8,  1897,  (Acts  1897,  p^  217,  §8060  Bums 
1901),  and  therefore  we  assume  that  if  the  section  of  the 
act  of  1879  relative  to  a  civil  penalty  for  extortion  was  not 
repealed  by  implication  by  said  §8  of  the  act  of  1883,  it  is 
nevertheless  true  that  the  latter  section  is  the  only  statute 
which  is  broad  enough  to  authorize  the  recovery  of  a  penal^ 
for  the  act  of  extortion  charged,  if  it  amounts  to  an  extor- 
tion. The  section  last  mentioned  creates  only  a  personal 
liability  on  the  part  of  the  officer,  and  therefore  an  action 
on  his  bond  will  not  lie.  State,  ex  rel.,  v.  Souder,  14  Ind. 
App.  472.    See  State  v.Flynn,16lInd.  52. 

Judgment  affirmed. 


BitTT  V.    DONLT. 

[No.  20,019.    Piled  May  28,  IKB.  ] 

iS  mi  Bills  aito  Notks.— ^jreenMn*  to  Vie  /or  Special  Purpose.— ihwicfc  of 

AgreemerU.  —  Principal  and  Suretj/. — Where  defendant  executed  as 
woxetj  two  promiaaory  notea  nnder  An  agreentent  witii  tlie  prin- 
cipal and  payee  thereof  that  the  notee  should  be  given  in  paTinemt 
of  certain  articles  pmnhaaed  of  payee,  and  such  notes  ware  apfdied 
to  a  different  jrarpose,  without  the  knowledge  of  the  soiet?,  the 
snrety  waived  his  right  of  defense  thereto  by  executing  new  notes 
in  renewal  of  the  old  ones  with  a  knowledge  that  the  old  notes 
bad  not  bean  used  for  the  purpose  for  which  they  were  executed. 
pp.  671-677. 

Appeal  and  Ebbor. — Beeord. — Bill  of  ExceptUna, — taametumt. — A 
bill  of  exceptions  pnrporting  to  embraoe  tfae  inatmations  can  not 
be  regarded  as  a  part  of  the  record  whrae  it  is  not  shown  that  it 
was  ever  filed  with  the  clerk  or  in  ooort  after  it  was  signed  by 
the  judge,    p.  fi77. 

&AMX.  —  Seeord.— Original  Bill  oj  EaxepUoru.—InttrwtUmt.—  liiBtTno- 
tions  embodied  in  an  <xiginal  bill  of  exceptions  emlwacing  the  evi< 
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denoe  vhioh  u  certified  upon  appeal  withont  copying  oan  not  be 
oonsideTed  aa  a  le^timate  part  of  soch  bill.    pp.  677,  678. 

From  Laporte  Saperior  Conrt ;  H.  B.  TuikiU,  Judge. 

Action  by  William  H.  Donly  against  John  Baut  and 
another  on  promiaaorjr  notes.  From  a  judgment  for 
plaintiff,  defendant  John  Baut  appeals.  Transferred  from 
Appellate  Court,  under  §1387u  Burns  1901.     Affirmed. 

C.  R.  CoUins,  J.  E.  Collins  and  M.   T.  Krueger,  for  ap- 
pellant. 
X  -F,  GaUaher,  for  appellee. 

JoBDAN,  J. — Action  by  appellee  on  two  promissory  notes, 
bearing  date  December  1,  1897,  executed  by  Martin  and 
John  Baut,  each  for  $175,  payable  to  appellee  at  the  First 
National  Bank  of  Michigan  Qity,  Indiana.  Upon  the  issues 
joined  there  was  a  trial  by  jury,  and  a  verdict  returned 
awarding  to  appellee  the  full  amount  due  upon  both  of  the 
notes,  and  the  jury  also  returned  answers  to  a  series  of  inter- 
rogatories. Appellant  John  Baut  unsuccessfnlly  moved  for 
a  new  trial  and  judgment  was  rendered  against  him  and 
his  codefendant  Martin  Baut  on  the  verdict  of  the  jury. 
Appellant  John  Baut  alone  appears,  Martin  Baut  having 
declined  to  join. 

The  only  error  assigned  is  overruling  the  motion  for  a 
new  trial  Appellant  filed  a  separate  answer  to  the  oom- 
plaint,  whereby  he  admitted  the  execution  of  the  notes,  bnt 
alleged  tbRt  he  executed  each  of  them  as  surety  for  his  code- 
fendant Martin  Baut,  of  which  fact  it  is  averred  a^^Uee 
bad  notice  at  the  time  the  notes  were  executed.  Appellant 
fufther  alleged  in  his  answer  that  his  said  codefendant,  on 
or  about  September  2,  1807,  entered  into  negotiations  with 
one  Fred  C.  Adams  for  the  purchase  of  100  patented  dress- 
making guides,  together  with  the  exclusive  privil^e  of  sell- 
ing said  guides  in  Macomb  county,  in  the  state  of  Michi- 
gan ;  that  in  consideration  of  said  purchase,  appellant  and 
Martin  Baut  executed  two  promissory  notes  on  September's, 
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1897,  payable  to  said  Adams  in  the  sum  of  $175  each,  at  the 
First  National  Bank  of  Michigan  City,  Indiana.  Appellant 
alleges  that  after  executing  these  two  notes  he  placed  them  in 
the  hands  of  Martin  Baut,  to  be  delivered  by  bim  to  Fred 
0.  Adams,  upon  the  latter  complying  with  the  aforesaid 
agreement,  of  all  of  which  facts  it  is  averred  appellee  had 
notice.  The  answer  then  charges  that  Adams  did  not  com- 
ply with  the  terms  of  hi^  said  agreement,  by  failing  to  sell 
to  said  Martin  Baut  the  said  dressmaking  guides,  together 
with  the  privilege  of  selling  the  same  in  the  territory  men- 
tioned in  the  state  of  Michigan ;  that  Martin  Baut  on  bis 
part  also  failed  to  comply  with  the  agreement,  by  failing  to 
purchase  of  Adams  the  guides  in  question  with  the  aforesaid 
privilege.  It  is  further  averred  that  after  the  execution  of 
the  notes  Martin  Baut  and  Fi>ed  C.  Adams  transferred  them 
to  appellee,  in  consideration  of  the  sale  by  the  latter  to  Mai^ 
tin  Baut  of  an  interest  in  a  certain  school  wherein  the  art 
of  dressmaking  was  taught,  of  which  transaction  and  said 
appellant  had  no  knowledge  until  after  the  transfer  of  the 
notes  to  appellee ;  that  when  said  notes  became  due  appellee 
procured  appellant  and  Martin  Baut  to  renew  tJiem ;  that 
when  appellant  renewed- said  notes  he  had  no  knowledge 
that  they  had  been  diverted  from  the  purpose  for  which 
they  were  intended  t<>  be  used  at  the  time  of  their  execution, 
and  he  renewed  them'under  the  belief  that  they  had  been 
used  as  originally  contemplated.  It  is  further  alleged  that 
the  notes  in  suit  are  the  ones  which  under  the  circumstances 
appellant  renewed,  and  it  is  charged  that  appellee,  at  and 
previous  to  the  time  that  the  original  ones  were  transferred 
to  him,  knew  that  they  had  been  executed  for  the  purpose 
of  purchasing  from  said  Adams  the  guides  and  territory 
as  heretofore  stated,  and  that  they  had  been  executed  on  the 
part  of  appellant  for  that  purpose,  and  for  no  other.  Upon 
the  facts  alleged  appellant  prayed  judgment  in  his  favor. 
A  demurrer  to  this  answer  was  overruled. 
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n  The  errors  argued  by  counael  for  apnellant  relate  (1)  to 
the  giving  and  refusing  to  give  certain  instructions  to  the 
J1117;  (2)  that  the  evidence  does  not  sustain  the  verdict  c£ 
the  jury. 

As  is  usually  the  case,  there  is  a  sharp  conflict  in  the  evi- 
dence upon  some  of  the  material  or  issuable  facts  in  the 
case.  Nevertheless  there  is  evidence  going  to  establish  or 
prove  that  Kartin  Bant^  who  is  the  son  of  appellant  John 
Baut,  negotiated  with  one  Fred  C.  Adams  for  the  purchase 
of  100  patented  dressmaking  guides,  with  the  right  or  priv- 
il^e  of  selling  the  same  in  Macomb  county,  in  the  state  of 
Michigan.  The  purchase  price  was  to  be  $350.  Two  prcon- 
issory  notes  of  date  September  2,  1897,  each  for  $175,  pay- 
able to  Fred  C.  Adams  at  tho  First  National  Bank  of  Midi- 
igan  City,  Indiana,  were  executed  by  Martin  Baut,  as  prin- 
cipal, by  his  father  John  Baut,  appellant  herein,  as  surety. 
One  of  these  notes  was  to  become  due  in  three  months  after 
the  date  thereof,  and  the  other  was  to  be  due  in  five  mcmths. 
It  appears  that  Martin  Baut  and  Fred  C.  Adams  went  to 
Michigan  City  and  procured  appellant  to  sign  said  notes 
for  bis  son  Martin.  Appellee  was  not  present  when  the 
notes  were  executed.  After  their  execution  Martin  Baut, 
with  the  consent  of  appellant,  took  possession  of  them,  and 
was,  as  it  appears,  to  turn  them  over  to  Adams  in  payment 
of  his  purchase  from  the  latter  of  the  guides  and  territory 
in  controversy.  It  seems,  however,  that  Martin  Baut  and 
Adams,  after  the  eaecution  of  the  notes,  failed  to  consum- 
mate the  sale  and  purchase  in  question  as  intended,  for  the 
reason  that  Martin  Baut  concluded  that  instead  of  making 
said  purdiase,  as  had  been  agreed  upon  between  himself 
and  Adams  prior  to  the  execution  of  the  notes,  he  would 
purchase  a  one-half  interest  in  an  institution  owned  and 
conducted  by  a^wllee  in  the  city  of  Elkhart,  Indiana; 
said  institution  being  a  school  wherein  thQ.art  of  dressmak- 

ring  was  taught  to  the  pupils  thereof.     In  respect  to  the 
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question  as  to  whether  Martin  Baut  was  solicited  by  appel- 
lee to  purchase  an  interest  in  the  school,  the  evidence  is 
conflicting;  appellee  testifying  that  Martin  first  came  to 
him  and  suggested  making  the  purchase  of  an  interest  in 
the  school,  and  that  he  in  no  manner  solicited  or  induced 
him  to  purchase  such  interest  There  is  eridence  to  estab- 
lish that  Martin  Baut  offered  to  turn  over  to  appellee,  in 
consideration  of  the  sale  to  him  of  a  one-half  intereet  in 
the  school,  the  two  not«8,  heretofore  mentioned,  executed  hy 
him  and  his  father.  Appellee  agreed  to  accept  these  notes^ 
if  Adams,  the  payee  thereof,  would  indorse  them.  The 
latter  accordingly  indorsed  them,  and  Martin  Baut  there- 
after delivered  them  to  appellee,  in  consideraticoi  of  tho 
sale  to  him  of  a  one-half  interest  in  the  schooL  At  the 
time  appellee  accepted  and  received  the  notes  in  considera- 
tion of  said  sale  to  Martin  Baut,  the  jury  find,  and  there  is 
evidence  to  sustain  the  finding,  tliat  appellee  had  no  knowl- 
edge that  appellant  had  signed  the  notes  for  the  purpose  of 
enabling  Martin  Baut  to  purchase  ihe  goides  and  the  ri^t 
to  sell  them  in  Macomb  county,  in  the  state  of  Michigan. 
After  the  maturity  of  the  note  which  became  due  in 
three  months,  appellee  demanded  payment  thereof  from 
appellant.  The  latter  claimed  that  he  was  not  at  the  time 
prepared  to  pay  the  note,  and  requested  that  appellee  ex- 
tend the  time  of  the  payment  of  the  two  notes  for  one  year. 
This,  appellee,  it  appears,  refused  to  do,  but  finally  agreed 
and  consented  that  if  appellant  and  his  eon  Martin  Baut 
would  execute  new  notes  to  him,  he  would  make  one  of 
these  new  notes  payable  in  four  months  after  Deoember  1, 
1897,  and  the  other  due  and  payable  in  seven  months  after 
said  date.  To  this  proposition  appellant,  as  it  seems, 
agreed,  and  the  notes  in  suit  were  thereupon  executed  by 
him  and  Martin  Baut.  Adams,  the  indorser  of  the  old 
notes,  was  not  a  party  in  any  manner  to  the  latter  tranaao- 
tion.  After  the  execution  of  the  notes  in  suit  the  old  onee 
were  surrendered  and  turned  over  by  appellee  to  appellant 
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and  Martin  Eaut  for  cancelation.  The  jury  find,  and  theie 
is  evidence  to  warrant  the  finding,  that  at  tiie  time  appel- 
lant executed  the  new  notes  he  knew  that  the  old  onee  bad 
not  been  uaed  bj  Martin  Baut  in  the  purchase'from  Adams 
of  the  dressmaking  guides  as.  originally  intended.  Coun- 
sel for  appellant  apparently  confine  their  ailment  to  the 
allied  diversion  of  the  original  notes,  by  reason  of  their 
being  transferred  to  appellee  in  consideration  of  the  sale  of 
the  one-half  interest  in  the  school  in  controversy,  instead  of 
being  used  by  Martin  Bant  in  the  purchase  of  the  dress- 
making guides. 

The  real  question  presented  under  the  facts  is  whether 
appellee  is  entitled  to  recover  upon  the  notes  in  suit,  le- 
gardless  of  any  defense  which  may  have  existed  is  favor 
of  appellant  against  a  recovery  on  the  original  or  old  notes 
in  the  hands  of  appellee.  The  old  notes,  as  shown,  were 
n^otiable  paper,  and  were  indorsed  by  Adams  before  their 
maturity;  and  appellee  upon  the  trial  claimed  that  he  re- 
ceived and  accepted  them  in  the  due  course  of  business, 
giving  full  value  therefor,  without  notice  of  any  defense 
thereto,  and  he  insists  that  under  the  facts  he  is  shown  to 
have  been  a  bona  fide  purchaser  of  the  old  notes.  But, 
passing  that  question, — as  we  may,  for  the  reason  that  upon 
another  view  of  the  case  appellant's  defense,  which  he  seeks 
to  make,  is  not  sustained  by  the  evidence, — the  evidence, 
as  previously  stated,  discloses  that  after  the  maturity  of 
one  of  the  old  notes,  which  was  due  in  three  months,  appel- 
lee called  upon  appellant  for  the  payment  thereof.  The 
latter  claimed  that  he  was  not  then  prepared  to  meet  or  pay 
the  note,  and  requested  appellee  to  extend  the  time  uf  pay- 
ment of  both  the  notes.  It  appears  that  he  and  appellee 
finally  agreed  upon  an  extension  of  the  time  for  the  pay- 
ment of  the  money  evidenced  by  the  two  old  notes,  on  the 
condition  that  appellant  and  his  son  should  execute  new 
notes.  In  pursuance  of  this  agreement  the  notes  in  suit 
were  executed  by  appellant  and  his  son,  Martin  Baut,  to 
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appellee,  one  of  them  being  made  payable  four  months  after 
Beoaoiber  1,  1897,  and  the  other  was  to  be  due  and  pay- 
able in  seven  months  after  that  date.  Upon  the  execution 
of  the  new  notee,  appellee  surrendered  the  old  ones  which  he 
held  to  appellant  and  Martin  Baut  for  cancelation.  At 
the  time  appellant  executed  the  notes  in  suit,  the  jury  find^ 
and  there  is  evidence  to  sustain  the  finding,  that  he  knew 
that  the  old  notes  then  held  by  appellee  bad  not  been  used 
for  the  purpose  for  which  they  were  intended  to  be  used  by 
Martin  Baut  at  t^e  time  they  were  executed. 

Conceding,  arguendo,  that  had  appellee,  before  the  execu- 
tion of  the  new  notes,  instituted  an  fiction  to  recover  upon 
the  old  ones,  appellant  might  have  defended  against  a  recov- 
ery thereon  upon  the  ground  of  their  alleged  diversion  from 
the  use  for  which  they  were  originally  intended,  nevertheless, 
under  the  evidence  and  the  facts  in  this  caa^  he  is  not  now 
in  a  position  to  interpose  such  a  defense  against  a  recovery 
on  the  notes  in  suit.  These  notes,  under  the  circumstances, 
are  to  all  intents  and  purposes  new  contracts,  by  which  ap- 
pellant placed  himself  under  new  obligations  to  appellee. 
By  means  of  the  new  notes  the  time  for  paying  one-half 
of  the  aggregate  principal  of  the  old  notes  was  thereby 
extended  four  months,  and  payment  of  the  other  half  was 
extended  two  months.  Appellant,  with  knowledge  of  the 
diversion  of  the  old  notes,  seems  to  have  requested  and 
obtained  an  extension  of  time,  of  which  he  availed  himself, 
and  agreed  under  the  new  obligation  to  pay  to  appellee  the 
money  at  the  time  or  times  as  therein  provided.  Upcm 
the  execution  of  the  new  notes  it  is  shown  that  appellee 
surrendered  up  the  old  ones  to  appellant  and  his  son  for 
cancelation.  Certainly,  then,  under  the  facts  and  circum- 
stances, appellant,  by  executing  the  notes  in  suit^  must  be 
regarded  and  held  as  having  waived  and  deprived  himself 
of  any  right  of  defense  existing  in  hia  favor  against  aM>el- 
lee,  growing  out  of  or  connected  with  the  old  or  original 
notes.    Jaqua  v.  Montgomery,  33  Ind.  36,  5  Am.  Eep.  168 ; 
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Doherty  v.  Bell,  55  Ind.  205 ;  St.  John  v.  Hendrickaon,  81 
Ind.  350.  It  follows,  and  we  so  conclude,  that  the  evidence 
sustains  the  verdict  of  the  jury. 

The  instruetiona  given  and  refused  by  Ae  court  are  not 
in  the  record.  Hence  we  are  not  in  a  position  to  consider 
any  of  the  questions  which  appellant  seeks  to  present  in 
regard  to  the  giving  or  refusing  to  give  instructions  to  the 
jury.  In  the  transcript,  after  the  close  of  the  certificate 
signed  by  the  trial  judge  to  the  bill  of  exceptions,  embrac- 
ing the  original  longhand  manuscript  of  the  evidence,  ap- 
pears a  document,  purporting  to  be  a  bill  of  exceptions, 
containing  the  instructions  given  and  refused.  This  bill  is 
signed  by  the  judge,  but  there  is  nothing  whatever  to  show 
that  it  was  ever  filed,  either  In  court  or  with  the  clerk, 
after  it  had  been  signed.  That  this  is  a  fatal  omission 
is  settled  tr^  many  decisions  of  this  court.  Therefore  it  fol- 
lows that  the  bill  in  question,  purporting  to  embrace  the 
instructions  in  question,  can  not  be  regarded  as  a  part  of 
the  record  in  this  appeal.  Peerless  Stone  Co.  v.  Wray, 
143  Ind.  574,  and  cases  cited. 

Counsel  for  appellant  seeiuingly  consider  that  the  instmo- 
tions  in  dispute  are  a  part  of  the  original  bill  of  exceptions, 
containing  the  longhand  manuscript  of  the  evidence,  which 
hill  has  been  certified  to  this  court  without  being  tran- 
scribed. In  their  brief  counsel  say :  "The  bill  of  exceptions 
contains  all  of  the  evidence  given  in  the  cause,  and  said 
bill  of  exceptions  contains  all  of  the  instructions  given  by 
the  court  to  the  jury."  If  this  assertion  were  true,  in  re- 
spect to  the  instructions  being  a  part  of  the  bill  containing 
the  original  longhand  manuscript  of  the  evidence,  neverthe- 
less, under  such  circumstances,  the  instructions  would  not 
properly  be  a  part  of  the  record;  for  it  is  settled  beyond 
controversy  that  instructions  embodied  in  an  original  bill 
of  exceptions,  embracing  the  evidence  which  is  certified 
upon  appeal  without  copying,  can  not  be  legitimately  re- 
garded or  considered  as  a  part  of  such  bilL  Carlson  v.  State, 
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145  Ind.  650 ;  Leach  v.  Matixx,  119  Ind.  146 ;  Adams  v. 
Btate,  156  Ind.  596-604;  Prudential  Ins.  Co.  v.  Sullivan, 
27  Ind.  App.  30. 

No  available  error  being  presented  in  this  appeal,  the 
judgment  of  the  lower  oonrt  is  affirmed. 


Boone  v.  The  State. 

(No.  20,066.  FUed  V»j  26,  1908.) 
Ohiunii,  hiw. — VerdkL^FaUvrt  to  Find  Age  of  Defendant. — Inde- 
termnaie  Sentence  Lam.— The  alMenoe  of  A  finding  in  k  y«rdiat  of 
ooimction  of  falony  u  to  the  age  of  the  defendant  as  prorided 
Itj  $190ab  Buma  1001,  will  not  vitiate  the  verdict,  and  the  oonrt 
had  the  right  to  oBBonie  in  asBessing  the  puniehment  t}iat  the  de- 
fendant wsa  not  of  an  age  to  entitle  him  to  be  confined  in  the 
reformatory  instead  of  the  state  prison. 

From  Madison  Circuit  Coart;  M.  A.  CAipman,  Special 
Judge. 

Charles  Boone  was  convicted  of  assault  and  battery 
with  intent  to  rob,  and  he  appeals.     Affirmed. 

Austin  Retherford,  W.  A.  Kittingtr  and  W.  S.  IHven, 
for  appellant. 

a  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L.  G. 
Bothschild  and  W.  C.  Geake,  for  SUte. 

Hadlet,  J. — Appellant  was  charged  in  three  counts — 
for  asBault  and  battery  with  intent  to  murder,  with  aaaault 
and  battery  with  intent  to  commit  robbery,  and  for  robbery. 
Trial  by  jury,  and  the  following  verdict  returned :  "We, 
the  jury,  find  the  defendant  guil^  of  assault  and  battery 
with  intent  to  rob,  as  charged  in  the  second  count  of  the 
affidavit  and  information.    £.  8te£Fy,  foreman." 

Appellant  unsuccessfully  moved  for  a  ventre  de  novo 
on  the  ground  of  uncertainty  and  insufficiency  of  the  ver^ 
diet,  and  for  a  new  trial.  The  judgment  was  that  appel- 
lant be  confined  in  the  Indiana  state  prison  not  less  than 
two  nor  more  than  fourteen  years,  and  pay  a  fijie  of  $1. 
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The  only  question  presented  is  the  sufficiency  of  the  verdict 
to  suatain  the  judgment  for  failure  to  find  appellant's  age. 
Appellant  claima  that  because  the  verdict  does  not  disclose 
his  age,  the  court  bad  no  foundation  upon  which  to  assess 
his  pnnishmKit,  and  that  according  to  him  the  presump- 
tion of  the  lesser  age,  to  which  the  law  entitled  him,  and 
which  carried  with  it  b  milder  punishment  in  the  reforma- 
toiy,  the  judgment  was  erroneous,  because  it  withheld  from 
him  the  favorable  presumption  and  indulged  against  him 
the  most  unfavorable  by  assessing  against  him  the  severest 
grade  of  pufiisbment,  nftmely,  confinement  in  the  ^  state 
prison  for  the  indeterminate  period. 

We  can  not  accept  appellant's  construction  of  the  statute 
as  the  true  ona  In  cases  of  felony  it  is  the  duty  of  the  court 
or  jury  trying  the  case  to  find  whether  the  defendant  is 
over  sixteen  or  less  than  thirty  years  of  age.  §1906b 
Bums  1901.  But  the  statute  does  not  require  the  State  to 
make  the  proof.  It  is  proper  for  either  side  to  make  it, 
but  not  required  of  either  side,  or  essential  to  the  trial  that 
it  be  made  at  elL  The  finding  does  not  affect  the  guilt 
or  innocence  of  the  defendant,  nor  the  extent  of  bis  punish- 
ment, nor  is  it  responsive  to  any  necessary  averment  of  the 
indictment.  The  sole  object  is  to  inform  the  court  whether 
tJie  defendant  is  entitled  to  serve  his  punishment  in  the 
reformatory  or  state  prison,  Tn  so  far  as  the  former  of 
these  prisons  may  be  preferred  to  the  latter,  it  is  a  benefit 
belonging  to  the  defendant,  easily  available  to  him  if  be 
chooses  to  make  it  so.  If  he  is  indifferent,  and  permits  the 
trial  to  close  when  the  State  has  neglected  or  been  unable  to 
make  the  proof,  without  signifying  his  acceptance  of  the 
benefit  by  making  the  proof  himself,  he  will  not  be  heard 
to  complain  after  judgment  that  the  court  has  sentenced 
him  to  the  wrong  prison.  Colip  v.  State,  153  Ind.  584, 
li  Am.  St.  323.  We  see  no  reason,  however,  why  such 
proof  may  not  be  made  even  after  verdict  if  the  court,  in  its 
discretion,  deems  proper  to  allpw  it 
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The  absence  of  a  finding  iit  the  verdict  as  to  the  age  of 
appellant  did  not  vitiate  the  verdict,  and  the  oourt  had  the 
Tight  to  assume  thereupon  that  the  defendant  was  not  of  an 
age  to  entitle  him  to  be  confined  in  the  reformatory,  and 
properly  rendered  judgment  of  confinement  in  the  3^1^'^ 
prison. 

We  find  no  error.    Judgment  affirmed. 


Chicago  and  Southeastern  Railway  Company 
V.  Witt. 

[No.  20,084.  Filed  ii&j  26,  1908.  ] 
Bailboads. — Enforeement  of  Judgment. — Sammonirui  Agent  to  Anturer  tu 
to  Funds  in  Hit  Hand*. — A  suit  for  the  enforcemeitt  of  a  jadgment 
against  a  railroad  oompany  imdBr  fSSla  Bums  1901  is  in  the  na- 
ture of  a  proceeding  in  gamiBluncnt,  and  where  no  writ  was  is- 
sued agaiuBt  the  agent,  and  he  had  not  answered  as  to  funds  in 
his  hands,  or  as  to  the  amount  that  would  probably  oom«  into 
his  hands,  there  was  no  re«  on  which  to  base  a  judgment  order- 
Ing  snch  agent  to  pay  into  court  a  certain  amount  monthly,  un- 
til the  judgment  should  be  paid,  out  of  the  funds  coming  into 
bis  hands  aa  such  agent. 

From  Tipton  Circuit  Court;    W.  W.  Mount,  Jadge. 

Action  by  Solomon  Witt  against  the  Chicago  &  Bouth- 
eaateru  Railway  Company,  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Transferred  from  Appellate 
Court,  under  §1337a  Burns  1901.    Meversed. 

W.  M.  Crawford,  U.  C.  Stover,  W.  H.  NajdowaH,  John 
Oglehay  and  W.  R.  Oglebay,  for  appellant. 
L.  S.  Baldwin,  for  appellee. 

GiLLETT,  J. — This  action  was  commenced  by  appellee 
in  Hamilton  county  on  the  6th  day  of  June,  1899.  His 
complaint  charges  that  appellant  is  a  railroad  corporation 
organized, under  the  laws  of  the  State  of  Indiana;  that  it 
owns  and  operates  a  railroad  through  said  county  of  Ham- 
ilton; that  on  the  2d  day  of  June,  1898^  appellee  duly 
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recovered  a  judgmeBt  agiiiiistrappellant  in  the  circuit  court 
of  said  county  in  the  sum  of  $943.35,  witli  costs,  which 
judgment  is  in  full  force,  ucappealed  from,  and  whoU; 
UDpaid,  and  that  thereafter  an  execution  was  duly  issued 
on  said  judgment,  directed  to  the  sheriff  of  said  county,  who 
made  a  return  thereon  of  no  property  found.  Prayer  that 
a  writ  issue,  directed  to  the  sheriff  of  said  county,  for  the 
agents,  conductors,  and  employes  of  appellant,  commanding 
each  to  appear  and  answer  as  to  the  amount  of  money  in  his 
hands  belonging  to  it,  and  also  as  to  the  probable  amount 
that  would  come  into  hie  hands  as  such  agent,  and  for  all 
other  proper  relief.  Process  was  duly  served  upon  appel- 
lant, and,  after  unsuccessfully  demurring,  it  filed  answer  in 
general  denial  to  the  complaint.  The  venue  was  changed 
to  the  court  below,  where  the  cause  was  submitted,  and, 
pursuant  to  request,  the  court  afterwards  filed  its  special 
findings  of  facts,  together  with  its  conclusions  of  law. 
Judgment  was  rendered  that  appellee  recover  of  appellant 
the  sum  of  $1,102.25,  together  with  his  costs,  and  that  one 
O.  N.  Horton,  as  agent  of  appellant,  pay  into  the  ofEce  of 
the  clerk  of  the  Tipton  Circuit  Court  the  sum  of  $50  per 
month,  out  of  the  funds  coming  into  his  hands  as  such 
agent,  until  said  judgment  should  be  fully  paid. 

It  is  evident  that  the  court  below  erred  in  its  conclusions 
of  law.  The  complaint  is  founded  on  the  act  of  April  27, 
1899  (Acts  1899,  p.  120,  §834a  Bums  1901).  The  pro- 
ceeding is  to  a  considerable  extent  analogous  to  a  proceeding 
in  garnishment.  It  is  quasi  in  rem.  Brown,  Jurisdiction 
(2d  ed.),  §71;  14  Am.  &  Eng.  Ency.  Law  (2d  ed.),  742. 
The  statute  does  not,  however,  contemplate  that  a  judgment 
shall  be  taken  against  the  debtor  beyond  the  enforcement 
of  the  writ;  and  in  a  case  of  this  kind,  where  no  writ  has 
issued  against  the  agent,  and  where  he  has  not  answered 
concerning  funds  in  his  hands,  or  as  to  the  amount  that  will 
probably  come  into  his  hands,  it  is  clear  that  there  has  been 
no  sequestration,  and  that,  therefore,  there  was  no  res  on 
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which  to  base  an  effective  order  in  aid  of  the  judgment 
plaintiff.  See  Shinn,  Attachment,  §610;  Drake,  Attach- 
ment (7th  ed.),  §§89a,  4:62a;  Waples,  Attachment  (2d 
ed.),  §645. 

It  is  true  that  the  dehtor  appeared  to  die  action,  but, 
aa  long  as  there  waa  no  subject-matter  before  the  court  on 
which  it  could  base  a  judgment — the  debtor  not  being  per- 
sonally liable — any  attempted  adjudication  that  the  court 
might  make  was  necessarily  void.  The  further  questions 
in  this  case  need  not  be  decided. 

Judgment  reversed,  and  trial  set  asid^  with  an  order  to 
dismiss  the  proceedings  unless  appellee  files  on  intervening 
motion  that  a  writ  issue  requiring  some  agent  of  appellant 
to  answer  as  provided  by  statute. 


State  Bane  of  Indiana  v.  Backus  et  al, 

[No.  20,106.    Filed  Ua;  26,  1908.] 

Afpkai^  ahd  EBROR.-—Spediil  Fivdmg.—SiUnu  q^  Fimlifijr.— The  ai- 
lenoe  of  the  special  finding  will  be  oonsidered  on  appeal  aa  equiv- 
alent to  an  expreaa  finding  against  the  appellant  on  all  material 
facta  which  it  waa  obliged  to  provo.    pp.  691,  ess. 

UoBTOAOES.— f  (nlurs  to  Beoord. — Oood  a*  Agaiiut  OenertU  CrtdUon. — 
Fraud. — In  tha  absence  of  exi^eaa  trand,  the  failnre  of  a  mortga- 
gee to  Koord  a  mortgAge  within  the  time  fixed  by  the  atatats 
will  not,  oa  against  the  general  oreditora  of  the  m^tgagor,  either 
prior  <a  salMeqaent,  render  it  invalid,    j^.  €93-695. 

FRAnDtTLENT  OONVZTANOK.— Fotlurv  to  Record  Iktd.—11ia  mere  fact 
that  a  deed  ezecnted  hj  a  husband  to  his  wife  to  aeonie  a  debt  to 
the  wife  waa  withheld  from  record  by  the  Utter  to  preaerve  the 
hnaband's  credit,  ahe  knowing  that  her  hnaband  was  engaged  in 
a  hazardooa  flmuoial  tnuineaa,  will  not  render  the  deed  invalid 
aa  againat  subsequent  unfleonred  oreditora  who  extended  credit  to 
the  hnaband  on  the  bith  of  hia  anppoaed  ownership  of  ths 
property,  no  dishoneaty  or  trand  on  the  part  of  the  wife  being 
shown  to  exist,   pp.  694,  895. 

Sams.— Faaure  to  Record  Deed.—HorigageM.—TbB  fact  that  a  deed 
executed  by  a  husband  to  his  wife  to  aeoore  a  debt  due  the  wife 
waa  pnrpoeely  kept  off  the  record,  with  a  fraudulent  intent, 
woold  not  vitiate  a  anbaeqnent  mortgage  executed  by  the  boa- 
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band  to  hia  wife  in  good  faith,  and  npoa  a  Talnable  oonslden- 
tion,  althongti  the  new  mortgage  was  intended  to  secure  the  debt 
deocribed  in  the  inatrament  which  was  never  reoorded.   pp.  695-697. 

iloB,Ta^aBB.—Fortclimtrt.— Decree.— In  a  snit  to  foreolose  a  mortgag* 
in  which  defendant's  wife  was  Joined  as  an  encnunbranoer,  h  pro> 
Tiaion  in  the  decree  that  in  case  the  property  was  pnichased 
bj  the  wife  she  should  have  the  right  to  credit  her  mortgage 
indebtedness  on  the  pnrchase  irioe  after  p^ing  in  a  som  snf- 
flcient  to  disoharge  in  full  the  prior  liens  was  not  improper,  pp. 
697-699. 

BAia.^F<mclo«tire.—Decrte.~l7Kfioate  Tnterett  of  W\fe.—A  foreclosoTd 
decree  directing  the  sale  of  the  undivided  two- thirds  of  the  realty 
in  the  first  instance  and  res^ring  the  remainder  for  defendant's 
wife  M  and  for  her  inchoate  interest  in  the  real  estate  was 
proper.    j>p.  697-699. 

From  Superior  Conrt  of  Marion  County;  Vinaon 
Carter,  Judge. 

Bait  by  State  Bask  of  Indiana  against  Victor  M.  Backne 
and  others.  Front  a  judgment  in  defendants'  favor, 
plaintiff  appeals.  Appealed  from  Appellate  Court,  nnder 
dausa  8,  §1837j  Bums  1901.    Affirmed. 

J.  W.  Claypool  and  D.  W.  Howe,  for  appellant. 

J.  B.  WiUon,  M.  M.  TovmUy,  Pierre  Gray  and  F.  C. 
Gutter,  for  appelleea. 

DowLiNG,  J. — The  suit  was  brought  by  the  appellant  to 
foreclose  a  mortgage  upon  real  estate  iH  the  city  of  Indian- 
apolis; also  to  set  aside  as  fraudulent  a  certain  deed  and 
mortgage  upon  the  same  property  executed  by  the  appellee 
Backus  to  his  wife,  and  to  subject  the  premises  to  four 
jndgments  in  favor  of  the  bank  and  against  Backus.  The 
appellees.  Backus  and  wife,  each  filed  an  answer  in  deniaL 
The  Band  Drill  Company,  another  appellee,  filed  an  answer 
setting  np  a  judgment  against  Backus  held  by  it  By  a 
supplemental  complaint,  the  bank  demanded  the  recovery 
of  certain  taxes  paid  by  it  after  the  commencement  of  the 
suit,  making  the  appellee  Robinson  a  defendant,  and  re- 
quiring him  to  answer  as  to  bis  interest  Bobinson  filed  a 
disclaimer,  and  the  other  defendants  separately  answered, 
denying  the  matters  stated  in  the  supplemental  complaint. 
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At  the  request  of  the  parties,  the  court  made  a  special 
finding  of  facts,  with  its  conclusions  of  law  thereon.  The 
appellant  excepted  to  the  third  and  fourth  conclusions,  and 
the  court  rendered  judgment  upon  the  finding.  Motions  _ 
by  the  appellant  to  modify  the  judgment  were  made  and 
overruled.     These  decisions  are  assigned  for  error. 

The  material  facts  found  by  the  court  were:  That 
Backus  owned  certain  real  estate  in  the  city  of  Indian- 
apolis ;  that  on  February  4,  1804,  he  borrowed  $4,000  from 
one  McCarty,  for  which  he  executed  his  two  notes  for 
$2,000  each,  with  interest  coupons  attached,  and  secured 
the  same  by  a  mortgage  on  the  real  estate  described  in  the 
complaint;  that  the  mortgage  was  duly  recorded;  that  the 
time  for  the  payment  of  said  notes  was  afterwards  extended 
by  agreement  until  February  2, 1898,  and  that  on  April  24, 
1897,  McCarty  sold  and  assigned  the*  two  notes,  with  the 
unpaid  interest  coupons,  to  the  bank;  that  afterwards,  aa 
the  result  of  certain  dealings  between  Backus  and  bis  wife, 
which  need  not  be  set  out  in  detail,  in  which  she  advanced 
and  loaned  moneys  to  him,  or  for  his  use,  Backus  became 
justly  indebted  to  hie  wife  to  the  amount  of  $8,656.39, 
which  indebtedness  Backus  agreed,  in  writing,  with  his 
wife,  to  secure  or  pay;  that  in  February,  1896,  Mrs- 
Backus  went  to  San  Autonio,  Texas,  where  her  husband 
was  engaged  in  business  with  other  persons  in  the  construc- 
tion of  a  public  sewer,  and  procured  from  Backus  a  wai^ 
ranty  deed  to  the  said  premises,  which  recited  a  considera- 
tion of  $24,000,  but  the  actual  consideration  of  which 
was  money  advanee'd  and  to  be  advanced  by  her  for  the 
construction  of  a  house  on  said  premises,  a  claim  for  money 
loaned  by  her  to  her  husband  in  the  years  1882,  1883,  and 
1886,  and  certain  notes  of  her  husband,  to  the  amount  of 
$10,000,  executed  by  him  to  the  Shaw  Carriage  Company, 
purchased  by  Mrs.  Backus  from  the  receiver  of  that  com- 
pany, and  for  which  she  paid  not  less  than  $100,  nor  more 
than  $300 ;  that  the  said  deed  was  never  recorded,  but  is  still 
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held  by  Mrs.  Backus ;  that  said  deed,  although  absolute  in 
form,  was  in  fact  inteuded  to  secure  said  indebtedness;  diat 
about  April  3,  1896,  Mrs.  Backus  was  advised  by  counsel 
that  the  said  instrument  was,  in  legal  effect,  a  mortgage ; 
that  it  was  misleading  on  account  of  its  form,  and  that  she 
ought  to  obtain  from  her  husband  a  mortgage  securing  tiie 
amount  claimed  to  be  owing  to  her  hj  her  husband ;  that  on 
April  3,  1896,  Backus  executed  to  his  wife  a  note  for  $10,- 
750,  and  secured  the  payment  of  the  same  bj  a  mortgage 
upon  the  real  estate  in  controversy  in  this  suit,  which  mort- 
gage waa  on  April  17,  1896,  duly  recorded  in  the  office  of 
the  recorder  of  Marion  county,  Indiana ;  that  the  conaidera- 
tionof  the  saidnotewas  $8,250  in  money  loaned  or  advanced 
by  Mrs.  Backus  to  her  husband,  and  before  that  used  for  the 
purpose  of  building  a  house  on  said  premises,  and  the  sum 
of  $2,500  in  money  claimed  to  have  been  loaned  by  her  to 
him  in  1882,  1883,  and  1886.  That  in  January,  1895, 
Backus  entered  into  a  partnership  with  James  W.  Wilding, 
Luther  A.  Marshall,  and  William  K.  Hines,  the  purpose 
of  which  firm  being  the  construction  of  a  public  sewer  in  the 
city  of  San  Antonio,  Texas ;  that  on  April  30,  1895,  said 
firm  borrowed  from  the  appellant  $10,000;  on  the  same 
day  said  appellant  bought  two  notes  each  for  $2,500, 
executed  by  said  firm ;  on  the  same  day  said  firm  borrowed 
from  the  appellant  the  further  sum  of  $5,000 ;  and  on  June 
4, 1895,  a  further  loan  of  $5,000  was  made  by  the  appellant 
to  said  firm ;  that  all  these  notes,  except  the  two  purchased 
by  the  appellant,  were  indorsed  by  each  member  of  the  said 
firm,  and  were  renewed  from  time  to  time ;  that  none  of  said 
notes  was  paid ;  that  said  firm,  after  prosecuting  the  work 
on  said  sewer  at  San  Antonio  for  a  short  time,  became 
insolvent ;  that  suits  were  brought  by  the  appellant  on  the 
said  several  notes  in  the  superior  court  of  Marion  county, 
Indiana,  and  that  judgments  were  recovered  by  the  appel- 
lant against  Backus,  Hines,  and  Wilding  as  follows :  July 
1,  1896,  a  judgment  for  $6,515.91;  July  1,  1896,  a  judg- 
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ment  for  $5,424.78;  September  19,  1896,  a  judgment  for 
$10,759.94;  August  21,  1896,  a  judgment  for  $2,781.76 — 
all  of  which  judgments  are  due  and  unpaid ;  that  on  April 
20,  1895,  when  the  appellant  made  its  first  loan  of  $10,000 
to  the  said  firm,  it  inquired  of  the  aaid  Victor  M.  Backus 
as  to  the  real  estate  then  owned  bj  him,  and  that  he  repre- 
sented to  the  appellant  that  he  owned  the  real  estate  in  coa- 
troversj  in  this  suit,  and  that  be  owed  nothing  upon  it 
except  the  said  McCarty  mortgage  debt  of  $4,000  and  inters 
est;  that  after  making  said  loan  of  $10,000,  said  appellant 
caused  an  examination  of  the  records  in  the  office  of  the 
recorder  and  treasurer  of  Marlon  county  to  be  made,  and 
ascertained  that  said  real  estate  was  in  the  name  of  the  said 
Victor  M.  Backus,  and  did  make  said  loan  of  $10,000,  and 
all  of  the  Bubeequent  loans  and  renewals  heretofore  men- 
tioned, reiving  on  tlie  truth  of  the  representations  of  said 
Victor  M.  Backus,  and  believing  that  he  was  die  owner  of 
said  real  estate  described  in  the  complaint  herein,  and  that 
there  were  no  liens  or  encumbrances  of  any  kind  against  the 
same,  other  than  the  said  McCarty  mortgage.  That  in  the 
years  1892  and  1893  the  appellee  Victor  M.  Backus  held 
the  office  of  treasurer  of  Marion  county,  Indiana,  from 
which  office  he  realized  profits  during  said  term  amounting 
to  $40,000 ;  that  at  the  time  of  the  execution  of  the  deed  for 
the  property  in  controversy  by  Victor  M.  Backus  to  his  wife, 
Mary  J.  Backus,  on  May  23,  1895,  the  said  Victor  M, 
Backus  was  the  owner  of  real  estate,  including  the  property 
in  controversy,  of  the  value  of  $40,000 ;  that  he  also  had 
personal  property  of  the  value  of  $4,000;  that  said  real 
estate  was  encumbered  at  the  time  to  the  amount  of  $10,- 
000 ;  that  the  other  indebtedness  of  the  said  Victor  M. 
Backus,  including  the  indebtedness  to  his  wife,  amounted  to 
$12,000;  that  the  total  value  of  the  property  owned  by 
Victor  M.  Backus  at  said  date  was  $44,000 ;  that  the  total 
amount  of  his  indebtedness  at  said  date  was  $22,000 ;  that 
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at  said  date  the  defendant  Marshall  was  insolvent ;  that  the 
said  defendants,  Wilding  and  Hines,  were  hoth  solvent,  and 
were  worth,  between  them,  at  least  the  snm  of  $20,000 ;  that 
^&t  said  time  the  indebtedneBS  of  said  finn  was  $46,000 ;  that 
the  assets  of  said  finn  at  said  time  were  at  least  $15,000 ; 
that  at  the  time  of  the  exeention'  and  delivery  of  said  deed  of 
May  2S,  1895,  by  Backus  to  bis  wife,  ^e  knew  that  the 
business  in  which  his  firm  was  engaged  was  in  some  degree 
a  hazardous  one,  in  which  large  profits  might  be  made  and 
large  losses  snstained ;  that  she  also  knew  that  said  firm  was 
then  indebted  to  the  appellant,  for  money  loaned  by  it  to 
said  firm,  in  a  sum  between  $10,000  and  $15,000,  and  that 
she  also  knew  that  the  recording  of  said  deed  would  impair 
the  credit  of  her  husband,  and  for  that  reason  she  withheld 
it  from  record,  that  at  said  time  appellant  had  no  knowl- 
edge or  notice  of  the  agreement  in  writing  between  Backus 
and  his  wife,  1^  which  he  agreed  to  secure  or  satisfy  hei^ 
claim  against  him,  nor  of  the  alleged  indebtedness  of  the 
said  Backus  to  his  wife,  and  that  it  did  not  obtain  knowl- 
edge of  such  indebtedness  until  after  the  recording  of  the 
mortgage  executed  by  Backus  to  his  wife  April  3,  1896, 
which  recording  took  place  April  11, 1896 ;  that  between  the 
23d  day  of  May,  1895,  and  the  3d  day  of  April,  1896,  the 
appellee  Victor  M.  Backus  sold  and  conveyed  a  la^  propor- 
tion of  his  real  estate,  and  on  said  3d  day  of  April,  1896, 
he  was  the  owner  of  real  estate,  including  the  property  in 
controversy  in  this  action,  of  the  value  of  $28,075 ;  that  hia 
individual  indebtedness,  including  the  debt  to  his  wife, 
amounted  to  $16,956;  leaving  a  surplus  of  assets  over  in- 
dividual indebtedness  at  that  date  of  $11,119,  but  that  by 
reason  of  his  liabilities  as  a  member  of  said  firm  of  Wilding, 
Marshall,  Backus  &  Hines,  he  was  then  insolvent;  that 
on  May  28,  1895,  the  true  amount  of  indebtedness  from 
Backus  to  his  wife  was  as  follows,  to  wit : 
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For  money  paid  on  construction  of  the  house  on 
the  property  in  controverBy,  including  the 
sums  whidi  she  had  promised  to  furnish  and 
did  furnish  within  the  next  sixty  days  there- 
after        $8,156.39 

Money  previouely  loaned  to  the  said  Victor  M. 

Backus    2,500.00 

Total  $10,656.39 

From  which  sum  should  be  deducted  the 
money  paid  by  Victor  M.  Backus  upon  the 
purchase  pri(«  of  the  property  of  Mary  J. 
Backus,  at  her  request $2,000.00 

Leaving  a  balance  in  favor  of  Mary  J.  Backus 

of     $8,656.39 

Which'  sum  is  due  and 'unpaid,  with  interest  thereon  from 
April  3,  1896 ;  that  to  the  extent  of  $2,093.61  the  note 
executed  by  Backus  to  his  wife  April  3,  1896,  and  secured 
by  mortgage  on  the  property  in  oontroveiffy,  was  without 
consideration ;  that  on  May  23,  1895,  the  lot  in  controvert 
in  this  suit,  without  the  building  thereon,  was  of  the  value 
of  $9,000,  and  the  five-foot  strip  adjacent  thereto^  and  in- 
cluded in  said  premises,  owned  hy  Mary  J.  Backus,  was  at 
said  time  of  the  value  of  $750;  that  said  lot  was  at  the  date 
of  said  finding,  exclusive  of  the  buildings,  of  the  value  of 
$12,000 ;  that  the  five-foot  strip  adjoining  the  same,  owned 
by  the  appellee  Mary  J.  Backus  was  of  the  value  of  $1,000, 
and  that  the  buildings  on  said  lot,  including  said  strip  of 
five  feet,  were  of  the  value  of  $12,000. 

The  conclusions  of  law  upon  the  foregoing  facts  were 
stated  as  follows:  "(I)  That  the  deed  executed  by  the 
defendant  Victor  M.  Backus  to  his  wife,  Mary  J.  Backus, 
on  the  23d  day  of  May,  1895,  is  a  mortgage  to  secure  the 
indebtedness  of  Victor  M.  Backus  to  his  wife,  Mary  J. 
Backus,  and  plaintiff  is  entitled  ia  have  it  so  declared.    (2) 
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That  plaintiff  ie  entitled  to  have  judgment  againat  the  de- 
fendant Victor  M.  Backus  on  the  not«8  sued  on  in  the  com- 
plaint, including  attorney's  fees,  for  the  sum  of  $6,029.46, 
and  also  to  a  decree  foreclosing  said  mortgage  and  an  order 
to  sell  the  mortgaged  premises  to  pay  said  mortgage  debt 
(3)  That  the  defendant  Mary  J.  Baclcus  is  entitled  to  a 
lien  on  the  real  estate  in  controversy,  by  virtue  of  the  mort- 
gage executed  to  her  on  April  3,  1896,  for  the  sum  of 
$8,656.39,  with  interest  thereon  from  April  3,  1896,  at 
eight  per  cent.,  and  also  to  an  order,  aft«r  first  paying  the 
amount  due  to  plaintiff  under  its  mortgage,  and  any_taz 
liens  on  said  mortgaged  premises,  and  costs  of  this  suit, 
applying  the  residue  to  the  payment  of  the  said  mortgage 
indebtedness  in  her  favor.  (4)  That,  if  there  is  any  residue 
remaining,  the  proceeds  of  the  sale  of  said  mortgaged  prem- 
ises  after  paying  the  sums  in  the  foregoing  conclusions  of 
law,  and  deducting  any  sum  due  the  defendant  Mary  J, 
Backus  on  account  of  her  inchoate  interest,  then  plaintiff  is 
entitled  to  have  such  residue  applied  to  the  payment  of  the 
judgments  in  its  favor,  as  found  in  nurabep  seven  of  the 
special  finding,  in  the  order  of  the  dates  of  their  rendition." 

Counsel  for  appellant  contend  that  the  third  and  fourth 
conclusions  are' erroneous :  (1)  Because  the  mortgage  of 
Mrs.'  Backus  was  fraudulent;  and  (2)  because  she  was 
estopped  to  set  it  up  to  defeat  appellant's  judgments, 
whether  it  was  fraudulent  or  not. 

There  is  no  question  as  to  the  priority  of  the  mortgage 
executed  to  secure  the  notes  given  by  Backus  to  McCarty 
which  were  assigned  to  the  appellant,  but  the  point  in  con- 
troversy is  the  validity  and  precedence  of  the  lien  of  the 
deed  executed  by  Backus  to  his  wife  as  security  for  her 
claim  against  him  over  the  judgments  held  by  the  appel- 
lant. According  to  the  finding  of  the  court,  the  debts  due 
to  Mrs.  Backus  from  her  husband,  both  at  the  time  of  the 
execution  of  the  deed  of  May  23, 1895,  and  of  the  mortgage 
of  April  3,  1896,  to  the  amount  of  $8,656.39,  with  interest 
Vol.  160—44 
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thereon  from  April  3,  1896,  were  just  and  honest,  and  both 
instruments  were  executed  in  good  faith,  upon  a  valuable 
consideration,  and  with  no  intention  to  dieat,  hinder,  delay, 
or  defraud  anyone.  It  was  also  found  that  at  the  time  of  the 
execution  of  the  deed  of  May  23,  1895,  Backus  was  solvent- 
It  further  appears  Uiat  the  mortgage  of  April  3,  1896,  was 
executed  by  Badma  as  a  substitute  for  the  so-called  deed  of 
May  23,  1895,  which  Mrs.  Backus  had  been  advised 
amounted  to  a  mortgage  only  and  was  objectionable  as  mis- 
leading on  account  of  its  form.  There  was  no  agreement  or 
understanding  between  Backus  and  his  wife  that  she  should 
keep  the  deed  off  the  record.  Mr&  Backus  had  no  knowledge 
at  any  time  that  her  husband  was  insolvent,  or  that  he  in- 
tended to  obtain  or  was  obtaining  credit  from  the  appellant 
on  the  faith  of  her  ownership  of  the  real  estate  described  in 
the  complaint,  or  because  said  real  estate  was  believed  to  be 
unencumbered  except  by  the  McCarty  mortgage.  She  did 
not  have  her  deed  which  she  held  as  security  for  the  pay- 
ment of  the  debts  due  to  her  placed  upon  record,  and  her 
reason  for  so  withholding  it  was  her  knowledge  that  the 
recording  of  the  deed  would  impair  the  credit  of  her  hus- 
band. She  also  knew  at  the  time  the  deed  waa  executed  to 
her  that  the  business  in  which  her  husband's  firm  was  en- 
gaged was  in  aome  degree  hazardous,  in  which  large  profits 
might  be  made  and  large  losses  sustained,  and  she  also  knew 
at  that  time  that  the  said  firm  was  indebted  to  the  appellant 
for  money  loaned  in  a  sum  between  $10,000  and  $15,000. 
In  these  circumstances,  did  the  fact  that  the  deed  of 
May  23,  1S95,  was  not  placed  upon  record  deprive  Mrs. 
Backus  of  her  security  imder  it  and  under  her  mortgage  of 
April  3,  1896,  as  against  a  general  creditor  who  extended 
credit  to  her  husband,  and  to  a  firm  of  which  he  was  a 
member,  in  the  belief  that  he  was  the  owner  of  the  property 
in  controversy,  and  that  it  was  unencumbered  except  by  the 
McCarty  mortgage? 

The  issue  in  the  case  is  clearly  presented  by  the  all^a- 


MAY  TERM,  1903— Voi„  160.  691 

State  Bank  v.  Backus.     . 

tions  of  the  complaint  touching  the  suppoeed  fraud  com- 
mitted hj  the  appellee  Marj  J.  Backus  jointly  with  her 
husband,  which  were  as  follows:  "That  in  anticipation  of 
the  anticipated  insolvent^  of  said  firm,  and  of  all  the  in- 
dividual members  thereof,  and  for  the  purpose  of  cheating, 
hindering,  and  delaying  the  creditors  of  the  said  defendant, 
Victor  M,  Backus,  and  particularly  the  plaintiff,  he  and  his 
codefendant  Mary  J.  Backus  did  conspire  together  to  cover 
up  and  conceal  the  property  of  the  said  defendant  Victor  M. 
BackuB,  and  to  prevent  hia  creditors  from  reaching  the  same 
for  the  eatisfaction  of  their  just  claims,  and  pursuant  to 
said  conspiracy  said  Victor  M.  Backus  did,  on  or  about  Hay 
23,  1895,  without  any  consideration  therefor,  execute  to 
said  defendant  Mary  J.  Backus  a  deed  conveying  to  her  the 
real  estate  so  as  aforesaid  mortgaged  to  said  I^icholas  Mo- 
Carty,  the  same  being  then  of  the  value  of  about  $25,000, 
but  in  order  to  conceal  the  fact  of  the  execution  of  said  deed, 
and  to  hold  out  the  defendant  Victor  M.  Backus  to  the 
public  and  to  this  plaintiff  as  still  the  sole  and  absolute 
owner  thereof,  and  thereby  to  enable  him  to  obtain  credit 
and  to  borrow  money  upon  the  faith  of  hia  apparent  owner- 
ship of  said  real  estate,  said  defendant  Mary  J.  Backus 
fraudulently  M'ithheld  said  deed  from  record,  and  failed  to 
give  any  notice  whatever  to  plaintiff  or  to  the  public  of  the 
making  of  said  deed,  or  in  any  way  to  give  notice  to  the 
plaintiff  or  to  the  public  that  she  held  or  claimed  to  hold 
any  title,  lien,  or  interest  of  any  kind  whatsoever  in  or 
against  said  real  estate.  That  afterwards,  pursuant  to  the 
conspiracy  between  them,  as  aforesaid,  to  cheat,  hinder,  and 
delay  the  creditors,  and  especially  the  plaintiff,  in  the  col- 
lection of  their  just  claims  against  the  said  defendant,  Victor 
M.  Backus,  he  did  on  April  3,  1896,  execute  a  mortgage  of 
said  real  estat.3  to  the  said  defendant  Mary  J,  Backus,  pur- 
porting to  1)0  made  to  secure  a  pretended  indebtedness, 
which  plaintiff  alleges  was  wholly  false  and  fictitious,  from 
him  to  her,  of  $10,200,  which  she,  the  said  Mary  J.  Bactus, 
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also  fraudulently  withheld  from  record  until  April  17, 
1896,  and  after  plaintiff  had  begun  an  action  against  her 
and  said  Victor  M.  Backus  on  some  of  the  notes  aforesaid 
before  that  time  executed  by  the  members  of  said  firm  of 
Wilding,  Marshall,  Backus  &  Hines.  That  there  was  no 
consideration  for  the  execution  of  either  said  deed  or  mort- 
gage, and  both  were  executed  pursuant  to  said  conspiracy  by 
and  between  said  defendants  to  cheat,  hinder,  and  delay  the 
creditors  of  said  Victor  M.  Backus." 

The  material  facts  charged,  and  which  constitate  the 
Tery  basis  of  the  supposed  right  of  the  appellant  to  set  aside 
the  deeil  of  May  23,  1895,  and  the  mortgage  of  April  3, 
1896,  are  a  conspiracr^  between  Backus  and  his  wife  to 
cheat,  hinder,  and  delay  the  creditors  of  Backus ;  the  antici- 
pation by  both  Badcus  and  his  wife  of  the  insolvency  of  his 
firm  in  San  Antonio,  Texas,  and  of  the  individual  members 
thereof;  the  execution  of  the  deed  of  May  23,  1895,  without 
consideration ;  the  withholding  of  the  deed  from  record  as 
a  part  of  the  fraudulent  scheme  to  enable  Backus  to  obtain 
credit,  and  to  cheat,  hinder,  and  delay  his  creditors;  the 
wholly  false  and  fictitious  character  of  the  indebtedness 
secured  by  the  deed ;  and  the  total  want  of  consideration  of 
Ite  mortgage  of  April  3, 1896. 

It  might  be  sufficient  to  say  that  none  of  these  allegations 
was  supported  by  the  special  finding,  and  that  many  of  the 
most  important  were  expressly  negatived.  No  conspiracy 
was  found  to  exist.  At  the  time  of  the  execution  of  the  deed 
of  May  23, 1895,  Backus  was  solvent.  Neither  Backus  nor 
his  wife  anticipated  his  insolvency  or  that  of  his  firm.  The 
deed  of  May  23,  1895,  was  executed  upon  a  full  and  valu- 
able consideration,  consisting  of  a  just  indebtedness  of 
Backus  to  his  wife,  amounting  to  $8,656.39  The  deed  was 
not  withheld  from  the  record  as  a  part  of  any  fraudulent 
scheme  or  understanding  between  Backiis  and  his  wife,  but 
only  because  she  knew  that  such  recording  would  impair  his 
credit    The  indebtedness  intended  to  be  secured  by  the  deed 
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of  May  23,  1S95,  was  not  false  and  fictitious,  but  was  true 
and  bona  fide.  The  mortgage  of  April  3,  1896,  was  made 
in  good  faith  to  Becnre  debts  justly  owing.  Mrs.  Backus 
made  no  reiiresentations  concerning  the  ownership  of  the 
property  in  controversy  or  the  lifns  thereon,  and  those  made 
by  her  husband  were  made  without  her  knowledge  and  with- 
out authority  from  her.  The  mortgage  of  April  3,  1896, 
was  executed  and  recorded  before  the  appellant  obtained 
any  judgment  against  Backus.  Under  repeated  decisions  of 
this  court,  the  silence  of  the  special  finding  must  be  taken  as 
equivalent  to  an  express  finding  against  the  appellant  on  all 
material  facts  which  it  was  obliged  to  prove.  ATchibald  v. 
Long,  144  Ind.  451,  454;  Citizens  State  Barik  v.  Julian, 
153  Ind.  655,  676;  Durflinger  v.  BaJcer,  149  Ind-  375; 
Graham  v.  State,  ex  rel.,  66  Ind.  386;  Travellers  Ins.  Co. 
V.  Patten,  98  Ind.  209,  215  ;  Spraker  v.  Annstrong,  79  Ind. 
677. 

This  leaves  little  in  the  case  except  the  fact  that  Mrs. 
Backus  voluntarily  wi&held  her  deed  of  May  23,  1895, 
from  the  record  because  she  knew  that  such  recording  would 
impair  her  husband's  credit,  and  that  the  appellant,  relying 
upon  Backus'  supposed  ownership  of  the  real  estate,  loaned 
to  him  and  to  his  firm  the  moneys  mentioned  in  the  com- 
plaint. 

It  is  said  that  a  mortgagee's  right  depends  very  essen- 
tially upon  the  registry  of  his  mortgage,  and  upon  the 
priority  of  that  registry.  The  poli(^  of  this  country  has 
been  in  favor  of  the  certainty  and  security,  as  well  as  con- 
venience, of  a  registry,  both  as  to  deeds  and  mortgages ;  and, 
by  the  statute  law  of  nearly  every  state  of  the  Union,  every 
conveyance  of  real  estate,  whether  absolutely  or  by  way  of 
mortgage,  must  be  recorded  in  the  proper  ofBce  of  the  county 
in  which  tho  real  estate  is  situated,  after  being  duly  proved 
or  acknowledged  and  certified  as  the  law  prescribes.  If  not 
recorded,  it  is  void  as  against  any  subsequent  purchaser  or 
mortgagee  in  good  faith,  and  for  a  valuable  consideration 


694  SUPREME  COURT  OF  INDIANA, 

State  Bank  v.  Backno. 

of  the  same  estate,  or  an^  portion  thereof,  whose  conveyance 
shall  be  first  duly  recorded,  i  Kent's  Oomm.,  168.  Such 
is  the  statute  of  this  State,  which  protides  that  every  ootl> 
veyance  or  mortage  of  lands,  or  of  any  interest  therein, 
shall  be  recorded  in  the  recorder's  ofiBce  of  the  county  where 
such  lands  shall  be  situated,  and  that  every  conveyance  not 
so  recorded  iti  forty-five  days  from  the  execution  thereof 
shall  be  fraudulent  and  void  as  against  any  subsequent  pur^ 
chaser,  lessee,  or  mortgagee  in  good  faith  and  for  a  valuable 
consideration.  §33$0  Bums  1901 ;  Sparks  v.  State  Bank, 
7  Blackf.  469,  472. 

It  will  be  seen,  however,  that  the  only  persons  against 
whom  unrecorded  deeds  and  mortgages  are  by  the  statute 
declared  to  he  fraudulent  and  void  are  subsequent  pur- 
chasers, lessees,  or  mortgagees.  General  creditors  are  not 
within  the  purview  of  the  act,  and  they  can  found  no  right 
upon  its  provisions.  When  tliey  seek  to  set  aside  an  un- 
recorded deed  or  mortgage  as  fraudulent,  they  must  estab- 
lish the  fraudulent  intent  in  the  execution  of  the  instru- 
ment as  a  fact.  The  fraud  which  renders  the  instrument 
void  as  to  general  creditors  is  not  the  failure  to  record  it, 
but  the  dishonest  or  illegal  intent  with  which  it  was  exe- 
cuted and  received.  It  is  settled  in  this  State  that,  in  the 
absence  of  express  fraud,  the  failure  of  a  mortgagee  to 
record  a  mortgage  within  the  time  fixed  by  the  statute  will 
not,  as  against  the  general  creditors  of  the  mortgagor,  either 
prior  or  subsequent,  render  it  invalid.  This  question  re- 
ceived careful  and  exhaustive  examination  in  Hutchinson 
V.  First  Nat.  Bank,  133  Ind.  271,  36  Am.  St  537,  and  the 
eonclusiona  arrived  at  in  that  case  are  decisive  of  the  present 
controversy.  The  withholding  of  a  mortgage  from  record 
is  a  fact  which  may  be  shown  in  connection  with  other  facta 
tending  to  establish  fraud  in  the  execution  of  the  instru- 
ment ;  but  where,  as  in  the  case  before  us,  the  court  finds 
either  that  all  of  the  acts  of  the  parties  were  done  honestly 
and  in  good  faith,  or  fails  to  find  that  they  were  dishonest 
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or  fraudulent,  the  deed  or  mortgage  can  not  be  adjudged 
fraudulent  and  void  Bolely  on  the  ground  that  it  was  not 
recorded,  and  that,  in  ignorance  of  the  existence  of  the  in- 
struments assailed,  credit  was  given  to  the  mortgagor  upon 
the  faith  of  bis  supposed  ownership  of  the  property. 
Wilson  V.  Camplell,  119  Ind.  286 ;  Stix  v.  Sadler,  109  Ind. 
254;  Citizens  Bank  v.  Bolen,  121  Ind.  301;  Farmers 
Loan,  etc.,  Co.  v.  Canada,  etc..  B.  Co.,  127  Ind.  250,  11 
L.  R  A,  740 ;  Morgan  v.  Worden,  145  Ind.  600 ;  Adams  v. 
Curtis.  137  Ind.  175,  179 ;  Brigham  v.  Hubbard,  115  Ind. 
474;  Heiney  v.  Lontz,  147  Ind.  417;  Marmon  v.  White. 

151  Ind.  445  ■,American  Trust,  etc..  Bank  v.  McOettigan, 

152  Ind.  582,  B88,  71  Am.  St.  345. 

The  giving  of  credit  by  the  appellant  to  Backus,  and  its 
inability  to  collect  its  claims,  can  not  be  justly  attributed 
to  the  failure  of  Mrs.  Backus  to  have  her  deed  placed  upon 
record,  nor  can  they  fairly  be  regarded  as  the  natural  and 
probable  consequences  of  that  omission.  In  giving  credit 
to  Backus  the  appellant  may  have  been  influenced  by 
many  other  considerations,  such  as  his  previous  standing 
and  character  in  the  business  community,  his  general  rep- 
utation as  a  man  of  property,  and  his  promptness  and  in- 
tegrity in  former  dealings  with  the  bank.  The  court  did 
not  find  that  if  the  appellant  had  known  that  the  deed  had 
been  executed,  it  would  not  have  made  the  loans  to  Backus 
or  to  his  firm. 

If  it  be  true,  as  asserted  by  counsel  for  appellant,  that 
the  taking  of  a  deed,  instead  of  a  mortgage,  as  security  for 
a  debt,  is  an  indication  of  fraud  requiring  explanation,  we 
can  not  say  that  the  transaction  was  not  fully  explained  by 
the  evidence ;  and  as  the  court  failed  to  find  the  existence  of 
fraud,  we  most  presume  that  such  explanation,  if  necessary, 
was  made. 

Without  affirming  or  denying  the  proposition  that  a  deed 
not  fraudulent  when  executed  may  become  so  by  conceal- 
ment, it  is  perfectly  dear  that  this  result  will  not  follow 
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from  the  mere  withholding  of  the  deed  from  record,  where 
the  party  attacking  it  ia  neither  a  suhaequent  purchaBer, 
lessee,  or  mortgagee.  To  hold  that  such  failure  to  record 
would  have  that  effect  would  be  to  extend  the  statute  far 
beyond  its  letter  and  purpose,  and  t«  place  general  creditors 
of  the  grantor  or  mortgagor  upon  the  footing  of  subsequent 
purchasers,  le^seee,  and  mortgagees. 

There  was  no  finding  that  Mrs.  Backus  allowed  her  hus- 
band to  use  and  invest  her  moneys  in  property  in  his  own 
name,  and  to  get  credit  upon  it,  and  that  she  postponed 
taking  security  for  her  claims  against  him  until  he  became 
insolvent,  or  was  in  danger  of  insolvency.  On  the  con- 
trary, the  court  found  that  she  took  the  deed  by  way  of 
security  at  an  early  stage  of  the  dealings  between  herself 
and  her  husband,  and  while  he  was  solvent 

The  court  did  not  find  the  existence  of  fraud  as  an  ulti- 
mate fact  in  the  conduct  of  the  appellees,  nor  is  fraud  in 
their  proceedings  deducible  from  the  other  facts  specifically 
found.  All  of  these  are  consistent  with  the  conclusion  that 
the  deed  and  mortgage  executed  by  Backus  to  his  wife  were 
given  in  good  faith,  and  we  can  discover  nothing  In  the 
conduct  of  the  appellee  Mary  J.  Backus  which  shonld 
operato  to  estop  her  from  setting  up  and  enforcing  her 
security  in  the  present  suit 

But  suppose  that  Mrs.  Backus  had  purposely  and  with 
a  fraudulent  intent  withheld  from  record  the  instrument 
executed  hj  her  husband  May  23,  1895.  This  would  not 
have  prevented  her  from  abandoning  it  altogether,  and  tak- 
ing from  her  husband  a  new  mortgage  to  secure  the  payment 
of  any  indebtedness  justly  due  to  her  from  him  The  appel- 
lant could  not  have  been  harmed  by  the  mere  existence  of  an 
instrument  under  which  no  right  was  asserted.  Neither 
would  the  fact  that  it  was  purposely  kept  off  the  record  with 
a  fraudulent  intent  vitiate  a  subsequent  mortgage  executed 
by  the  husband  in  good  faith  and  upon  a  valuable  consider- 
ation, although  the  new  mortgage  was  intended  to  secure  the 
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debt  described  in  the  instrument  which  was  never  recorded. 
Backns  executed  the  new  mortgage  April  3,  1896,  and  it 
was  placed  upon  record  April  17,  1896,  within  the  time 
required  bj  the  Btatute.  The  first  of  appellant's  judgments 
■♦as  rendered  July  1,  1896,  or  seventy-four  days  after  the 
new  mortage  was  recorded.  This  mortgage  could  be  set 
aside  by  the  appellant  only  upon  proof  that  it  was  eKeeuted 
without  consideration  or  with  a  fraudulent  intent  of  which 
Mrs.  Backus  had  notice,  or  concerning  which  she  should 
have  made  inquiry.  As  the  appellant  took  no  mortgage  or 
other  lien  upon  Backus'  real  estat^  it  left  him  free  to  mort- 
gage or  otherwise  encumber  or  convey  the  same  to  any  pur- 
chaser or  mortgagee  in  good  faith  for  a  valuable  considera- 
tion. The  court  found  that  the  mortgage  of  April  3,  1896, 
was  executed  by  Backus  to  his  wife  in  good  faith,  and  to 
secure  a  valid  and  just  claim  against  him.  She  had  the 
ri^t  to  obtain  seciirity  for  the  payment  of  her  claim,  just 
as  any  other  bona  fide  creditor  might  have  done.  She  did 
obtain  her  mortgage  before  any  lien  upon  the  premises 
mortgaged  was  acquired  by  the  appellant,  and  no  rule  of 
law  or  equity  deprives  her  of  the  advantage  so  obtained. 
Eeiney  v.  Loniz,  147  Ind.  417 ;  Adams  v.  Curtis,  137  Ind. 
176 ;  Fulp  V.  Beaver.  136  Ind.  319 ;  Dillen  v.  Johnson,  132 
Ind.  75;  Rockland  Co.  v.  Summerville,  139  Ind,  695; 
John  ShillUo  Co.  V.  McCmneU,  130  Ind.  41. 

The  court  rendered  judgment  upon  the  finding  and  con- 
clusions of  law  in  favor  of  the  appellant  for  $6,029.40,  the 
amount  due  upon  the  notes  assigned  by  McCarty  to  the 
appellant,  and  for  the  appellee  Mary  J.  Backus  for  $12,- 
309.39.  The  decree  further  provided  for  the  foreclosure  of 
the  mortgages  of  the  appellant  and  the  appellee  Mary  J. 
Backns  and,  in  the  first  instance,  for  the  sale  of  the  im- 
divided  two-thirds  of  the  mortgaged  premises,  and  that  the 
remaining  one-third  of  the  real  estate  be  reserved  and  set 
apart  to  the  appellee  Mary  J.  Backus,  as  and  for  her  in- 
choate interest  in  said  property.    It  also  directed  that  if  the 
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proceeds  of  the  sale  of  snob  two-thirds  of  the  real  estate 
should  be  more  than  aufScieut  to  pay  the  mortage  indebted- 
nesa,  then  such  proceeds  should  be  applied  ( 1 )  to  the  pay- 
ment of  the  coeta  of  the  suit;  (2)  to  the  discbarge  of  the  tax 
claim  held  by  the  appellant,  to  the  amount  of  $1,630.76, 
with  interest;  (3)  to  the  payment  of  the  appellant's  judg- 
ment for  $6,029.40,  the  amount  of  the  mort£;sge  debt,  with 
interest  thereon ;  (4)  to  the  payment  to  the  appellee  Mary  J. 
Backus  of  $12,309.39,  the  amount  of  her  mortgage  claim, 
with  interest  on  the  same;  and  (5)  to  the  payment  of  the 
judgments  due  and  found  to  be  owing  to  the  appellant  as  set 
out  in  the  special  finding.  The  judgment  also  provided 
that  in  case  the  property  should  be  sold,  and  the  same 
should  he  hid  in  by  Mrs.  Backus,  she  should  have  the  right 
to  credit  her  mortgage  indebtedness  on  the  purchase  price, 
after  paying  in  a  sum  sufficient  to  discharge  in  full  the 
claim  of  the  appellant 

The  appellant  moved  to  strike  out  that  part  of  the  JTiAg- 
ment  directing  that  two-thirds  only  of  the  real  estate  be 
sold  in  the  first  instance,  and  that  the  remaining  third 
be  reserved  and  set  apart  to  Mary  J.  Backns  as  and  for  her 
inchoate  interest  in  the  premises.  It  also  moved  to  strike 
out  so  much  of  the  judgment  aa  authorized  a  credit  upon  the 
bid  of  Krs.  Backus  of  the  amount  of  her  mortgage  indebt- 
edness in  case  she  should  purcbaae  the  property  at  a  sale 
under  the  decree  after  paying  in  cash  the  full  amount  of  the 
claim  of  the  appellant.  A  further  motion  was  filed  by  the 
appellant  to  modify  the  decree  by  striking  out  everything 
between  the  first  and  last  clauses  thereof,  and  inserting  in 
lieu  thereof,  in  substance,  that  the  deed  executed  by  Backus 
to  his  wife  May  23,  1895,  was,  in  effect,  a  mortgage  to  se- 
cure the  same  debt  described  in  the  mortgage  of  April  3, 
1896 ;  that  the  McCarty  mortgage,  held  by  the  appellant,  be 
foreclosed,  and  that  the  whole  of  the  premises  in  controversy 
be  sold  without  relief  from  valuation  laws,  as  other  lands 
are  sold  on  execution;  that  the  proceeds  be  applied  (1)  to 
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tbe  costo  of  tlie  suit;  (2)  to  the  appellant's  tax  claim  of 
$1,630.76,  -with  interest;  (3)  to  appellant's  mortgage  claim 
of  $6,029,40,  witJj  interest;  (4)  to  the  mortgage  claim  of 
Mary  J.  Backus,  amounting  to  $12,309.39,  with  interest; 
and  (5)  to  the  payment  of  the  judgments  held  by  the 
appellant,  as  found  by  the  court,  with  interest  thereon. 

While  that  portion  of  the  decree  directing  the  sale  of  the 
mortgaged  premises  was  not,  in  all  respects,  such  as  might 
have  been  proper  under  the  statute,  the  modifications  de- 
manded by  the  appellant  were  unauthorized  and  inappro- 
priate, and  the  court  did  not  err  in  refusing  to  make  them. 
Tbe  proposed  recital  concerning  the  deed  of  May  23,  1895, 
was  altogether  unnecessary ;  its  character  and  purpose  hav- 
ing been  fixed  and  declared  by  the  finding  and  the  decree 
as  it  stood.  The  direction  concerning  the  credit  to  be  al- 
lowed upon  the  bid  of  Mrs.  Backus  in  the  event. that  she 
became  tbe  purchaser  of  the  real  estate  at  tbe  sale  under  the 
decree  was  not  improper,  although  it  may  have  been  super- 
fluous. The  proposed  order  for  the  sale  of  the  whole  of  the 
premises,  without  provision  for  the  protection  of  the  in- 
choate interest  of  Mrs.  Backus  therein,  was  palpably  wrong. 
TTpon  such  a  sale,  unless  she  redeemed  the  property  within 
a  year,  her  interest  would  have  been  entirely  lost 

We  find  no  error  in  the  record.    Judgment  affirmed. 


Lane  v.  Patton  et  al. 

[No.  19,889.    FUed  January  80,  1908.] 

From  M<mtgomer7  Oiicnit  Court;  Jere  Wat,  Jndge. 

Suit  by  Edward  Patton  against  JoMma  M.  Lane  and  otlten. 
From  a  decrae  for  ptaintiff,  Joanna  U.  Lane  appeals.    Reeentd. 

R.  H.  RUtim,  T.  H.  RvUne  and  flaroW  Taylor,  for  appellant. 

Charles  JoAnrtow,  IF.  H.  Johntton,  M.  W.  Bruner,  Louig  McMaint, 
Benjamin  Crane  and  A.  B.  Andenon,  tar  appellees. 

DowLiNQ,  S. — This  action,  like  that  of  Taylor  v.  Patton,  ante,  4, 
was   brought  by  the  appellee  Patton   to  enforce   an   i 
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ftgaioat  tbe  propertr  of  the  appeUant  for  a  atraet  imprDTBment 
under  an  ordinance  passed  b;  the  oommon  oonncU  of  ths  tity  of 
Ciawfordsrille.  The  qoeetiona  presented  are  the  same  as  those  in 
Taylor  v.  Patton,  «upra,  and,  on  the  antbority  of  that  case,  the  Jadg- 
ment  is  reversed,  with  instmotioDs  to  sustain  the  demmrers  to  the 
complaint,  and  for  further  prooeedings  in  oonf ormity  to  this  opinion. 


Peterson  v.  Union  Trust  Company  et  al. 

[No.  20,000.    Filed  Janoarr  15, 1903.     Uotion  to  reinstate  ororrnled 
March  11,  lOOS.] 

i^om.  Adams  Oironit  Oonrt ;  D.  D.  Heller,  Judge. 

Suit  by  the  Union  Trust  Cknupanr  against  Etiia  J.  Peterson  and 
oth^n.    From  a  decree  for  plaintiff,  Eliza  J.  Peterson  appeals. 
Transferred  from  Appellate  Oonrt,  nnder  41337a  Bums  1901.    Ap- 
peal damuied. 

R.  S.  PaUnon,  Shaffer  Peterton  and  C.  0.  France,  for  appellant 
0.  _B.  Jameton  and  F.  A.  Jott,  for  appellees. 

Hadlbt,  O.  J.— This  appeal  was  filed  here  Angust  31, 1901,  and  Is 
govemeS  bj  the  roles  of  this  and  the  Appellate  Oonrt  promulgated 
Jannarjr  4,  1900,  and  in  force  since  Norember  26,  1900.  There  is  no 
indes  attached  to  the  transoript  as  required  by  the  third  of  said 
roles,  aud  under  the  authority  of  State,  ex  rel..  t.  LanJrford,  158 
Ind.  84,  the  appeal  is  dismissed. 


Helms  et  al.  v.  Sherman  et  al. 

[No.  19,682.    Filed  May  1,  lOOS.] 

From  Hamilton  Oironit  Court;  J.  P.  Seat,  Judge. 

Petiti<m  by  Thomas  Sherman  anA  others  for  a  drain.  S^tan  a 
judgment  for  petitioners,  remonstrators  appeaL    Affirmed, 

I.  W.  Otrittian,  W.  S.  Chriitian  and  E.  C.  Cloe,  for  appellants. 
Oenrge  Shirtt  and  W.  E.  FeHig,  for  appellees. 

OiLLSTT,  J. — The  same  question  is  presented  in  this  case  as  was 
involved  in  Makeever  v.  MaxHnddU,  166  Ind.  666,  and  upon  the  author* 
ity  of  that  case  this  case  is  affirmed. 
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Huntington  County  Loan  and  Savings  Asso- 
ciation V.  Cast  et  al. 

[No.  19,990.    Piled  Jane  17,  1908.  ] 

From  Himtingtoa  Oinniili  Ooort;  C.  D.  Landig,  Special  Judge. 

Action  by  the  Hontington  Coiutj  Loan  &  Savliiga  ABsooiation 
againat  Simon  T.  Oaat  and  othera.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

V.  S.  Leth  and  X.  L.  Spauxr,  for  appellant. 

0.  W.  WhUdock,  S.  E.  Cook,  T.  G.  Siraih,  J.  B.  Ktrmer  and  Ehm 
Lah,  for  appellees. 

DowLiHQ,  J.— Action  by  the  appellant  apon  the  bond  of  the  ai>- 
pellee  Cast,  who  had  been  the  secretary  of  the  association,  to  reoorw 
moneys  reoeired  by  him  as  snch  officer,  and  for  which  he  had  failed 
to  aocoont.  The  appellees  other  than  Oast  were  the  snretiee  npon 
the  bond.  Issues  were  fonned,  and  the  cause  was  submitted  to  titte 
ooort  for  trial.  A  special  finding  was  made  at  the  tequeet  of  the 
appellant,  and  the  conclusions  of  law  were  in  favor  of  the  appel- 
lees. Bxoeptioiis  to  the  oonolusions  of  law  w«re  duly  reserved,  and 
a  motion  for  a  new  trial  was  made  by  the  appellant  and  overmled 
by  the  court.    Judgment  for  the  appellant  for  flfl.TS. 

The  errors  assigned  and  not  waived  by  failure  to  disonas  them  an 
the  conolosions  of  law  and  the  mliug  of  the  court  upon  the  motirai 
for  a  new  trial.  The  point  made  under  the  several  asBignmenta  la 
that  the  amount  of  the  recovery  is  too  small. 

It  appeared  from  the  proof  that  the  appellee  Oast  had  been  the  aeo- 
retary  of  the  association  for  eight  yean,  and  that  in  each  year  he 
hod  been  a  defaulter.  The  bond  supposed  to  have  been  given  by 
Oast  for  three  years  of  the  time  he  served  as  aeoretary  could  not  be 
found.  When  it  was  discovered  that  the  secretary  had  embezzled 
the  moneys  of  the  association,  he  and  his  wife  conveyed  to  it  cer- 
tain real  estate  by  deed,  and  he  also  turned  over  a  small  amount  of 
stock  in  the  association.  One  of  the  sureties  on  the  bond  in  salt 
made  a  payment  on  account  of  the  amount  due. 

It  is  contended  by  the  appellant  that  no  special  direotioa  was 
given  by  Oast  as  to  the  application  of  the  paymenta  made  by  him 
by  the  transfer  of  his  im>perty,  and  that  it  hod  the  right  to  apply 
such  payments  to  the  nnsecnred  claims  against  Oast.  The  appel- 
lees insist  that  the  property  was  conveyed  to  the  association  t(a 
the  purpose  of  paying  the  claims  for  which  the  securities  were 
liable,  and  that  the  nnaeoured  debta  were  not  embraced  in  the  ar- 
rangement.   Oounsel  for  appellant  assert  that  the  question  of  Qi^ 
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right  of  the  appellant  to  make  the  application  of  the  payments  is 
'one  of  law;  connsel  for  the  appellees  contend  that  it  is  one  of  fact. 

There  was  eridenoe  that  tiie  traoafer  of  property  was  made  tor 
the  benefit  and  protection  of  the  stueties,  and  this  being  the  case, 
we  can  not  say  that  the  court  erred  in  its  finding  on  that  branch  of 
the  case,  or  that  each  finding  was  not  gnstained  by  sofflcient  evi- 
desoe.  The  conclosiona  of  law  were  fully  warranted  by  the  find- 
ings of  fact. 

There  is  no  errar  in  the  record.    Jndgment  a£Bnned. 


INDEX. 
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BDch  an  alteration  as  will  vitiate  the  note.  Otborn  v.  HaU,  153. 
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Gonstmction  as  to  cases  arising  subsequent  to  amendment  of 
statnte,  see  Statutes,  8;  QiveaY.  State,  55S. 
AHSWXK— To  bad  complaint,   see  Plsacinq,    18;   AlexamUr  v. 
Spaidding,  176. 
Proof  nnder  general  denial.  Bee  Pleadino,  19;  Indiana  Trutt  Co.  y. 
Finiller,  647. 
APPKAX  AND  EBBOH-^Eridence  in  criminal  oanse,  see  Ordc- 

inalLaw,  24;  Shuiarv.  SUUe,  SOO. 
1.  From  Appellate  Court. — Jvritdiction  of  Suprtme  Cmai. — Amowd  in 
Omlrowrfy.— Under  610,  olanee  8,  of  the  act  of  I9D1  (Acts  1901,  p.  666), 
providing  for  appeals  from  Appellate  to  Supreme  Court  in  certain 
cases,  the  words  "amoant  in  controverHy"  refer  only  to  money 
demands  and  money  judgments.  Smith  v.  American,  etc.,  Co.,  I4I. 
S.  From  Appellate  Cnart. — Record. — Affidavit. — In  an  appeal  from  the 
Appellate  to  the  Supreme  Court,  on  the  ground  that  the  amount 
in  controversy  exceeds  98,000,  an  affidavit  as  to  the  amount  in 
controversy,  which  was  filed  in  the  Appellate  Court,  is  no  part  of 
the  record  and  will  not  be  considered. 

Sm^  V.  American,  etc.,  Co.,  I4I. 
8.     Omftituficmal  Queition. — A  mmstitntional  question  will  not  be  de- 
cided, where  the  canse  can  properly  be  disposed  of  otherwise. 

damtmert  Paper  Q».  V,  Eyer,  4S4. 
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4.  JttrUdietion. — Validilf/  of  Ordiitantx. — Where  on  appeal  thev^ditj 
of  an  ordinanoe  of  a  mnnioipal  corporation  is  inTolved,  the  JnriB- 
diotion,  onder  49  of  act  of  Uacob  12,  1901  (Aota  1901,  p.  ses),  U 
in  the  Snprame  Oonrt.  Taylor  T.  PaOoa,  4 

6.  Change  of  Venue. — Superior  Owrit.^-JarixdietUm  of  Cote  on  Chanqe 
of  Venue. — Where  a  oansa  was  sent  to  the  saperioi  oonrt  of  an  ad- 
joining oonnty  on  change  of  renne,  and  the  plaintiff  filed  in  anch 
oonrt  an  amended  complaint  and  a  reply  to  defendant's  answer, 
vithont  objection  to  the  juTisdiotion  of  the  oonrt,  and  proceeded 
to  trial,  it  is  too  late  fd  him  to  question  the  jnrisdiction  of  the 
oonrt  for  the  flnt  time  on  appeal.    ifonJbinv.  PemitylvaniaCo.,44.7. 

6.  PortiM.— Unless  all  parties  adverse  to  appellant  in  the  conrt  be- 
low are  made  appellees  in  this  court,  the  case  can  not  be  deter- 
mined  on  its  merits.  Knhn  v.  American  MuL  Life  /ni.  Cb.,  356. 

7.  Vaaition  Appeal. — Partie*. — All  of  the  defendants  affected  in  anv 
manner  bj  the  jndgment  appealed  from  mnst  be  made  co-appel- 
lants  in  a  raoation  appeal.  Hajpnaker  t.  Sdateck,  443. 

8.  Vacation  Appeal. — Portia. — The  mere  fact  that  appellant,  who 
was  one  of  several  lien  holders  made  oodefendonts  in  an  action  to 
fOTeclose  a  mortgage,  set  np  his  lien  bj  way  of  answer  and  crosa- 
oomplaint  oonstitntes  no  exception  to  the  rule  requiring  all  de- 
fend^ta  to  be  mads  00-appelluits  in  a  raoation  appeal. 

Haymaker  t.  Schneek,  44S. 

9.  Tranteript. — Rreord  of  Platdingt  TrantmiOed  on  Change  of  Venue, 
— While  it  is  tho  daty  of  the  clerk  of  the  conrt  from  which  an 
appeal  is  taken  to  copy  in  the  transcript  a  complaint  transmitt«d 
to  snoh  oonrt  on  change  of  venne,  a  copy  of  the  oomplaint  set  ont 
in  a  copy  of  the  transcript  made  on  change  of  renne  will  be  con- 
sidered on  appeal,  where  it  is  properly  authenticated  by  the  cer^ 
tifloate  of  the  clerk  of  the  oonrt  from  which  the  appeal  is  taken. 

SmUhem  Ind.  R.  Co.  v.  Martin,  £80. 

10.  BUI  of  Exceptiont. — EvuUrux. — Record  — The  evidence  oan  not  bo 
considered  on  appeal,  where  what  purports  to  be  a  bill  of  excep- 
tions embracing  the  eridence  does  not  appear  to  have  been  pro- 
sented  to  the  judge  for  signatore  within  the  time  allowed  by  tfaa 
court.  Indiana,  etc.,  OH  Co.  V.  O'Brien,  t6S. 

11.  BQl  of  Exeeptioni. — FUing. — The  evidence  is  not  properly  in  the 
record  where  the  bill  of  exceptions  is  not  shown  to  have  been 
filed,  either  in  open  oonrt  or  with  the  olerk,  after  being  signed 
by  the  jndge.  Indiana,  etc.,  Od  Co.  v.  O'Brien,  S66. 

12.  Evidente. — Record. — Where  appellant,  who  on  Jnne  23  wW 
given  sixty  days  U>  file  his  general  bill  of  exceptions,  filed  the  re- 
porter's transcript  of  the  evidence  which  was  not  certified  by  the 
Jndge  until  September  26,  and  was  refiled  October  SO,  the  evi- 
dence is  not  properly  in  the  record.  Timmondt  ▼,  Twomey,  Its. 

18.  Where  the  olerk  took  the  part  of  the  original  bill  of  exceptions 
containing  the  .evidence  and  incorporated  it  in  the  transcript 
without  copying,  and  copied  the  remainder  of  the  bill  containing 
appellant's  challenge  to  the  array,  the  instmctions  to  the  jniy, 
and  the  judge's  certificate  to  the  bill,  the  evidence  ia  not  prop- 
erly in  the  record,  nnder  4f661,  662  Bums  1901,  requiring  (dl 
original  papers,  docnments,  or  entries  to  be  copied  into  the  tran- 
script, nor  nnder  feSSa  Boms  1901,  which  provides  tliat  the  orig- 
inal bill  containing  the  evidence  may  be  embraced  in  the  ttatk- 
aoript  instead  of  copying  it  therein. 

Maniin  v.  Pennij/lvama  Co.,  447. 
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14.  Record.— OrMtruU  Bill  of  EreepUoni.— The  set  of  1878  (Acta  1876,  j). 
191),  b7  whicD  the  ori^iiial  bill  of  exoei>tioi>s  oontoiiung  the  «Ti- 
denoe  could  be  embraoed  in  the  trsnacript  without  oopTing  the 
etaa^,  vsb  npealed  by  {1477  Botsb  1901. 

Xantin  v.  Penntsivania  Co.,  U7. 

16.  Stcotd, —  Ongirud  BSl  of  Exeeptiont. — Inetmetiora. — InstmotloiiB 
embodied  in  an  original  bill  of  exoeptione  embraoing  the  evidence 
which  Ib  certified  upon  appeal  without  oopying  can  not  be  con- 
sidered as  a  legitimate  put  of  snch  bill.  Bout  t.  Dotdy,  670. 

Ifl.  A  hill  of  exceptions  purporting  to  embraoe  the  InstmotionBcan 
not  be  regarded  se  a  part  of  the  record  where  it  is  not  shown  that 
it  was  ever  filed  with  the  olerk  or  in  court  after  it  was  signed  by 
the  jadge.  Bant  t.  Donly,  670. 

17.  Record. — iTutrudione. — Exee^tioru. — In  order  to  make  instmotioiiB 
a  part  of  the  record  by  epecial  exceptions  writt«n  on  the  margin 
of  each,  nnder  iMS  Bums  1901,  they  most  be  filed  after  the  excep- 
tions are  reserved.  Williams  t.  Chapman,  130. 

IB.  Ijvtructiont.—Wh^n  Evidence  it  Not  in  JlecOTd.—WhoT&  the  evl- 
denoe  is  not  in  the  record,  the  instructions  given  by  the  oonrt  will 
not  be  held  emmeons  if  correct  nnder  any  evidence  admissible 
nuder  the  issnes  in  the  oaose.  Uankin  v.  Fenruylvania  Co.,  447- 

19.  Where  a  special  bill  of  exoeptions  containing  instnictions 
given  and  refosed  does  not  show  that  it  contains  all  of  the  in- 
BtrtLctions  given,  and  the  evidence  is  not  in  the  record,  the  in- 
stmctions  can  not  be  considered.  Timmondt  v.  Tuiomey,  123. 

30.  Reqaeited  Jnstnictiom. — Failure  k>  Sign. — Available  error  can  not 
be  predicated  on  the  refusal  of  the  court  to  give  certain  instmc- 
tions  to  the  jury,  where  the  requested  instmctlans  were  not  signed 
by  the  party  offering  them  or  by  his  attorney.    Starr  v.  Slate,  66i. 

21.  Irutructiont. — Joint  Amgnment. — New  Trial. — A  8i>eoi&cation  in  a 
motion  for  a  new  trial  uiat  the  court  erred  in  giving  a  certain 
series  of  instmctious  is  not  available  on  appeal  nnlees  all  of  the 
inatmctions  so  specified  are  erroneous.  Jonet  \.  State,  557. 

22.  Instructions. — Joint  E.Treption. — A  joint  exception  to  the  action 
of  the  conrt  in  refnsing  to  give  certain  instmotions  is  not  avail- 
able if  any  one  of  the  mstructions  was  correctly  refused. 

EaiMter  v.  Reynolds,  J3S. 

33.    Special  Finding. — A  motion  tai  a  snpplemental  flndinK  does  not 

present  any  question.        Muncie  Nat.  Qa*  Co.  v.  City  of  Mvncie,  97. 

24.  J&cord.— Jfoft'mi.— A  motion  to  strike  out  which  is  not  made  a 
part  of  the  record  by  bill  of  exoepticm  ot  order  of  oonrt  can  not 
be  considered  on  appeal.  Smith  v.  Borden,  tSS. 

25.  BUI  of  Exceptions  Without  Formal  Introduction. — A  doonnient  In- 
coriwrated  in  the  record  and  signed  by  the  trial  judge  as  a  bill  of 
exceptions  containing  the  evidence,  can  not  on  appeal  be  treated 
as  such,  where  it  oontains  no  formal  introdoction. 

*  Knickerbocker  lee  Co.  V.  Lems,  494. 

SB.  BQl  of  Exemtioni. — "Insert." — Where  a  transcript  recites  the 
flline  01  a  bill  of  exceptions,  and  directs  it  to  be  set  out  by  the 
word  "insert,"  the  bill  of  exceptions  should  appear  in  the  tran- 
script immediately  following  the  recital  of  its  filing;  otherwise 
it  can  not  be  considered  on  appeal. 

Knickerbocker  lee  Q>.  t.  Lewis,  494. 

S7.    Record. — Asti^ment  of  Error. — Where  the  record  on  appeal  die- 

oloBM  that  plaintiffs  demnrted  separately  and  severally  to  the 
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second,  third,  and  fourth  paiagraphs  of  snawer,  and  that  the  d^ 
mnrrer  was  overruled  as  to  the  second  and  fonrtb  but  is  entirely 
silent  in  respect  to  the  raling  on  the  third  paragraph,  an  assign- 
ment  that  the  conrt  eired  in  OTermling  the  demnirer  to  the  second, 
third,  aod  fonrtb  paragraphs  of  answer  presents  no  qoestion  for 
deoiaion.  Smith  t.  Borden,  2tS. 

28.  FaUurt  to  Comply  with  Court  RuUs  at  to  Brie/.^Ditminal.—Tba 
failure  of  appellant  to  comply  with  the  role  of  the  Supreme  Conrt 
requiring  separate  Btatementa  in  his  brief  of  propositions  relied 
upon,  together  with  the  aathorities  relied  on,  is  a  canse  for  dis- 
missal of  the  appeal.  Given  y.  Slate,  651, 

29.  That  the  evidence  was  not  snffloient  to  sostain  the  finding  of 
the  trial  court  may  not  be  considered  on  appeal,  where  clause  firo 
of  role  twenty-two  of  the  Bapreme  Court,  requiring  the  statement 
in  the  brief  to  contain  a  condensed  recital  of  tlie  avidenoe,  has 
not  been  complied  with.  Botettry.  Cfutmbfrlnin,  Hi;  Security,  etc., 
Attn.  T.  Lee,  £49;  Perry,  etc..  Stone  Co.  v.   WiUon,  435. 

SO.  Where  appellant  failed  to  set  forth  in  its  brief  a  copy  of  the 
complaint,  or  the  substance  thereof,  and  the  demnirer  thereto  M 
required  by  olan«e  five  of  rule  twenty-two  of  the  Supreme  Oonrt, 
an  assignment  based  upon  the  action  of  the  oonrt  In  OTetmling 
the  demnirer  to  the  complaint  will  be  deemed  waived. 

Perry,  etc..  Stone  Co.  v.  Wilton,  4SS. 

81.  Briefi.—InterTogatorie*  to  Jwry. — Waiver  of  Error.— An  aaeignment 
that  the  conit  erred  in  overruling  appellant's  motion  for  judgment 
on  the  answers  to  Inteirogatories  notwithetanding  the  general  ver- 
dict, is  waived  by  failure  of  appellant  to  set  out  in  its  brief  a 
copy  of  the  interroRatories  and  answeis,  or  the  substanoe  or  a 
oondeiued  recital  of  the  answers,  as  required  by  role  l;wenty-two 
of  the  Supreme  Court.  Perry,  etc..  Stone  Co.  v,  WHion,  435, 

82.  Under  rules  twenty-one  and  twenty-two  of  the  Bapreme  Court 
requiring  an  appellant  to  file  his  brief  within  sixty  days  after  the 
submission  of  the  cause  and  state  therein  the  errors  relied  upon 
for  reveisal,  points  not  stated  therein  are  waived  end  cannot  be 
presented  in  a  brief  eabsequently  filed  purportinK  to  contain  a 
citation  of  additional  authorities.    Contumert  Paper  Co.  v.  Eyer,  434. 

88.  Uotiont  to  StrOe  Out  Not  in  Record.— Prior  to  the  passage  of  the 
act  of  1906  (Acts  1903,  p.  3BS),  providing  that  motions  to  insert  or 
sbriike  out  soiy  pleading  or  ptirts  of  a  pleading  must  set  forth  the 
words  to  be  inserted  or  stricken  out  and  that  the  motion  and  ruling 
thereon  shall  be  a  part  of  the  record  without  a  bill  of  exceptions, 
the  ruling  of  the  oourt  in  augtaining  in  part  and  overruling  in  part 
a  motion  to  strike  out  can  not  be  reviewed  on  appeal,  where  the 
motion  and  the  ruling  thereon  are  not  brought  into  the  record  by 
bill  of  exceptions  or  order  of  court.      Crytiai  Ice  Cto.  v.  Morrit,  651, 

84,    Miteotidvel  of  Jury.  — Affidavitt  not  in  Record,  — Alleged  miscondact 

of  the  jury  brought  to  toe  attention  of  the  trial  oonrt  by  affidavits 

filed  in  support  of  a  motion  for  a  new  trial  can  not  be  considered 

on  appeal,  where  the  afSdavita  are  not  made  a  part  of  the  record. 

TimmontU  v.  Tuiomey,  ISS. 

86.  Motion  to  Modify  Decree  Not  in  Record. — Where  a  motion  to  modi^ 
the  decree  is  not  incorporated  in  the  bill  of  exoeptions,  or  otherwise 
made  a  part  of  the  record,  the  question  is  not  before  Uie  Supreme 
Court.  Muncte  Nat.  Gat  Co.  v.  City  of  MiencU,  97. 

86.  Tn»ugicierU  Evidence.— Bad  Antiver.—'WhBre  the  plaintiff  fails  to 
make  out  a  case  in  tiie  trial  court,  he  can  not  complain  on  appeal 
that  defendant's  answer  was  insufficient. 

vli«.i:and«r  r.  Spanldmg,  17S. 
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87.  Enor  Indueed  by  Appellattt. — Appellant  will  not  be  heard  to 
complain  of  the  action  of  the  court  in  Biibniittiiig  a  cause  of 
equitable  oognizance  to  a  jarj,  where  the  oaii«e  yraa  bo  Bubmitted 
at  the  instance  of  appelant  and  over  the  objection  and  exception 
of  appellee.  Tkomt  v.  Comirtd,  666. 

38.  Special  Findmg.SOenee  of  Finding. — The  sUenoe  of  the  Bpeoial 
finding  will  be  ooDsideied  on  app^l  as  equivalent  to  an  exprcM 
finding  against  the  appellaut  on  all  material  facta  which  it  waa 
obliged  to  prove.  State  Bank  v.  Baektu,  6St. 

89.  Slrwk  Jury. — Frettanption. — Where  nnder  a  demand  for  a  struck 
jniy  it  appears  that  the  clerk  of  the  conrt  took  fort7  of  the 
names  in  the  liiit  made  and  filed  by  the  jni;  conuniaaionem  from 
which  a  jniy  was  struck,  it  must  be  held  on  appeal,  nothing  to 
the  contTsr}-  being  shown,  that  the  clerk  adopted  said  fort; 
names  as  his  own  selection,  nnder  4^26  R.  S.  1881. 

Mankin  t.  Penntylvama  Co.,  447. 

40.  Evidence. — Oonjtict.— The  fact  that  there  is  no  conflict  in  the 
evidence  on  one  or  more  essential  lacta  famishes  no  ground  for  the 
reversal  of  a  judgment  in  favor  of  defendant,  where  there  is  a 
sharp  conflict  as'to  certain  other  facte  which  plaintiff  was  re- 
quired to  establish  before  he  was  entitled  to  a  verdict. 

WHliamt  v.  Chapman,  ISO. 

41,  Bamdeu  Error. — Overruling  a  demurrer  to  a  bad  answer  is 
harmless,  where  all  the  roatten  pleaded  were  provable  under  the 
genertd  denial.  Goode  v.  Elwood  Lodge,  etc.,  961, 

&  Where  the  special  findings  set  out  sufficient  facts  to  warrant 
a  decree  nnder  the  amended  aeoond  paragraph  of  complaint, 
error,  if  any,  in  sustaining  a  demurrer  to  the  flist  paragraph  of 
complaint,  was  baimless. 

M'uneie  ffat.  Oai  Co.  v.  City  of  Munde,  91. 

48.  JTctrmla*  Error.  —  iTUtructitmt.  —  Inturanee. — Under  ^0  Bums 
1901,  that  a  judgment  shall  not  be  reversed  "where  it  shall  ap- 
pear to  the  court  that  the  merits  of  the  cause  have  been  fairly 
tried  and  determined  in  the  court  below,"  the  Supreme  Court 
will  not  reverse  a  judgment  against  an  insnrance  company  be- 
cause of  an  instmction  without  the  issoes  on  the  question  of 
waiver  of  proofs  of  loss,  where  under  the  evidence  no  other  con- 
clusion could  have  been  reached  on  the  qnestion  of  waiver  than 
that  reached  by  the  jury.  Germama  Fire  Int.  Co.  v.  Pitcher,  S9t. 

44.  Barmleit  Error, — Miteonduct  of  Omauel. — Alleged  misconduot 
of  counsel  in  suggesting  to  the  jury,  in  argument,  that  certain 
interrogatories  should  be  answered  by  the  words  "No  evidenoe," 
yukt  hivmlees,  where  affirmative  answers  to  such  interrogatories 
would  not  have  created  an  irreoonoilable  oonfliot  between  the  an- 
swers to  interrogatories  and  the  general  verdict. 

ComuTnert  Fixper  Co.  v.  Eyer,  414, 

46.    tFntver.— Questions  not  diecuBsed  are  waived. 

Oral-  Creek  Stone  Co.  v.  Dearmin,  16S;  Smith  v,  Borden,  SU. 

46.  Motion  to  Quath  Snmmont. — Antwer. — Waiver. — Defendant  in  a 
mandamus  proceeding  did  not  waive  the  right  to  present  for  re- 
view the  action  of  the  court  in  overruling  a  motion  to  qoosh  the 
summons  by  afterward  filing  a  demurrer  and  an  answer  to  the 
merits  of  the  cause.  Board,  etc.,  v.  Mowbray,  10. 

APFBUiATE  OOUBT— Appeal  from,  ace  Appzai.  and  Ebsos  t,  S; 
Smith  V.  American,' etc.,  Co.,  I4I. 


ASSAULT  AJIS  BATTBBT— See  CsansAL  Law. 
When  feloniona  intent  ma;  be  Infeired,  see  Obhhmjo.  Lav,  S; 

Staff  T.  Slate,  661. 


•  street  Improrements,  see  Udnioifai>  Cor- 
porations, 20;  Laakmann  t.  PribAard,  S4. 
ASSIOmCEHT  OF  BKaOB— See  An>SAL  and  Error. 
ASSiamCBNTB— Written  uaignment  of  claim  aa  evidence,  see 

E>viDBNOB,  18;  Botker  t.  ChanAerlain,  II4. 
ABSUSFTION  07  BISK— See  Master  akd  Servamt. 
ATTOBMXT— Hiaoondnct  u  cause  for  aew  trial,  see  Triai^  S-6; 

Ckmtam^n  Paper  Cb.  v.  Eyer,  4S4;  CanMolidaied  SUme  Co.  Y.  Morgan, 

S4I;  Perry,  etc..  Stone  Oo.  v.   WiUon,  435. 
ATT0B1TS78  FEKS— In  action  to  recover  penalt7  for  failing  to 

Batisff  a  mortgage,  see  MoRTaAORS,  6;  Otbom  t.  Hocker,  1. 
Beoorerjr  of  in  action  for  penalt;  for  noncompliance  with  monthly 

paTment  wage  law,  see  Uabter  and  Servant,  1;  Toledo,  etc., 

R.  Co.  V.  Long,  664. 
Allowance  in  criminal  case  beyond  amount  of  appropriation,  see 

OomnTKB,  4;  Board,  etc.,  v.  Motcbray,  10. 


Vn^L  07  EZCBFTIONS— See  Appeal  and  Error. 
BILLS  ANJ}  KOmS — Bee  Altebation  or  iNBTRniEiiTB. 
Agreemenl  to  Usefor  Special  Parpoie. — Breach  of  Agreement. — Prtm^pol 
and  Surety. — Wliera  defendant  execnted  aa  Boretj  two  promisBOrT- 
notes  nnder  an  agreement  with  the  principal  and  payee  thereof 
that  the  notes  shoiild  be  given  in  payment  of  certain  articles  pnr- 
dhased  of  payee,  and  sncn  notes  were  applied  to  a  different  pur- 
pose, witliont  the  knowledge  of  the  enrety,  the  surety  waived 
bis  right  of  defense  thereto  by  executing  new  notes  In  renewal  of 
the  old  ones  with  a  knowledge  that  the  old  notes  had  not  beea 
nsed  for  the  purpose  for  whicn  they  were  execabed. 

Baut  T.  Dordy,  670. 
BONDS— Action  on  official  bond,  see  Extortion;  SlaU,  ex  rd.,  v. 

Baghy,  669. 
BBIBFS— Failure  to  comply  with  rules  of  Supreme  Conrt  As  to 
form  of,  see  Appeal  amd  Error,  SS-^;  Given  v.  State,  5Bt; 
Boeeker  v.  Chamberlain,  II4;  Seemity,  etc.,  Attn.  v.  Lee,  £49;  Perry, 
etc..  Stone  Co.  v.  Wil»on,  4SS;  Conmimert  Paper  Oo.  v.  Eyer,  434. 


negligence. — OtmtAaiid. — A  complaint  against  a  carrier  for  lajniy  to 
a  passenger  alleging  that  the  train  was  so  negligently  managed 
that  while  ronning  at  a  speed  of  ten  miles  an  hour  it  was  brought 
to  a  sadden  stop  and  thereby  with  great  force  and  violence  thiew 
plaintiff  from  his  seat  against  the  wall  and  floor  of  the  car,  states 
A  oauae  of  action,  since  it  was  the  sudden  stopping  of  the  cw  that 
was  complained  of,  not  the  speed  thereof. 

"  "■  ■   ,  it.  Co.  T.  Harbiti,  441. 


CASES — See  Otkrkui.ed  Oaseb. 
For  table  of  oasee  cited,  see  page  vl. 

CESHOILASI — 

Free  (?rav«;  .Soadi.— A  writ  of  wrCumin  will  not  lie  to  review  tbe  pio- 
oeediDfrs  of  the  board  of  commiesioners  in  the  eetabUebmeDt  of  a 
free  gravel  road  on  the  petition  of  a  lemonatrant  alleging  that 
the  petition  for  the  construction  of  the  road  was  not  signed  b^ 
the  requisite  number  of  qualified  freeholders. 

Gifford  T.  BtMTd,  etc.,  6S4. 

CHAIf  OE  OF  VENUE— See  Venub. 

<Tg*n.A<vPMK. — Of  widow  in  action  for  death  of  husband,  see  Gvi- 
SBNOX,  1 ;  Qmtolidated  Stone  Co.  t.  Morgan,  141. 

CITIES — See  WumciFAi.  CkiKPOR^TioRS. 

CITY  ATTORNET— Remoral  of,  see  MuHioiPii.  OoRPORiTiONa, 
7-9;  Dovmey  T.  State,  ex  rel.,  578. 

OOIXATEBAIi  ATTACK— Vacation  of  judgment,  see  Judqubnts, 
4;  Franks  t.  Garrard,  S09. 

COHPBOKISE  AND  SETTLEKEirT— 

1.  Executors  and  Administraion.  —  Damages. — Death  by  Wrongfid  Ad. — 
The  provisions  of  f^24M,  2456  Bums  1901,  relative  to  tlie  col- 
lection and  componnding  of  debts  by  an  administrator  do  not 
apply  to  the  compromise  of  a  demand  made  bj  an  administrator 
for  the  death  of  his  decedent  by  wronKfal  act,  and  tiie  adminis- 
trator in  Booh  case  may  compromise  the  claim  without  order  of 
court.  PitUbvrgh,  etc.,  R.  Co.  v.  Gipe,  sen. 

S.  Exfcuton  and  AdminutraioTs. — Damage*. — Dealh  by  Wrtmgfid  Act. — 
SaSroad  juiief  Auod/Oum. — Where  a  widow  who  was  adminiBtra- 
trix  of  her  husband's  estate  and  beneficiary  in  a  railroad  relief 
fund  certificate  upon  the  life  of  her  husband,  which  provided 
that  the  acceptance  of  bemeflts  from  the  relief  fond  should  oper- 
ate as  a  release  of  all  claims  for  damages  against  the  railroad 
company,  accepted  the  amount  of  the  death  benefit  certificate 
and  signed  a  receipt  as  widow  and  beneficiary,  also  aa  adminis- 
tratrii,  in  fnll  satisfaction  of  all  claims  and  demands  against  the 
n>lief  asBOciation  and  railroad  company  on  account  of  the  death 
of  the  deceased,  such  receipt  pleaded  in  answer  to  an  action  by 
the  administratrix  against  the  railroad  company  for  the  death  of 
decedent  constituted  prima  facie  a  bar,  not  only  to  the  claim  of  the 
widow,  but  also  to  a  recovery  for  the  benefit  of  tlie  children  of  the 
deceased.  PUuburgh,  etc.,  R.  Co.  v.  Gipe,  S60. 

CONSTIT  UTIONAI'  IiAW— Amendment  of  statutes,   see  Stat- 
QTSB,  1,  2;  MankinY.  Pennsi/tvattia  Co.,  447. 
Ckinatitational  question  on  appeal,  see  Appeal  and  Error,  8; 
Coraumere  Paper  Co.  v.  Eyer,  424. 

1,  WeeUy  Wage  iaro.—The  act  of  1899  (AcU  1899,  p.  19S)  providing 
for  the  weekly  payment  of  wages  and  imposing  a  penalty  for  tlie 
violation  thereof  la  an  nnreaacnable  reetrictioQ  upon  the  freedom 
of  contract,  and  is  nnconstitntional  and  void. 

Republic  Iron  A.  Steel  Co.  v.  State,  579. 

2.  Weekly  Wage  Law.-^TiUe.— Penally.— The  penalty  clause  of  the 
act  of  1899  (Acts  1899,  p.  193)  providing  for  the  weekly  payment 
of  wages  is  not  void  iMcause  no  mention  thereof  is  made  in  the 
title  <a  the  act.  Eept^lic  Iron  &  SUel  Co.  v.  Slate,  379. 


OONBTlIUTIONJLli  XiAW— Oontinned. 

8.  Minirman  Wage  Law. — Work  and  Labor. — The  minimiim  wage  Iaw 
(44706&a,  706Gb  Bimu  ISOl),  fixing  a  niiaimiun  r»t«  of  wages  to  be 
paid  nn^illed  labor  employed  upon  anj  public  work  of  the  State, 
ootmti«8,  oitiea,  and  towns,  is  nucotutitational,  bving  violative  of 
$1  of  the  fourteenth  amendment  of  the  federal  Constitntion  and 
also  441  and  28  of  article  1  of  the  state  CooBtitntion. 

Street  v,  Vamq/  Mectrical  Sup.  Co.,  3S8. 

4.  Woji  and  Labor. —  Auiffrtment  oj  Wdge». — Matter  and  Servant. — The 
act  of  18D9  (Acta  189B,  p.  193,  447059,  70G9c  Bums  1901 1,  prohibit- 
ing the  assignment  bj  employes  of  fotxire  wagos,  is  not  imconsti- 
tntional  as  placing  an  imreBsanable  restraint  upon  the  right  of  & 
citizen  to  contract  in  violation  of  41,  article  1,  of  the  state  Con- 
stitution, ot  that  it  deprive*  any  person  of  property  withont  dno 
process  of  lav  in  violation  of  41  of  the  fourteenth  amendment  of 
the  federal  Oonstitation. 

TiUernatitmal  Text-Book  Co.  v.  Wetttinger,  S49. 

6.  Legitiatum  far  Public  Safety. — Deprivation  of  Property. — A  legisla- 
tive act  for  the  protection  of  the  pablic  is  not  invalidated  be- 
caose  it  results  in  the  deprivation  of  property.    Given  v.  Stale,  65t. 

a.  PoIicePoiwT.— Puiiic Sift'!/-— GM-H'f(iji.— If  thrfnatural  gas  escap- 
ing from  wells  is  dangerous  to  peiBons  and  property  in  the  vicin- 
ity, the  legislature,  in  the  exercise  of  its  police  power,  has  the 
right  to  regulate  the  siating  and  casing  of  wells. 

Given  T.  StaU,  SSt. 

7.  Indeterminate  Sentence  Law. — Criminal  Late. — The  indeterminate 
sentence  law  is  constitutional.  Skidar  v.  State,  300, 

covnNUAiroE— 

Abeent  Witness.— Admittioni.—'Detfaidaiit  asked  a  continnance  to  en- 
able him  to  procure  the  testimony  of  an  absent  witness.  To  avoid 
a  postponement  of  the  trial,  plaintiff  admitted  that  if  present 
the  witness  wonld  testify  to  the  material  facts  set  forth  in  de- 
fendant's aflldavit  in  snpport  of  his  motion.  Held,  tliat  plain- 
tiff's admissfona  did  not  embrace  statements  of  conclnsions  set 
fwth  in  the  affidavit.  Indiana  S.  Co.  v.  Maurer,  25. 

OOMTRAOTOBa — Liability  of  for  personal  injnries,  see  Uunicipai. 

COBFOR1.TIOHB,  10;   CityofAndenoaT.  Fleming,  B97, 
CONTRAOTS— See  Saleb. 
Act  prohibiting  assignment  of  wages,  see  Gonstitutionai,  Law, 

4;  IntemaHonal  Text-Book  Co.  v.  Weistijiger,  349. 
Freedom  of  contract  as  to  wages,  see  Constitutional  Law,  1; 

Sepvblic  Iron  <£  Steel  Co.  y.  Slate,  S79. 
Promise  to  aiuwer  for  debt  of  another,  see  Frauds,  Statuts  of; 

Indiana  Trust  Co.  r.  FiniUer,  647. 
Breach  of  contract  for  public  improvements,  see  Municipal  Cor- 

TOBATIONB,  19;  McK«  V,  City  of  Greemburg,  S78. 
A  tTDst  in  personal  property  or  m.oney  may  be  created  by  parol, 

see  Trubtb,  1;  Stanley's  E^ate  v.  Pence,  656. 

1.     ifining  Lea»e. — Mutuality. — A  coal  mining  lease  which  provides 

that  the  mine  sliall  be  opened  within  one  year  from  the  date  of 

the  lease,  and  shall  not  be  closed  down  for  more  than  a  vear  at 

a  time;  that  the  lessor  shall  receive  GOO  bushels  of  coal  each  year 


00NTBA0T6— Oontbraed. 

and  A  oertaiu  amn  of  money  for  each  toa  of  ooal  mined,  la  enf oroe- 
able  hy  the  lessor,  aud,  therefore,  not  inv^d  for  want  of  mnta- 
»lity,  IngU  y.  Bottonu,  73. 

S.  Qood-Wm.— Merger.— ^  oontnot  whereby  plaintifT  in  oonaid^ra- 
tion  of  the  sale  of  certain  property  and  fausinew  agreed  not  to  en- 
gage in  the  bosineBB  'while  defendant  was  engaged  therein  is  not 
merged  in  »  BubBoquent  agreement  in  which  defendant  sold  the 
hoBineee  and  good-will  to  plaintiff,  th^  latter  oontiact  having 
reference  only  to  the  future.  Adamt  v.  Adamt,  61. 

8.  CtMlonw  and  Vtages. — Evidfnce. — In  an  action  to  rocorer  the  pur- 
chase price  of  c^ain  elm  stripe  *'l}xlx7  ft.  long,"  ordered  by 
defendant  of  plaintiff,  it  was  proper  to  allege  and  prove  a  custom 
and  nsage  among  tomhermen  in  the  locality  that  the  dimensions 
of  the  stripe  were  to  be  taken  at  the  time  they  were  sawed  in  the 
green  and  with  knowledge  that  the  strips  woold  shiink  when 
dried.  EeuleOer  t.  Reynoldi,  ISS. 

4.  Finding. — Judgment. — In  an  action  to  recover  for  gas  famished, 
the  contract  provided  that  defendant  should  pay  980  per  day 
until  meters  were  installed,  and  thereafter  seven  cent«  per 
thousand  feet.  It  also  provided  that  if  the  reading  of  the  me- 
teta  showed  the  value  of  the  ^ae  to  be  more  than  (80  per  day 
the  defendant  should  pay  the  difference,  and  if  less  than  ^tO  per 
day,  the  plaintiff  shonld  credit  defendant  for  the  excessive  pay- 
ment. The  complaint  alleged  that  it  was  the  intention  and  agree- 
ment of  the  parties  that  plaintiff  was  only  to  supply  gas  to  uiree 
'  puddling  furnaces,  but  by  mistake  of  the  scrivener  Baca  provision 
was  omitted  and  defend^t  took  gas  for  three  additional  furnaces 
by  secretly  opening  a  stopcock  and  thereby  supplied  six  fomaMfi 
instead  of  three,  and  claimed  for  gas  nsed  in  the  three  other 
fomocea  an  additional  emu  of  fSO  per  day,  and  as  no  meters  wen 
nsed  plaintiff  was  nnable  to  state  the  number  of  feet  of  gas  oon- 
Bumed.  The  court  fonnd  that  defendant  nsed  ie,737,0K>  cabio 
feet  of  gas  worth  seven  cents  per  thooaand  feet  and  rend^«d 
judgment  accordingly,  without  any  finding  that  defendant  need  . 
any  gaa  not  embraced  within  this  contract.  Seld,  that  the  find- 
ing by  the  court  of  the  quantity  of  gas  used,  and  its  value,  wsa 
not  within  the  igaues,  and  the  judgment  waa  erroneous  and  ex- 
cesaive.        Palmer  Steel  &  Iron  Co.  v.  Heal,  Light  <t  Power  Co.,  est. 

CONTOIBTTTOBT    NXOIiiaXNOE— At    railroad    crossings,   see 

Railroaeb,  1;  Stoy  v.  iouiswlk,  etc.,  R.  Co.,  14^  ^ 

Hot  necessary  for  plaintiff  to  allege  and  prove  freedom  from  oon- 
tribntory  negligence  in  suit  for  malpractice,  see  PHYSiOtANB,  2; 
Atpy  V.  Bolkint,  170. 
COBPOBATIOIVB— 

Organizaiian. — Specijication  ofVnavlhorized  Povxn. — De  Fado  Oorpora- 
(von. — CoUotend  Attack.— "Wtaesta  persons  desiring  to  organize  a  cor- 
poration nnder  a  particnlar  statute  attempt  in  good  faith  to  com- 
ply with  the  terms  of  the  statute,  but  by  mistake  in  naming  the 
objects  of  the  corimration  Include  more  than  the  statuto  aathor- 
ieea,  the  organization  ia  a  de  facta  corporation,  and  its  legality  pA 
a  corporation  is  not  open  to  a  collatenil  attack. 

Marion  Bond  Co.  V.  Mexican  Coffee  <J  Rvbher  Co.,  SSS. 
OOBFCra  DBLIOTI— Proof  of  in  prosecution  for  producing  crim- 
inal abortion  resulting  In  the  death  of  the  woman,  see  Osdonai, 
Iiiw,  11;  Sei/ert  v.  Suae,  464. 


OOUMTIES — 

1.  OSicen.—  IM 
pai/er.— Suit  may  be  maintained  b^  resident  tazparen  of  tlie 
comity  agaiiiBt  the  aanatj  auditor  for  the  recoreiT,  for  the  ben- 
efit of  tlie  couutf,  of  mone;  wroDgfnllj  allowed  by  the  boaid 
of  oommisBlonera  and  unlawfully  paid  to  the  county  auditor  in 
excess  of  the  salary,  fees,  and  oompenaation  to  which  he  was  en- 
titled under  the  statute,  where  the  board  of  oommisaioners  was 
requested  by  plaintiffs  to  bring  the  action,  and  refused  to  do  so. 

ZwiUy  V,  Quiper,  455. 

2.  Counly  Board  qf  Review, — CowUy  Auditor. — Oomptraatian. — The  act 
of  1896  (Acta  1895,  p.  74)  provides  that  the  county  board  of  review 
"shall  be  oomposed  of  the  ooonty  assessor,  oounty  auditor  and 
county  treasurer,  and  two  freeholderB  to  be  appointed  by  the 
Judge  of  the  circuit  court,  who  shall  each  be  paid  out  of  the 
county  treasury,  the  sum  of  93  for  each  and  ever]'  day  while  they 
are  acting  aa  members  of  said  board."  Hdd,  that  the  ooun^ 
auditor  is  entitled  to  the  per  dttm  compensation  the  some  as 
other  membeiB  of  the  board  who  are  not  county  offloere. 

SeOer  T,  State,  ex  rd.,  605. 

8.  Ooanbj  Board  of  Eeeiew. — CouiOy  Avditor. — Comperiiation. — Statutet. 
—Repeal.— The  act  of  1886  (Acts  1886,  p.  74),  fixing  a  oompensation 
of  to  a  day  to  oounty  auditors  for  services  on  the  board  of  review, 
is  not  repealed  by  the  fee  and  salary  law  of  1896  (AcU  1895,  p.  819) 
miacted  tea  days  thereafter,  nor  does  Buch  later  act  require  a 
oonnty  auditor  to  tax  and  charge  the  amount  which  he  was  al- 
lowed, under  the  former  statute,  for  his  services  as  a  member  of 
the  board  of  review,  as  a  fee  in  favor  of  the  county,  and  when 
the  money  was  received  by  him,  to  return  it  to  the  treasurer  as 
the  property  of  the  connty.  Seiler  r.  State,  ex  rd.,  60S. 

4.  County  Reform  Law. — Attorney'^  Feet. — AUowaiiee  by  Court. — Mrm- 
damia. — Under  45B94gl  Bums  1901  oourts  have  no  power  to  bind 
the  county  for  attorney's  fees  for  services  rendered  In  criminal 
oases  beyond  the  amount  of  the  existing  appropriation  for  that 
purpose,  and  an  action  will  not  lie  against  the  connty  \a  recover 
for  servioes  in  such  case  and  to  compel  tlie  connty  oonncil  by 
mandate  to  make  an  appropriation  to  pay  the  same  and  the 
oonnty  auditOT  to  issue  a  warrant  therefor. 
Board,  etc.,  v,  Mombray,  10, 

COUMTY  AUDITOB— Entitled  to  per  diem  compensation  for  serv- 
ioee  on  board  of  review,  see  Oodntibs,  2,  8;  SeSt^  v.  StaU,  ex 
rd.,  606. 
Action  against  by  taxpayer  to  recover  unlawful  allowance,  see 
COUHTIBS,  1 ;  Zudly  V,  Qaper,  4SS. 

COVATS — See    Appeliatb  Court;    Fedrrai.  Ooubt;    SnpRXitE 

OOOKT, 

Ooratnietion  of  Act  Changing  Term. — Section  1  of  the  act  of  March  9, 


OBIMINAL  IjAW— See  AsoBTioir. 
Presenoe  of  bailiff  in  jury  room,  see  Trial,  1 ;  Shtilar  v.  Stale,  SOO. 
The  indeterminate  sentence  law  is  constitutional,  see  Gonstitq- 
TIONAL  L*W,  7;  Shular  T.  Slate,  SOO, 
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OBIMINAIi  IiAV— Oontbraad. 

1.  Evidence.  —  Aucailt  and  Sattay  Wltii  Intent  to  Commit  Bape.—'Sa 
enoT  wu  oommitted  in  permitting  a  witness  to  testify  in  a  pioee- 
ontjon  for  assanlt  with  intent  to  commit  nipe  as  to  whether  the 
IsoaecntiHK  witneas  directly  thereafter  made  complaint  of  th« 
MMtnlt  and  batteiy  perpetrat«d  npon  her.         Shular  t.  Slait,  SCO. 

5.  AnauU  and  Battery. — Felonioia  Intent. — Wherp,  in  a  proeecntion 
for  aasBOlt  nod  batter?,  with  intent  to  commit  murder,  the  evi- 
dence showed  that  defeDdant,  without  provocation,  attacked  pios- 
eonting  wibi«ea  with  a  hatchet,  inflicting  a  dangerous  wound  on 
his  head  and  face,  the  Jury  were  aathorized  to  infer  tliat  the  as- 
sault was  made  with  felonious  Intent.  Stair  v.  iStote,  661. 

8,  Evidenee. — Proof,  in  a  prosecution  for  assanlt  and  hatt«y  with 
intent  to  commit  murder,  of  a  declaration  made  by  defendant 
Jnst  prior  to  the  assault,  while  driving  along  the  highway  behind 
the  prosecnting  witnees  and  his  brother,  that  "he  wonld  kill  the 
son  of  a  bitch,"  was  not  improper  becanse  no  person  was  desig- 
nated as  the  object  of  the  threat.  Starr  r.  Slate,  661. 

i.  Eeidenee.—Set  Gatae.—Whera,  in  a  prosecation  for  assanlt  and 
battery  with  intent  to  commit  morder,  it  appeared  that  defend- 
ant simnltaneonsly  assaiilt«d  the  proeecnting  witness  and  his 
brother  with  a  hatchet,  it  was  not  error  to  permit  a  witness  to  tes- 
tify that  joat  after  the  assanlt  he  saw  the  toother  lying  on  a  snow 
drift,  alongside  the  road,  with  a  gash  somewhere  npon  him,  and 
the  prosecnting  witness,  with  a  ont  on  his  temple,  standing  be- 
tween him  and  their  bnggy.  Slarr  v.  Slate,  661. 

6.  AmovU  and  Batten/  With  Intent  lo  Commit  Rape.  — Emdtnce.  — In  a 
prosecution  for  assanlt  and  battery  with  intent  to  commit 
rape,  the  prosecnting  witness  testified  that  as  she  was  going  to 
her  home  in  the  night-time  she  saw  two  men  standing  in  a 
Btairway  between  two  saloons;  that  one  of  them  followed  her, 
demanded  to  know  where  she  was  going,  canght  hold  of  her  and 
began  to  pnll  her,  saying, '  'Come  on  with  me  i "  that  she  resisted, 
■nil  attempted  to  give  an  alarm,  and  he  choked  her,  and  etrnck 
her,  and  let  her  go.  A  witoeas  testified  that  he  was  standing  at 
the  place  Indicated  by  the  prosecnting  witness,  on  the  night 
in  question,  with  defendant,  and  saw  a  woman  pass;  that 
defendant  followed  her,  nsing  snch  langnage  as  to  indicate  bb  in- 
tent to  have  carnal  intercourse  with  her,  forcibly  and  against  her 
will  it  necessary.  The  proeecnting  witness  shortly  after  the  as- 
sanlt and  while  she  was  in  a  nervous  condition  accused  another 
as  her  assailant^  bat  afterward  identified  defendant.  Held,  that 
the  evidence  was  sufficient  to  sustain  a  couviction  for  an  asaaolt 
and  battery  with  the  felonions  intent  to  commit  rape. 

Shutar  V,  StaU,  300. 
8.  AuauU  and  Battery. — Imtmctioa. -^  Sdf-Ikfen»e. — An  instruction 
in  a  prosecation  for  assault  and  battery  with  intent  to  com- 
mit mnider,  that  one  who  provokes,  or  voluntarily  enters  into  a 
combat,  may  not  avail  himself  of  the  excuse  of  self-defense,  nn- 
Iwe  he  first  withdraws  from  the  combat  which  he  has  brought  on, 
was  not  erroneous,  where  it  was  authorized  by  the  evidence. 

Starr  v.  Slate.  661. 

7.  Diffiirent  <^enta.—In»tnietion.—'No  error  was  committed  in  in- 
structing the  jury  in  a  prosecution  for  an  assault  and  battel? 
with  intent  to  commit  murder,  that  if  they  found  from  the  evi- 
dence beyond  a  reasonable  doubt  that  defendant  committed  an 
assanlt  and  battery  on  the  prosecuting  witness  with  intent  to 
commit  murder  in  the  first  degree,  or  with  intent  to  commit 
murder  In  the  second  degree,   or  with  intent  to  commit  man- 
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Starry.  State,  661. 

8.  Inttruction.—Harnileu  Errw,— Alleged  error  of  court  in  eiplftin- 
iikg  to  the  jor^  in  an  inatmction  thu  premeditated  malice  which 
is  a  neoeaear7  ingredient  of  mnrder  in  the  first  degree,  and  of  an 
assault  and  batterr  with  intent  to  commit  tliat  crime,  and  the 
wipremeditateil  purpose  to  kill  «ihioh  enters  into  the  crime  of 
muisiaoghter,  and  into  an  asaanlt  and  battery  with  intent  to 
oommit  that  offense,  was  not  invjndicial  to  defendant,  where  he 
waa  convicted  of  assanlt  and  battery  with  intent  to  commit  man- 
Blanghter.  Starr  v.  Sfale,  661. 

9.  Jtutruction. — Juauit  and  BaOery  WUh  Intent  to  Commii  Sape. — 
Where  in  a  prosecution  for  assanlt  and  battery  with  intent  to  com- 
mit rape  it  appeared  that  the  pnwecntinK  witness  shortly  after  the 
assanlt  identified  a  parson  other  than  defendant  as  the  gnilty  one, 
it  waanot  error  for  the  conrt  to  instmct  the  jury  that  in  the  event 
they  found  that  she  had  identified  snch  other  person  as  the  gailty 
one,  they  had  the  riirht  to  take  into  consideration  her  condition, 
snrronndings,  and  aU  the  facts  and  ciroomstances  shown  to  exist 
at  tlie  time  she  made  such  identification.  Shuiar  t.  SlaU,  SOO. 

10. 
at 

nae  npon  herself  to  prqdnoe  a  criminal  abortion,  may  be  eo&vioted 
u  principal,  where  the  woman,  pnrsnant  to  snch  advice  and  di- 
rection, nse0  the  instrument  for  snch  pnrpose,  thongh  in  the  ab- 
sence of  the  fmmer,  thereby  cansing  her  to  miscarry  and  die. 

iSei/ert  V.  State,  464. 

Jl.  Abortion. — Oorput  lielkti. — Evidence. — In  a  prosecntion  for  pro- 
dnoing  criminal  abortion  resnlting  in  the  death  of  tlte  woman, 
evidence  showing  the  abortion,  and  the  death  as  a  resnlt  thereof, 
that  there  were  two  openings  from  the  atems  into  the  abdominal 
cavity,  that  there  waa  a  delay  in  calling  a  physician,  and  state- 
mentA  of  deceased  of  her  porpose  to  get  rid  of  the  child,  wa^  snf- 
fioient  to  establish  the  corpwi  delitU.  SeifeH  v.  Stale,  464. 

U.  Abortion. — Djfing  DedamfUm*. — EvideTiee. — Dying  declarations  of 
the  woman,  in  a  prosecution  for  criminal  abortion  resulting  in 
death,  to  the  effect  that  when  she  told  defendant  that  she  was 
pregnant  by  him,  he  promised  to  relieve  her,  and  bronght  her 
the  instrument  with  which  she  produced  the  abortion  and  told 
her  to  use  it,  were  admissible  as  relating  to  the  circnmstances  of 
the  death.  Stiffrt  v.  State,  464. 

18.  Indielment. — PetH  Lavceny. — Detcription  of  Property  Stolen. — An  in- 
dictment for  petit  larceny  describing  the  property  stolen  as  "five 
doUaiB  of  the  personal  goods  and  cliattels  of,"  etc.,  is  insnfficient 
at  common  law,  and  is  bad  under  f  1819  Burns  1901,  for  failure  to 
show  that  the  property  stolen  consisted  of  five  dollars  in  money. 
Whilton  V.  State,  610. 

14.  Evidenee  Before  Qrand  Jury. — Ootttinuation  After  Return  of  Indict- 
Blent. — A  defendant  can  not  complain  of  the  action  of  the  grand 
jury  in  continuing  to  heat  evidence  as  to  matt«rB  of  defense  after 
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16.  Order  for  Examination  of  Defendant. — Where  defendant  wbo  was 
in  jail  chared  with  the  crtme  of  murder  petitioned  the  court 
th&t  a  personal  examination  of  himself  be  made  b;-  phjeioians 
for  the  pnrpofle  of  ascertainiog  his  mental  condition,  he  yraa  not 
pi«iadiced  hj  a  condition  in  the  order  that  the  examination 
Bhonld  be  made  in  the  presence  of  the  jailer,  it  not  appearing 
that  the  jailer  oommnnioated  an;  information  thns  obtained  to 
the  proBecnting  attorney.  Coppaihaver  t.  Staie,  540. 

18.  Examijuition  of  Juror. — Cbiwcimtiou*  Scruplet  a*  to  Deaih  Sentence. 
— ^Where  a  Jnror  on  his  voir  dire  was  asked  by  the  prooeonting 
attcvney  whether  he  had  any  conscientioiu  eoraplea  against  son- 
tenoing  a  man  to  saffer  death,  answered  that  he  had  not,  no  error 
was  oommitted  in  permittinK  theproeecntingattomev  to  ask  him 
further  whether,  if  heehoatd  And  from  all  the  evidence  in  tho 


n.  Trial. — Opening  Statement. — Miaconduel  of  Ctmrael. — In  a  oriminal 
oaee  where  the  jnrv-  is  the  jndge  of  the  law  as  well  aa  the  factfl, 
it  is  proper  to  maike  a  anfOcient  statement  of  the  law,  npon  the 
opening,  to  enable  the  jury  to  appreciate  the  evidence  aa  it  b  ad- 
duced. Coppenhatier  v.  Stale,  S40. 

18.  Trial. — Migeonduet  of  Cmaael. — No  error  was  committed  in  the 
trial  of  a  criminal  cause  in.  overralinK  a  motion  to  set  aside  the 
submission  bccanse  of  alleged  miscondnct  of  counsel  in  his  open- 
ing statement  to  the  jury  uiat  certain  tlireats  p'eceding  the  mnr- 
der  amounted  to  express  malice,  sinoe  if  it  was  proper  for  the  oonrt 
to  interfere  at  all  it  should  have  been  on  motion  to  withdraw  the 
statement  and  admonish  the  Jnry  not  to  consider  it. 

Coppenitaver  t.  State,  S40. 

19.  Trial. — Mieeondtict  of  Qnmiel. — A  witness  who  had  made  the  ar- 
rest was  asked  by  the  defense  on  cross-examination  whether  he 
had  ever  before  known  of  a  person  surrendering  himself  who  had 
committed  a  crime  pnnishable  by  death.  The  witness  answered 
that  he  had  known  of  one  such  instance,  giving  the  name.  Re 
was  then  asked  whether  gnch  person  had  not  been  found  insane 
on  a  trial  for  murder,  to  which  question  an  objection  was  sos- 
tained.  While  coonset  for  defense  was  making  an  offer  to  prove, 
the  prosecuting  attorney  asked  the  witness,  in  a  whisper,  if  h« 
lememhercd  the  sentence  of  such  person,  naming  the  town  where 
he  was  tried,  and  the  attorney  for  defense  moved  to  set  aside 
the  submission  of  the  cause,  assigDing  as  a  reason  that  t]ie  proae- 
onting  attorney  had  prompted  the  witeesa.  Held,  that  the  motion 
waa  properly  overruled.  Coppenhaver  v.  Slate,  S40. 

20.  Trial. — Initrvetion. — Defense  of  IntaTuty. — Aa.  inBtructioQ  offered 
in  the  trial  of  a  criminal  canse  in  which  the  plea  of  insanity  was 
interposed  as  a  defense  that  the  words  "of  nnsoond  mind"  as 
used  in  the  statute  include  every  species  of  mental  ongonnd- 
nesB,  arising  from  whatsoever  cause,  and  moat  be  taken  to  mean 
any  idiot,  non  compos,  lunatic,  or  monomaniac,  or  distracted  per- 
son, that  the  law  recognizes  bat  two  classes  of  persons,  the  sane 
and  the  insane,  was  misleading  and  properly  rejected. 

Coppenhaver  v.  Staie,  B40. 

21.  Trial. — JTWtructson. — Dtfense  of  Intanity. — Inttrvetiont  at  to  Proceed- 
ing! After  AcqwUal. — It  waa  not  error  for  the  court  in  the  trial  o( 
a  criminal  cause  in  which  the  defense  of  insanity  was  made  to 
refuse  to  instmct  the  Jury  aa  to  tlie  procedure  which  follows  in 
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the  event  a  person  charged  with  a  crime  ia  aoqnitted  on  the  B<de 
ground  that  be  was  insane  at  th«  time  of  the  commiBeion  of  the 
act.  Coppenhaxer  T.  Slate,  S4O. 

22.  Ineorreet  Imtnelion. — Use  0/  "ConsuUnt"  ImUad  0/  "Ineontittenl." 
— An  instrnotioD  on  circtunstanoial  evidence,  given  to  the  inry 
in  a  criminal  prooecation,  that  "the  proof  must  not  011I7  coincide 
with  tlie  hypotheetB  of  ffnilt,  but  it  most  be  consiBtent  with  every 
other  reasonable  coacIiiHion"  was  erroneonB,  and  prejudicial 
error.  Hampton  v.  StaU,  575, 

28.  Verdiet. — Failure  to  Find  Age  0^  Defendant. — Indeterminale  Smtienee 
Law. — The  absence  of  a  finding  in  a  verdict  of  conviction  of  feloM' 
as  to  the  a^e  of  the  defendant  as  provided  hy  41906b  Boms  190i, 
will  not  vitiate  the  verdict,  and  the  conrt  had  the  right  to  BOBonie 
in  asBessing  the  ponishment  that  the  defendant  was  not  of  an  aee 
to  entitle  him  to  be  oonfined  in  the  reformatory  instead  of  the 
state  prison.  Boone  v.  State,  678. 

24.  Appeal  and  Error. — Evidence.— Tha  Supreme  CovH  is  not  war- 
ranted in  diatnrbing  a  jadgment  in  a  oriminal  proseciition  un- 
less there  is  snch  an  absence  of  evidence  in  respect  to  some  fact 
ir  element  material  to  the  crime  charged  as  to  present  a  qnestion 


OUBTOVLB  Ain>  TrSAQEB — In  measorement  of  Inmber,  see  GoK- 
TRACTS,  3;  RatUtter  v.  Reynoidt,  ISS. 

.  be  coeilenaiTe  with  the 
Basletter  v.  Regnoldi,  ISS. 

2.  Qmtnsett. — To  authorize  the  proof  of  a  oommeicial  nsage  or  cns- 
tom  in  explanation  of  a  contract  it  is  not  neoesBary  that  the  ns^e 
tibonld  have  exi8t«d  for  any  considerable  length  of  time,  but  it  IB 
Bofflcient  if  it  was  known  to  the  parties  at  the  time  they  ent«red 
into  the  contract.  Btutetter  v.  Rei/noidg,  ISS. 

8.  Eaidence.—la  an  action  for  the  pninhase  price  of  certain  lum- 
ber, plaintiff  alleged  a  cnstom  or  usage  among  Inmbermen  that 
the  ^meneions  of  the  Inmber  were  to  be  taken  at  the  time  it 
was  sawed,  and  proved  the  same  by  a  nomber  of  witnesses.  It 
was  also  shown  tliat  plaintiff  had  sawed  and  shipped  two  car 
loads  of  similar  Inmb^  to  defendant  prior  to  the  controversy,  and 
that  all  was  the  same  thicknosa  as  that  delivered  nnder  the  order 
in  this  case,  and  was  sawed  in  the  green  of  the  dimensions  or- 
dered, and  accepted  by  defendant.  Ildil,  to  support  a  finding 
that  the  custom  was  known  to  defendant.    RiuUtter  v.  ReywAdt,  ISS. 

BAKAQEB — Action  for  damages  for  personal  injorioi,  see  Hmocn- 

PAL  CORFORATIONB,  10;  CUy  Of  Anderton  V.  Fleming,  697. 

Compromise  of  claim  for  death  by  wrongful  act,  see  Compbouse 

AND  Settlbmbht,  1,  2;  PHttbwyh,  etc.,  R.  Co.  v.  Gipe,  S60. 

Death  by  Wrongful  Act. — Marriage  of  Decedent's  Widow. — No  error  was 

committed  in  instracting  tlie  jury  in  au  action  for  damages  for 

death  by  wrongful  act  that  the  marriage  of  the  decedent's  widow 

should  not  be  considered  by  them  in  assessing  the  damages,  if 

damages  should  be  given.        Qmiolidated  Stone  Co.  v.  Morgan,  £41. 

DXATH  BT  WTLOVOTUId  ACT— See  Uastzb  and  Srbtast,  17- 
20;  Comolidaud  Stone  Co.  v.  Morgan,  Hi. 
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DEATH  BT  WBONOFDIi  ACT— Ooiitiiitt«d. 
Measure  of  damogefl  not  ohanf^  b;  nuuriage  of  decedent'i  widow, 

see  D1JU.QEB;  ContoltdoUd  Stone  Oo.  v.  Morgan,  S4I. 
Goiiii»oiniae  of  claim  for  damages,  see  OoxPBxaBBK  ako  Settlx- 

UEMT,  1,  2;  Pimburgh,  etc.,  R.  Co.  v.  Gipe,  S60. 
Eridenoe  of  habits  and  moial  cluuaoter  of  widow  prop^7  ex- 
cluded, see  EviDENOB,  1 ;  OaneolidaUd  StoM  Co.  v.  Morgan,  til. 
DECEDENTS'  ESTATEB—See  EXECUTORS  AND  ADHiNiBTRATORg. 
Z>ECIiAEATIONB — Of  tMrd  party,  see  Bvidekoe,  9;  Indianapoli* 

St.  B.  Oo.  y.  Whiiak&r,  1S5. 
DEEDS— Withholding  deed  from  record,  see  Fkadddlekt  Ooitvbt- 
AHOES,  1,  2;  SlaU  Bai\k  T.  Baekiu,  68S. 
Uentol  capacity  of  grantor,  see  Gifts;  Thome  t.  Ootand,  560. 

1.  Execution. — Uruoimdiiet*  of  Mind  of  Grantor. — Undue  InSuence. — An 
instruction  that  chlldieit  bare  no  natural  or  legal  rights  to  the 
estate  of  their  anceston  which  can  be  asserted  against  the  dis- 
position of  the  same  by  the  ancestors,  the  ancestors  being  free 
mim  nndoe  inflaence,  and  of  sofSoient  mental  capacity,  was  proper 
in  a  suit  br  children  to  set  aside  a  conve^anoe  made  by  their 
mother  on  the  ground  of  ansoandness  of  mind  and  andae  Infln- 
enoe.  Thorjie  t.  Qxand,  666. 

2.  Ddwary. — Trial. — FituUng. — A  finding  that  a  Tender,  nnder  an 
esecntory  contract  for  the  conveyance  of  real  estate  npoa  the 
payment  of  the  purchase  nioney,  med,  with  his  complaint  to  fore- 
close, the  deed  he  had  previonsly  prepared  and  tendered  to  the 
pnrobasoT  for  the  use  of  the  latter,  npon  his  payment  of  the  pnr- 
chase  money,  and  that  soon  after  the  ming,  withont  the  consent  of 
vendor,  and  without  paying  anything  on  the  notes,  the  vendee 
took  the  deed  from  the  clerk's  office  and  lodged  it  for  reocod  in 
the  recorder's  oiBce,  and  that  there  was  no  farther  delivery,  suf- 
ficiently shows  that  there  was  no  delivery  of  the  deed. 

Sckoffe--    "■ 
DEIiIVEBT— Of  deed,  see  Debdb,  2;  Sehaefer 
DEKAND — When  implied  from  pleading,  see  Plbadino,  17;  Wiat- 

conib  v.  Stringer,  8S. 
DEM  U KBEB— For  insnfiSoiency  of  facts  qnestions  the  right  of 
plaintiff8~to  sue  jointly,  see  Plbadino,  II ;  Frantel  v.  Garrard, 
SOS. 
For  defect  of  parties  means  too  few,  not  too  many  parties,  see 
Pi.EADnra,  10-13;  Franitl  v,  Garmrd,  t09;  Botektr  v.  ChamberUan, 

m. 

Misjoinder  of  parties  is  not  a  ground  of  demnrrer,  see  PLEAima, 

11 ;  Frankd  v.  Garrard,  SOS. 
Separate  demnrrer  of  codefendant,  see  Pleadinq,  15;  Frantel  v. 
Garrard,  S09. 
DITCHES— See  Drains. 
DIVOKCE— 

1,  Notice  by  Pvhlieation. — Vaeation  ^Decree. — Fraud. — A  decree  for 
divorce  against  a  nonresident  defendant  will  not  be  set  aside  for 
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fnod  on  the  part  of  the  plaintiff  in  making  affidavit  tliat  the 
place  of  defendant's  lesidence  waa  unknowa  to  her,  where  it  ap- 
peaiB  that  the  defendant  was  in  fact  a  nonreeident,  and  that  ths 
notioe  h^  publication  waa  made  aooording  to  law. 

Day  T.  NoaiTtghMii,  408. 

2.  In  a  Boit  for  diTonw  against  a  nonreBident,  an  affidavit  hj  the 
plaintiff  Instead  of  bj  a  disintereet«d  peison,  as  prorided  b; 
^1048  Bnms  1901,  will  not  render  a  decree  for  plaintiff  void  for 
want  of  JnrisdictioD.  Day  v.  Nottingham,  40S. 

8.  Setting  Atidt  Decree  After  PlainHff't  Death.— TbB  provision  of  41042 
Bnma  1901,  that  "P^iea  against  whom  a  Judgment  of  divorce 
shall  hereafter  be  rendered,  without  other  notice  than  publica- 
tion in  a  newspaper,  may,  at  anv  time  within  two  years  after 
the  rendition  of  such  jndgment,  have  the  same  opened,  and  be 
allowed  to  defend  ae  well  on  the  granting  of  the  divorce  aa  in 
relation  to  the  allowance  of  alimoi^  and  tne  disposition  of  prop- 
erty," has  no  application  wliere  the  party  obtaining  the  divorce 
upon  s  citation  to  the  defendant  by  pablicaCion  is  dead  at  the 
time  the  application  to  open  the  judgment  i^  made,  and  where 
no  qnestion  of  alimony  or  property  rights  was  involved  in  the 
divorce  proceeding.  Day  v.  Nottingham,  4O8. 

4.  Betidmee  0/  Plaintiff. — Wilneitei, — Qwrfiffcnfion. — A  divorce  decree 
will  be  reversed  on  appeal  where  there  was  no  evidence  that  the 
witnesses  as  to  the  residence  of  plaintiff  were  resident  freehcldera 
and  botueholders  of  the  State  as  required  by  ^1048  Bnma  1901. 

Becker  v.  Becker,  407. 


1.  BenejU  to  Highway. — TotcTuhip  a  Party  to  Pnxteding. — In  a  drain- 
age proceeding  nnder  45623  Bums  1894,  where  a  civil  townsliip  is 
joined  as  a  party  beiianao  of  alleged  beneflta  of  the  propped 
drain  to  public  highways,  such  highways  need  not  be  specifically 
described,  since  the  benefits  assessed  against  tlie  towneliip  are  not 
a  lien  on  the  highway,  bnt  a  debt  payable  by  tlie  township. 

Pleutaiit  Tp.  V.  Cook,  5S3. 

2.  Cbmmv«rion«r»'FinaZA!port.—-JV(>(i'«,-~'Where  a  township  is  joined 
aa  a  party  in  a  drainaee  prooeeding  because  of  alleged  benefits  to 
highways,  such  townsliip  is  not  entitled  to  notice  of  the  filing  of 
the  final  report  of  the  commisaioneiB.      PUaiant  Tp.  v.  Cock,  6SS. 

8.  Report  of  Commixtionfrs. — Judgment. — Where,  in  a  drainage  pro- 
ceeding nnder  the  drainage  act  of  18S6  as  amended  by  tlie  act  of 
1889,  tlie  court  has  jariBdiotion  of  the  subject-matter  and  of  the 
parties,  the  judgment  confirming  the  report  of  the  conunisBioneiB 
la  final  and  conclusive.  Pleaaant  Tp.  v.  Cook,  633. 

i.  Levee.— The  Wit  of  1891  (Acts  1891,  p.  465,  45690  H  teg.  Bums 
1901),  aathorizit^  the  bou^  of  county  commissioners  to  cause 
to  be  located  and  constructed,  straightened,  widened,  altered  or 
deepened,  any  dit«h,  drain,  or  waterconrse  of  the  length  of  flv« 
miles  or  more  when  the  same  is  necessary  to  drain  any  lots, 
lands,  publio  or  corporate  roods,  or  railroads,  and  providing  that 
the  petition  therefor  shall  include  any  side,  lateral,  spur  or  branch 
ditch,  drain,  orwaterconrse,  the  lowering  of  any  lake  or  other  work 
necessary  to  aecnre  fnlly  the  object  of  the  improvement  petitioned 
for,  whether  the  siune  is  mentioned  or  not  in  such  petition,  does 
not  authorize  the  bnilding  of  a  levee,  where  the  same  is  not  a 
mere  Inoident  to  the  constniction  of  the  drain,  but  is  rather  the 
principal  improvement.  Royae  v.  EvatuvUle,  etc.,  Jt.  Co.,  B9i. 

B.  Where  a  petition  for  the  oonstniction  of  a  ditch  included  the 
conatmction  of  a  levee  which  the  court  held  was  not  authorized 
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liy  tiie  act  imder  vhich  the  ptWMeding  was  bronght,  and  snoh 
petition  treated  the  entire  improTeroent  as  a  unit,  and  proceeded 
on  the  tbe(^  that  hoth  the  ditch  and  the  levee  weie  leqniied  to 
aooomplish  the  deeired  ends,  the  court  properly  dismissed  the  pro- 
Deeding  instead  of  refeiriiig  it  back  to  the  viewen  'with  instruo- 
ti<me  to  amend  tJieir  report  so  aa  to  limit  the  proceeding  to  the 
oonatrnction  of  a  ditch.  So^ie  v.  EvatuvHU,  tic.,  R,  Co.,  S9e. 

STUrO  DXCIiASATIONS— Inetrnotion  as  to  weight  of,  see  Bvi- 
DBNOB,  5;  Sfi/ert  v.  SUxU,  464. 


Extera  of  Grant. — Where  a  grant  is  made,  whatever  is  neoeesair 
or  essential  to  the  enjoyment  of  the  grant  is  also  gianted. 

Ingu  T.  BoOonu,  78. 
KKFIiOTESS'  T.TAHTT.TTY  ACT— See  Master  and  Sebyant,  1ft- 
16j  PitUhurgh,  etc.,  R.  Co.  v.  Gipt,  SBO;  Southern  Ind.  R.   Co.  v. 
Martin,  gSO;  Comwnert  Paper  Co.  v.  Eyer,  4S4- 
XQUITV — 

1.  To  Axmd  MvUipUcity  of  Suit». — Where  a  party  is  entitled  to  legal 
relief,  and  there  eiiats  between  him  and  a  number  of  others  en- 
titled to  relief  a  common  interest,  as  against  another  party  that 
can  be  determined  by  one  suit,  Bnch  fact  affords  a  distinct  basis 
for  an  appeal  to  equity.    Muneie  Nai.  Gat  Co.  t.  City  of  Miateie,  97. 

2.  Reformation  of  Contract. — Where,  in  an  action  on  a  contract  for 
gas  delivOTed,  the  plaintiff  sought  equitable  relief  by  invoking 
the  aid  of  the  oonrt  in  correcting  and  perfecting  the  written  evi- 
dence of  the  contract,  the  whole  case  became  one  of  equitable 
ocwnizanoe  and  it  was  proper  for  the  court  to  award  whatever 
reuftf  the  plaintiff  mroved  himself  entitled  to. 

Palmer  SUel  A  Iron  Co.  v.  Heat,  Light  &  Power  Co.,  tSS. 

S.  Juritdktion. — Tide  to  Office. — Courts  of  equity  will  not  interfere 
to  determine  queatione  couceming  the  appointment  or  election  of 
public  officers  or  their  title  to  cffloe.  Landet  v.  Wallt,  SI6, 

4.  O^ert  De  Facto. — Injunction. — An  injunction  will  not  lie  to  re- 
strain appointees  from  acting  as  members  of  a  common  council 
of  a  city,  pending  a  contest  aa  to  title,  where  the  appointeea  had 
back  of  them,  an  ordinance  purporting  to  establish  a  new  ward, 
which,  if  valid,  would  result  in  vacancies  in  the  common  council, 
and  were  armed  witli  certificates  of  appointment  from  the  proper 
appointing  power,  had  qualified,  and  had  been  actine  as  mem- 
bets  of  the  common  council  for  months  before  their  right  to  do  so 
was  called  in  question  by  such  proceeding.     Xondea  v.  WtMi,  SIG. 

ESTATES— Role  in  Shelley's  Case,  gee  Wnxs,  3;  Teal  v.  Ricbard- 

lon,  119. 
EBTOFFEUi— Must  Ve  pleaded,  see  Pleading,  16;  Adame  v.  Adams, 

61. 
pre»umpii(m,— Where  there  is  KToimd  for  inference  or  intendment,  it 
will  be  against  the  estoppel,  and  not  in  its  favor. 

Taylor  V.  Patton,  4. 
EVn)KNOE— Dying  declaiatitms,  see  Obdonal  IjAW,  12;  Seifert  v. 
SlaU,4S4. 
Declarations  made  by  defendant  prior  to  an  assault,  eee  Gbimimal 
Law,  8;  Slarr  v.  SUM,  661. 
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SafflciencT  of  eridenoe  to  anstain  convictiou  of  ui  assaolt  and 
battery  with  intent  to  oommit  r&pe,  eee  Okdonu.  lii.w,  6; 
SAuto-  V.  SlaU,  SOO. 

As  to  complaint  m»de  hj  proeecnting  witness  in  proBecntion  for 
seaanlt  and  batter;  with  intent  to  cxmunit  rape,  see  CRmniAL 
Law,  1 ;  Shular  v.  State,  SOO. 

Aa  to  defective  applioncee,  lee  Masteb  and  Sbrvakt,  6;  BmH 
Block  Coal  Co.  y.  Gibton,  319. 

Defendant  may  in  action  for  personal  inJnrieB,  nnder  general  de- 
nial, ptoTe  that  plaintiff  had  notice  of  the  danger,  though  no- 
tice is  not  negatived  in  complaint,  see  Neouqesob,  2;  Induata, 
tie.,  Oil  Co.  V.  O'Brim,  S66. 

Initmction  a»  to  weight,  see  Trial,  14,  15;  A»py  t.  Botkint,  170; 
WinkUUech  t.  WinkUbleet.  d70. 

Beoorda  of  conunon  council,  see  Hdnioipal  Corpobationb,  11; 
Muneie  Nat.  Gat  Cb.'  v.  City  of  Monde,  97. 

Offer  to  prove.  Bee  Tbial,  2;   W3Uamg  r.  Chapman,  ISO. 

How  made  part  of  tecord,  see  Affkal  and  Ebkob,  1^14;  7tin- 
mondt  T,  Twomxy,  123;  Matikin  v.  Peantylvaiaa  Co.,  447. 

1.  Death  hyWrtrngful  AeL — Charaeter  of  Widma. — In  the  trial  of  an  ac- 
tion for  death  by  wrongful  act,  evidence  in  regud  to  the  habits 
and  moral  clutiaoter  of  the  widow  of  decedent  was  properly  ex- 
cluded. Contolidattd  Skme  Co.  v.  Morgan,  £41. 

2.  Pemmai  Injuriet. — Itemedying  Defective  Applianee  After  AecidtTtl. 
—Where  in  an  action  for  pereon^  Injuries  to  plaintiff  while 
working  in  a  mining  shaft,  oaased  by  the  alleged  defective  con- 
straction  of  a  ring  with  which  a  bncket  was  attached  to  a  rope, 
witnesses  who  saw  the  ring  at  different  times  testified  differently 
as  to  its  condition,  evidence  was  properly  introduced  showing 
that  after  the  accident  the  ring  was  changed  by  hammering  its 
overlapping  ends  together.         Brazii  Block  Coal  Co.  v.  Gibton,  SJ9. 

5.  Fertonal  InjurUi.— Reexaminaiion  of  Witnest.— Where  in  ilifitna.1  of 
an  action  for  peraonal  injuries  to  plaintiff,  while  working  in  a 
mining  shaft,  canaed  by  the  alleged  defective  constmction  of  a 
ring,  need  in  attaching  a  bncket  to  a  rope  for  hoisting  dirt,  de- 
fen^nt  on  crosB-examination  asked  a  witness  for  plaintiff  the 
size,  shape,  and  capacity  of  another  bncket  used  in  ttie  mine,  no 
error  was  committed  in  permitting  plaintiff  to  show  on  reexam- 
ination of  aaoh  witness,  tliat  the  ring  on  the  other  bncket  was 
welded,  while  the  ring  on  the  bncket  which  caa«ed  the  injt)i:r 
was  an  open  ring,  the  ends  thereof  overlapping. 

BratU  Block. Coal  CS>.  v.  GOeon,  S19. 
i.     Complaint  of  Pain. — In  an  action  for  personal  injiiries,  evidence 
that  plaintiff  complained  of  pain  to  one  not  a  physician,  and  at 
a  time  other  than  the  time  of  the  injnry,  is  admissible. 

Indiana  R.  Co.  v.  Maurer,  IS. 

6.  Doing  Deelarationt. — Impeaehment.— Abortion.— Where  in  a  prose- 
cntion  for  prodncing  an  abortion  resulting  in  the  death  of  the 
woman,  dying  declarations  of  the  woman  in  which  she  admit- 
ted using  a  catheter  npon  her  person  to  produce  tlie  abortion 
were  admitted,  the  court  erred  in  refusing  an  instruction  to  the 
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effect  that  in  determining  wliat  weight  should  be  given  to  the 
dying  declarationB  the  jtitt-  might  consider  the  fact  that  accord- 
ing to  her  own  admission  therein  the  declarant  had  Tised  the 
catheter  npon  her  person  to  produce  an  abortion. 

Seifert  v.  State,  464. 

6.  PrwiUged  Qmumtracatumt. — Phygidan  and  Paiient. — WitneMei. — 
Criminal  Lavi. — Abortion. — Testimony  of  a  physioi&n,  who  was 
called  to  treat  deceased,  that  after  she  had  coosnlted  him,  and 
he  had  advised  her,  she  then  8tat«d  to  him  that  Blie  desired 
him  to  perform  a  criminal  abortion  npon  her  person,  that  he  re- 
fused to  do  so,  and  that  she  then  said  that,  if  he  wonid  not  aid  her, 
she  would  use  a  catheter  to  produce  it  herBelf ;  that  defendant  was 
the  father  of  her  child,  and  had  tried  to  persnade  her  not  to  com- 
mit an  abortion ;  that  he  wanted  to  marry  her,  but  that  she  was 
not  BO  situated  that  she  could  marry  >iiTn  at  tlie  time,  was  ad- 
missible in  contradiction  of  the  dyipg  declarations  of  the  deceased 
that  dw  naed  a  catheter,  prior  to  this  oonversation,  at  the  direc- 
tion of  defendant,  and  fiimiHhed  by  him,  such  communication 
not  being  priTileged  within  the  meaning  of  the  provisions  of  ^506 
Bums  ISOl,  tliat  physicians  shall  not  be  competent  witnesses  as 
to  matters  communicated  to  them  as  such  by  patients  in  the 
coarse  of  their  professional  business.  Seifert  v.  Slate,  i6i. 

7.  A  statement  made  by  a  patient  to  a  physician  after  the  physi- 
cian had  treated  her  and  went  to  collect  his  bill,  that  she  was  not 
able  to  pay  it,  and,  npon  being  asked  if  defondant  would  pay  it, 
said  he  would  not,  that  he  had  nothing  to  do  vith  prodncing  her 
condition  and  did  not  advise  her  to  commit  an  abortion,  was  not 
a  privileged  communication  within  the  meaning  of  §505  Bums 
1901,  and  was  improperly  excluded  in  a  prosecution  againet  de- 
fendant for  producing  an  abortion  on  such  woman  resulting  in 
her  death.  SeifeH  v,  StaU,  464. 

8.  Phytictd  Examinatitm  in  Praence  of  Jury.— In  an  action  by  a  woman 
against  a  physician  for  negligence  in  treating  an  injury  to  her 
knee,  it  was  not  error  for  tlie  con^  to  Tefuse  to  permit  another 
physician  who  was  testifying  as  a  witness  for  defendant  to  examine 
plaintiff's  knee  in  tlie  presence  of  the  jury,  since  it  would  require 
a  fwui  public  exposure  of  her  person;  and  the  fact  that  plaintiff 
snbseqnently  offered  to  exhibit  her  knee  to  the  jury  did  not  oper- 
ate to  mak&  the  prior  ruling  improper.  A»py  v.  Botkint,  170. 

9.  Street  RaHviay  Accident. — Re  Gestae. — Declaraticm  of  Passenger. — 
In  an  action  against  a  street  railway  oompany  for  injuries  sus- 
tained hy  a  passenger  and  alleged  to  have  been  caused  by  the 
sudden  starting  of  the  oar,  it  was  error  to  permit  another  pas- 
senger who  saw  the  accident  to  testify  that  she  stated  to  the  con- 
ductor at  the  time  that  if  he  had  stopped  the  car  the  accident 
would  not  have  happened.    Indianapolia  St.  B.  O.  v.  Whiiaier,  ISS. 

10.  Utteisncea  and  exclamations  of  jtarticipants,  or  of  persons  act- 
ing in  concert,  made  immediately  before  or  after,  or  in  the  ex- 
ecution of  an  act,  which  go  to  illustrate  the  character  of  the  act, 
are  usually  admissible  in  evidence  on  the  ground  that  they  are  a 
part  of  the  ret  geilae;  but  the  utterance  or  deolaration  of  a  person 
who  sustains  no  relation  to  the  transaction  is  not  admissible. 

IndlarMpolit  ,Si.  R.  Co.  v.  Whilaker,  1S5. 

11.  CoKoertolion. — Ret  Geetae. — In  an  action  by  a  trustee  in  bank- 
ruptcy to  recover  a  sum  of  money  alleged  to  have  been  received  by 
defendant  as  preferential,  evidence  as  to  a  conversation  had  by  the 
trustee  with  the  bankrupt  and  with  the  bankrupt's  wife,  long 

Vol..  160—46 


EVIDEHOE— Oontinned. 

after  the  pAjment  made  to  defendanti  was  properlr  Fejeotod, 
neither  the  bankrapt  aor  his  wife  being  a  pBrt7  to  the  snit. 

Ooode  V.  I3wood  Lodge,  etc.,  SSI, 

13.  Gift*. — Mentid  Oapaeity  of  Omntor. — In  a  suit  to  set  aside  a  con- 
veyance of  real  eetote,  made  fear  love  and  affection,  by  a  wife 
through  her  Hon  to  her  husband,  on  the  ground  of  tlie  mental  in- 
capacity of  the  grantor,  evidence  by  the  hnsbaad  as  to  statements 
made  by  the  wife  at  the  time  of  such  oonveyanoe,  in  connection 
with  those  made  by  her  when  he  previonsly  conveyed  the  land  to 
her  without  consideration,  was  auniasible  as  showing  the  mental 
capacity  of  the  grantor  at  the  time  of  the  last  conveyanoe. 

Thome  V.  QmouI,  56$. 
18.  Auignment  of  CUuta. — Admiuion  Without  Proof  of  Ereeution. — 
Notice. — The  written  asaignment  of  a  claim  sned  on  is  admissible 
in  evidence  without  proof  of  its  exeoation,  where  f4T8  Bums  1901, 
providing  the  manner  In  which  writings  material  to  aa  ooticHi 
may  be  rendered  competent,  has  been  complied  with. 

Bo»eker  t.  CfutnAerlain,  114, 

14.  WHl  04  Enidenee. — In  a  suit  by  an  heir,  where  it  la  songht  to 
show  that  certain  land  held  by  the  other  heirs  was  held  in  tmat 
for  all  theheiraof  testator,  thewillof  such  testator,  which  tended 
to  support  defendants'  contention  that  there  was  no  tmst,  ia  ad- 
missible in  evidence.  AUxander  v.  Spatddij\y,  176. 

EXOSFTIONS— Joint  esoeptlon,  see  Afpbai.  u4d  Error,  22;  Rai- 

telUr  T.  Seynolik,  ISS. 
EXECUTIONS— 

1.  Decedents'  Etlatei.—Th&  provision  of  ^2484  Bnms  1901,  prohib- 
iting the  institntion  of  proceedings  against  a  decedent's  estate 
for  the  enforcement  of  judgments  before  the  end  of  one  year  from 
the  death  of  the  decedent,  does  notapply  to  cases  where  the  ezeca- 
tl(m  was  issued  in  the  lifetime  of  the  deoedent. 

*   '  Bltimenthal  v.  TibbHa,  70. 

2.  Taxet. — Paymeni. — Subrogation. — Aoomplaint  alleged  thatplain- 
tifFs  conveyed  certain  real  estate  to  defendant's  husband  under 
an  agreement  that  the  latter  should  pay  the  tases  accrued  there- 
on, and,  that  plaintiffs  were  compelled  to  pay  the  same;, that 
sabsequently  a  judgment  was  obtained  against  defendant's  hus- 
band by  a  third  person  and  an  execution  issued  thereon;  that 
after  the  death  of  the  hnsband  the  real  estate  was  sold  to  the 
execution  pleinCiff  who  transferred  his  certificate  of  sale  to  de- 
fendant and  she  afterward  obtained  a  sheriff's  deed  to  the  real 
estate  "and  still  holds  the  same  by  virtue  thereof,  and  not 
otherwise,"  and  prayed  that  plaintiffs  he  subrogated  t«  the 
former  lien  for  taxes,  and  that  the  same  be  foreclosed  against  the 

Cperty  so  held  by  dof^dant.  Held,  that  the  complaint  was 
1  for  failure  to  allege  that  defendant  had  any  notice  of  the 
claim  or  lien  at  the  time  she  purchased  the  real  estate,  and  that 
she  aoqntred  title  free  from  any  prior  secret  equity. 

Blumenthal  T.  TibbUt,  70. 
EXEOUTOBS  Ain>  ADHnnBTBATOBS— Pleading  and  proof 
on  claim  against  estate,  see  PLSADina,  4;  SlatiUi)'*  Egtate  v. 
Fence,  636. 
May  compromise  claim  for  death  by  wrongful  act  vrithont  order 
of  court,  see  GoHPROUiSB  ahd  Srttlbmznt,  1;  Pittsburgh,  etc.,E. 
Oo.  Y.  Oipej  360. 
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EnforcemoDt  of  jadgment  agskinBt  decadent's  estate,  see  ExEon- 
TiONB,  1 :  BlummthtU  V.  Tibiait,  70, 
8aia  ofJUtd  EglaU.—Time  of  Return.— Iho  proviBion  of  42512  Bnma 
1901,  that  in  sales  of  real  estate  for  the  payment  of  debts  the 
'  adnmiistrator  shall  make  return  under  oath  of  his  prooeedings 
in  the  premises,  at  the  next  term  after  such  sale,  is  direotoiy 
merely  as  to  the  time,  and  such  sale  is  not  invalid  because  all  of 
the  proceedings  were  had  at  the  same  term  of  court. 

Cutler  V.  HdtUr,  BOS. 
BXEHFTIONS— 

1.  Debt  Mult  be  FotauUd  on  Ctmtmct. — Under  the  proviaioiu  of  ill^ 
Boms  1901,  a  resident  householder  can  claim  an  exemption  of 
Mb  propertT  from  sale  on  execntion,  or  other  final  proceaa  from 
a  oonrt,  only  when  such  execution  or  other  process  is  issaed  on.  a 
judgment  for  a  debt  growing  out  of  or  founded  upon  a  contract, 
eipress  or  implied,  Slale,  ex  rel.,  v.  Morgan,  474. 

2,  Money  Won  at  Gaming. — The  judgment  defendant,  in  a  gait  by 
the  State,  nnder  ^6678  Bnms  1901,  to  recover,  for  the  benefit 
of  the  wife  of  the  loser,  money  lost  at  gamiug,  is  not  entitled  to 
the  benefit  of  the  exemption  laws  of  the  State  as  against  an  exe> 
ontion  on  snch  judgment.  StaU,  ex  rel.,  v.  Morgan,  474. 

XXXOBIION— 

Q^en. — Action  on  Bond. — An  action  on  the  bond  of  an  officer  for 

extortion  will  not  lie  imder  ^6549  Boms  1901,  since  such  section 

p    creates  only  a  personal  liability.  Stale,  ex  rel.,  t.  Baghy,  669. 

FESSBAL  COUBT— Removal  of  cause  to,  see  Bekovai.  of  Oaubsb, 
1-4;  Penntylvania  Co.  v.  Leeman,  18. 

TEUiOW  SEIIV ANTS— See  Master  and  Servant. 

TOBMBB  ASJimiOATION— See  Jdhqhsnts. 
Judgment  for  defendant  in  action  against  contractor  for  personal 
injury  may  be  pleaded  in  bar  of  action  against  city  for  same 
injury,  see  Jddomentb,  8;  City  of  Andenon  v.  Fleming,  597. 

FOUNTAUr  CIBOUIT  OOUBT  —  Oonstmction  of  act  changing 
term,  see  Coorts;  Robb  v.  McAdamt,  492. 

FBAUD— In  procuring  divorce,  see  Divorob,  1-3;  Day  v.  Notting- 
ham, 40s. 
Payment  before  discovery,  See  Patmest;  OniJter  v.  Ctark,  311. 
Causing  false  retmn  of  summons,  see  Judovents,  5;  Frankel  v. 
Garrard,  £09. 

1.  Qmtraeti.Statule  of  i^raudi.— Representations  made  by  a  banker 
and  business  man,  well  known  to  plaintiff,  that  stock  in  a  pro- 
posed oorimration  to  which  certain  patent  rights  were  to  be 
transferred  would  be  more  valuable  tiian  any  bank-stook,  and 
that  defendant  pro[>osed  to  join  plaintiff  in  the  purchase  of  the 
patent  rights  and  the  organization  of  a  company,  made  for  the 

Eurpoae  of  inducing  plaintiff  to  invest  in  such  corporation,  when 
1  truth  defendant  was  investing  no  money,  but  had  a  secret  ar- 
rangement with  the  pnmioter  wnoreby  he  was  to  receive  his  stock 
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and  ft  certain  som  of  mone^  for  Indncing  othon  to  take  stock  In 
BQoh  concem,  ate  not  within  the  statute  of  frandB  (^6684  Bums 
1901},  and  the  ocmtraot  thereby  indnced  is  Toidable. 

Coulter  T.  Oort,  311. 
2.  Beieitmon  of  Sale.  —  Comjdairtt, — Pariiea.  —  Vntxriainly. — A  oom.-> 
plaint,  in  a  suit  to  rescind  a  contract  for  the  sale  of  corporate 
stock  on  the  ground  of  fraud,  set  forth  conduct  of  the  defendants 
which,  if  proved,  would  entitle  plaintiff  to  a  rescission,  and 
joined  aa  defendants  the  neoessaiy  or  proper  parties  each, of 
whom,  onder  the  allegations,  would  be  required'  to  answer. 
IMd,  that  the  complaint  waa  not  void  for  onceiiAinty  as  to  par- 
ties. QntUa  V.  Qoodrieh,  9t. 

XHATTDB,  statute  or— Bepreeentatlonji  made  aa  to  valne  of 
stock  in  a  corporation,  see  FRi.ut>,  1 ;  Coulter  v.  Clart,  311. 

PromiK  to  Aruwer  for  Debt  of  Another. — Suiband  and  W^fe. — A 
wholesale  liqnor  dealer  refnaed  to  extend  credit  to  a  saloon 
keepOT  nnless  the  saloon  keeper's  wife  wonld  become  responsible. 
She  said,  "I  am  mnningthis  business.  Send  on  the  goods,  and  I 
will  be  responsible."  Thereafter  the  goods  were  billed  to  the 
wife  and  charged  to  her,  bnt  the  bosineas  was  condncted  in  the 
name  of  the  husband,  the  license  afterward  being  renewed  in  his 
name.  Held,  that  the  agreement  made  hy  the  wife  was  nothing 
more  than  a  parol  promise  to  answer  for  the  default  of  her  hus- 
band, and  was  void  under  the  statnte  of  fisnde. 

Indiam  Trutl  Oo.  t.  FiniUer,  647. 

raAUDTTTiEHT  OOHVBYANCB— 

1.  FaUtire  tn  Record  Deed. — The  mere  fact  tliat  a  deed  executed  b;a 
husband  to  his  wife  to  secure  a  debt  to  the  wife  was  withheld 
from  record  by  the  latter  to  preaerre  the  husband's  credit,  she 
knowing  that  her  hnsband  was  engaged  in  a  hazardous  financial 
business,  will  not  render  the  deed  invalid  as-against  subsequent 
nnseonred  creditors  who  extended  credit  to  the  hoBband  on  the 
faith  of  his  supposed  ownership  of  the  property,  no  dishonesty 
or  fraud  on  tlie  part  of  the  wife  being  shown  to  exiaC. 

Slate  Bant  t.  Baehi*,  68t. 

2.  FnUure  to  Record  Deed. —  Jlfoi*joffM.— The  fact  that  a  deed  ex- 
ecuted by  a  husband  to  his  wife  to  secure  a  debt  due  the  wife 
was  purposely  kept  off  the  record,  with  a  fraadnlent  intent, 
would  not  vitiate  a  subsequent  mortgage  executed  by  the  hus- 
band to  his  wife  in  good  faith,  and  upon  a  valuable  considera- 
tion, although  the  new  mortgage  was  intended  to  secure  the  debt 
described  in  the  instrument  which  was  never  recorded. 

StaU  Bank  v.  Baeha,  68i. 

QAXniQ — Judgment  for  money  won  at  gaming  is  in  tort,  see  Ex- 
BMPnoNB,  2;  Slate,  ex  rel.,  v.  Morgan,  474. 

OASNlSHMElfT — Summoning  agent  of  railroad  oompai^  to  an- 
swer as  to  funds  tn  his  hands,  seeBAiLRO^DS, 8;  Ottcago,  etc.,  R. 
Go.  V.  WUt,  680. 

QAB— Fixing  prioe  of  natural  gas,  see  MtnnoifAi.  Oorpokatiokb, 
15;  Muneie  Nat.  Qa»  Co.  y.  City  of  MuneU,  97. 

QAB  AHB  OIL  WEU£— 


OAS  AKD  OIL  WELLfl    Contutned. 

for  a  longer  period  than  two  days  next  after  the  same  has  been 
stmcb:,  is  to  be  literally  conatroed,  since  there  is  nothing  in  the 
act  itself  to  show  that  two  days  is  not  sofScient  time  in  which 
to  confine  such  gas  and  oil.  Given  t.  SlaU,  66S. 

2.  Escape  of  Naticnd  Gas. — Literal  ComtrtKtion  of  iStofute.— -In  a  pros©- 
cation,  for  permitting  the  escape  of  natiu^  gaa  in  violation 
of  theactof  Maich4, 1883  (Acts  J898,  p.  800),  the  evidence  showed 
tliat  a  well  was  being  drilled  for  oil,  and  that  after  gae  waa  atraok 
the  drilling  was  continaed  nntil  oil  was  found;  that  at  any  timo 
after  the  ^as  began  to  flow  into  the  well  and  to  escape  from  it, 
the  gas  might  have  been  oonflned  in  the  well  by  filling  the  well 
with  water,  an^  the  operation  continued  nntil  oil  was  stnu^, 
without  inconvenience.  Held,  that  there  was  no  necessity  tea 
more  than  the  statutory  time  of  two  days  in  which  to  confine  the 
gas,  and  no  absurdity,  injustice  or  oppression  would  result  from 
a  literal  conBtmotioo  of  thu  atatnte  Giien  v.  Slate,  B5S. 

8,  EKcipe  of  NaiuToi  Gat.— Tide  and  Preamfifc  of  Act.—Congtruction, 
— The  act  of  March  4,  1B93,  making  it  a  penal  offense  to  per- 
mit the  escape  of  natural  gas  or  oil  for  a  longer  period  than  two 
days  next  after  the  same  has  been  struck,  has  the  following  title; 
"An  act  concerning  the  sinking,  safety,  maintenance,  nse  and 
operation  of  natural  gas  and  oil-wells,  prescribing  penalties,  and 
declaring  an  emergency."  The  following  is  the  preamble: 
"  Whereas,  great  danger  to  life  and  injury  to  persons  and  prop- 
erty is  liable  to  result  ftom  the  improper,  unsafe,  and  negligent 
sinking,  maintenance,  nse  and  operation  of  natnral  gas  and  oil- 
wells;  therefore,"  etc.  Held,  that  the  public  safety  and  not  the 
waste  of  gas  was  the  main  object  of  the  statnte. 

Given  v.  Stale,  55t. 

OAS  WEIXS — Act  regulating  sinking  and  casing,  see  GoNBTrrc- 

TioNAL  Law,  &,  6,  and  Gas  and  Oil.  Wells,  1-3;  Given  v.  Suae,  B5S. 

GIFTS— Mental  capacity  of  donor,  see  EIvidknob,  12;  Thome  v. 

Cotnnd,  6G6. 
DeeiU. — Mental  Capaeil'j  of  (Iraniur. — A  standard  of  mental  capac- 
*  ity  set  up  in  an  instruction  in  a  suit  to  set  aside  a  covey- 
auoe,  made  to  a  son  for  love  and  affection,  on  the  ground  of  the 
nnsonndness  of  mind  of  grantor,  that  one  has  mental  capacity 
sntScient  to  make  avalid  conveyance  if  at  the  time  he  is  engaged 
in  it  he  nnderstands  what  he  is  doing,  and  nnderstands  the  ex- 
tent and  valne  of  his  property,  recollects  the  property  he  is  dis- 
posing of,  the  persons  who  are  the  objects  of  his  bounty,  and  the 
manner  in  which  lie  is  distributing  his  property  among  them,  is 
— ' Thome  v.  Cotand,  566. 


OSANT — See  Easembntb. 
Of  right  to  mine  ooal,  see  Mikes  and  Minerals,  1,  2;  IngU  v. 

Botbnns,  73. 

OAATEL  BOASS— Review  of  proceedings  before  board  of  oom- 
miasionen,  see  Okrtiokari,  Gifford  v.  Board,  etc.,  654. 

TIA^™*"   OOBFUS—For  posseaaion  of  child,   see  Parent  and 
Child,  1,  2;  Bvllock  t.  EobxTUm,  531. 

HABJELESS  EBBOB— See  Appeal  and  Brrob,  41-U. 
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HIGHWAYS— Establiahing  drain  which  is  a  benefit  to,  see  Dsainb, 

1 ;  PUaianl  Tp.  T.  Cook,  63S. 
Improvement. — ComUy  Lina. — SlaiuUf. — Repeal  by  ImpliaUion. — The 
not  of  1889  (Act«  18S&,  p.  438,  $6792  el  teq.  BnrnB  1901)  for  the 
conBtmction  and  improyement  of  conntj-line  highwayB  is  not 
repealed  "by  the  act  at  1890  (Acta  1899,  p,  468,  $6914  et  teq.  Barns 
1901),  though  the  sabject-matter  of  the  acts  ia  the  same  and  nuuijr 
of  the  piovuiooB  contain  the  same  laagoage. 

Sffion  v.  Board,  etc.,  SS7. 

HOUBEHOLDEB'S  EZEHPTIOH— See  Bxemftions. 

HUBBAUD  Asm  wife — Will  b7  mairied  woman,  see  Wills,  1, 
2;  ffibberd  t.  Trtuk,  498. 
ftomlse  to  answer  for  debt  of  husband,  Bee  Frauds,  Statute  of; 
IndxoM  Trvtt  Co.  T.  Finittzer,  6^7. 

1.  Prineipal  and  Surety. — Mortgagei. — Tenanig  by  Entiretiet. — In  a  suit 
OD  a  note  executed  by  a  husband  and  wife,  secnred  bj'  mortsaga 
on  real  estate  held  b;  them  as  tenants  by  the  entireties,  tneie 
is  no  presumption  that  the  consideration  was  not  used  for  the 
benefit  of  the  real  estate  so  held  bj  them,  or  that  the  wife  ia 
snrety  on  said  obligation,  bnt  the  borden  is  upon  her  to  allege 
and  prove  facts  ahowing  that  she  exeonted  the  note  and  mortgage 
as  surety,  and  not  as  principal.  Quy  v,  laberenx,  6ti. 

3.  Principal  and  Surety.— BUU  and  Note*.— Mortgages. — Ommdera- 
tion.—A  finding  in  a  suit  to  foreclose  a  mortgage  t(a  fl.OOO,  exe- 
cated  by  a  husband  and  wife  on  real  estate  held  by  them  ae 
tenants  by  entireties,  that  the  oonaideration  for  the  note  and 
mortgage  saed  upon  waa  used  to  pay  the  individnal  indebtedness 
of  the  husband,  and  to  enable  hi"i  to  perform  a  contract  to  erect 
a  certain  livery  bam,  and  that  no  part  of  the  consideration  was 
received  by  the  wife,  nor  expended  in  the  betterment  of  her  real 
estate,  or  real  estate  held  by  them  as  tenants  by  entiretieaa  ehows 
that  the  wife  executed  the  mortgage  as  surety  only,  and  that  the 
same  ia  invalid  as  to  ber ;  and  the  fact  that  the  livery  bam  on 
which  the  proceeds  of  the  loan  were  expended  was  taken  by  the 
hnsbsnd  and  afterward  conveyed  to  the  wife  and  sold  by  her  for 
9800  in  eioees  of  all  liens  thereon,  did  not  change  the  relation  of 
the  putiee,  it  not  being  shown  that  she  agreed,  in  consideration 
of  the  conveyance  to  ber  of  the  real  estate  npon  which  the  bam 
was  bnilt,  or  for  any  other  consideration,  to  pay  the  note  and 
mortgage  sued  upon.  Gu^  v.  L3>erena,  6t4. 

8.  Ettoppel.— Mortgage  Deduction  LaiB.—AffidaiHt.—A  married  woman 
will  tuA  be  estopped  from  denying  the  validity  of  a  mortf^age  on 
the  groond  of  snretyship  by  the  fact  that  she  joined  with  her 
husband  is  an  afQdavit  and  obtained  a  redaction  of  taxes  under 
the  mortgage  deduction  law  oa  the  mortgaged  real  estate  by  rea- 
son of  snch  mortgage.  Guy  v.  lAberem,  Btf. 

4.  Principal  and  Surety.  —  BUU  and  Nota.  —  Whether  a  married 
woman  is  prinoijial  or  surety  on  a  promissory  not«,  or  other  obli- 
gation, is  determined,  not  from  the  form  of  the  contract,  nor  from 
the  basis  upon  which  the  transaction  was  liad,  but  froin  the  in- 
quiry aa  to  whether  she  received  in  person  or  in  benefit  to  her 
estate  the  oousideration  upon  which  the  contract  depends. 

Ouy  V.  LOxrem,  Si4. 
G.     Action  hy  Married  Woman. — Pleading. — Angicer. — In  an  action  by 
a  married  woman  on  a  note  given  to  ber  by  her  tinsband  and  an- 
other, if  there  exists  any  reason  on  account  of  oovertore  or  other- 
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wise  why  snch  person  who  had  joined  her  hnaband  in  the  execD- 
tion  of  the  note  should  not  p^orm  his  agreement,  snoh  icobou 
most  be  set  np  in  an  anawer  to  be  available  aa  a  defense.  An 
answer  of  no  consideration  is  insniBoieiit  to  raise  the  iaane. 

WintUblect  v.  WinkUbUek,  S70. 
XNQXTBBSII  BISK— Plaintiff  not  leqnired  to  negatire  in  oom- 
plaint  knowledge  of  danger,  see  Nboliobhoe,  1;  Indiana,  etc., 
Oa  Co.  V.  O'Brien,  £66. 
DTDXTEBimrATE  BENTENOE  ZJLW—Is  constitntional,   see 
CoNSTrrunoNAi.  Law,  7;  Shvlar  t.  State,  300. 
Failnro  to  find  age  of  defendant,  see  Obdonai,  Law,  2S;  Some  v. 
Stale,  678. 

nroiANAPOUB  OITT  CHABTE&— Aath<«itr  to  order  elevation 
of  railroad  tracks,  see  Mitnioipal  Oobpokations,  14;  State  ex 
rd.,  T.  Indianapolit  Union  K.  Co.,  46. 
mDIOrmiNT— Descxiption  of  property  stolen,  see  CanaiiAi.  IiAW, 

18;  WhUson  t.  Stale,  510. 
ZHJTTNOnOH— 

1.  Private  Penon. — Public  Rl^ht. — A  private  person  can  not  main- 
tain an  injunction  for  the  mvuion  of  a  pablio  right,  where  the 
complaint  fails  to  show  a  special  injury  to  the  complainant. 

Lande*  v.  WaUt,  St6. 

5,  Municipal  Corparatitmt. — Sidt  by  Manber*  of  Common  Oouncit. — 
Individoal  members  of  a  city  oonncil  can  jtot  maintain  an  in- 
Junction  for  the  protection  of  public  rights.    Lattdet  v.  WaU*,tie. 

8.  To  Prevent  Leeeorfrom  Interfering  with  Operation  of  Mine. — An  in- 
jnnotion  will  lie  to  prevent  the  interferenoe  by  the  leesor  with 
the  construDtion  of  a  railroad  switch  to  a  coal  mine. 

Ingle  y.  Bottimi,  73. 

4.  Threatened  Tretpaes. — Complaint. — Evidence. — In  a  snit  to  enjoin 
a  railroad  company  from  entering  npon  and  enclosing  with  a 
fence  a  strip  of  land,  the  complaint  alleged  that  plamtifF  and 
his  grantOTH  have  been  in  open,  notorious,  and  eiclusiTe  pos- 
seasion  of  the  laud  for  more  than  twenty  years  and  that  defend- 
ant is  throatening  to  enclose  same  with  a  fence,  and  that  said 
threatened  occupation  of  the  land  is  in  derogation  of  the  rights  of 
plaintiff,  and  if  not  prevented, will  work  irreparable  damage  tohim. 
Ko  averments  are  made  showing  the  nature  of  the  damage,  nor  is 
it  shown  that  the  trespass  will  be  continued  bo  aa  to  afford  a  foun- 
dation for  a  claim  of  title  by  adverse  possession.  The  evidence 
showed  that  the  land  in  controversy  had  formerly  been  covered 
by  a  gravel  pit,  and  was  of  little  value,  and  if  an  intention  to 
fence  it  was  shown,  it  was  not  disclosed  that,  under  the  oircom- 
stances,  the  fence  would  be  of  any  special  damage  to  plaintiff. 
Held,  that  a  complete  and  adequate  remedy  at  law  existed  in 
favor  of  plaintiff;  that  the  complaint  was  not  sofhoient  on  de- 
mnrrer,  and  that  the  court  erred  m  awarding  a  perpetual  injnnc-  ^ 
tion  upon  the  evidence  given  in  the  case. 

Wabatk  R.  Co.  v.  Engleman,  319. 

6.  Complaini. — AffidavUe. — AfBdavits  can  only  be  considered  as  evi- 
dence of  allegations  made  In  a  complaint  for  injunction,  and 
can  not  be  regarded  as  laying  the  foundation  for  equities  not 
Otherwise  claimed.  Landet  t.  WaUt,  tl6. 
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nraAUX  PEBfiONS— ManUl  capacity  of  donor,  aeeErninrcm,  12; 

ThoTM  T,  Qwanrf,  566. 
■    Bxeoaticn  of  deed  by  penon  of  oiuouid  mind,  see  Dekos,  1; 

Thomt  V,  Cotand,  566. 
ZHSANZTT— As  defense  in  prosecntion  for  murder,  see  CsnaxiX, 

L*W,  20,  21;  Ooppenhaver  v.  StaU,  S40. 

DTSTBirOTIONS— Sea  Trial. 
■Without  the  inae,  see  Appkajl  and  Errob,  48;  Germania  Fire  Jn*. 

Co.  T.  PUcher,  S9t. 
As  to  aelf-defeiue  in  proseoatitm  for  usanlt  and  battery,  see 

Grdcinai.  Law,  8;  Slarr  v.  State,  661. 
Am  to  different  offensee  in  proaeoation  for  assault  asd  battery 

with  intent  to  oonunit  murder,  see  Ordonal  Law,  7,  8;  Slarr 

T.  State,  661. 
How  made  part  of  reoord,  see  Appeal  and  Erbob,  16-22. 
□7SURAVGE — Peif  ormanoe  of  conditions  of  policy,  see  Pleadinq, 

2;  Security,  etc.,  Attn.  7.  Lee,  S49. 

1.  Proof  of  Lott. — Waiver. — The  refusal  of  an  insnrance  company 
to  pay  a  loss  becanse  the  claim  is  ezceesiTe,  m^'  be  a  waiver  of 
the  fnmiBhing  of  proofs  of  loss  as  mnch  as  where  the  refusal  is 
put  on  any  other  grounds.      Germataa  Fire  Int.  Co.  t.  Pitcher,  SBS. 

2,  Proof  of  Loet. — iraii'n-,— An  adjuster  who  has  been  sent  by  a 


has  authority  to  ,"  .  .        , 

proofs  of  loss.  Germania  Fire  Itu.  Co.  v.  Pitcher,  393. 

8.  Proof  of  Lou.  —  Waiver.  —  Evidence.— fux  iiiHiiiHDce  oompany  act- 
ing on  lui  oral  notice  sent  its  adjoster  to  adjust  a  loss.  Ho 
eutered  into  negotiations  of  settlement  with  the  agent  of  insured 
and  there  was  but  little  differeiicB  between  them  over  the  items 
discussed.  A  few  days  later  the  company  sent  proofs  of  loss  to 
its  local  'agent  but  the  agent  of  insured  refused  to  execute  the 

eipers  because  he  had  not  had  a  wall  examined  wliich  was 
jnred  by  the  fire  dnd  which  the  board  of  works  liad  ordered 
toni  down.  The  adjuster  thereafter  retutued  and  went  before 
the  board  of  works  with  a  son  of  insured  and  attempt«d  to  have 
the  eniforoement  of  tlie  order  delayed,  and  refused  to  pay  for 
damage  to  the  wall,  but  said  nothing  about  the  omission  to  fur- 
nish proofs  of  loss.  Held,  that  the  evidence  was  sufficient  to  show 
a  waiver  of  proofs  of  loss.  Germania  Fire  Ins.  Co.  v.  Pitdier,  392. 
i.  Proof  of  Lote. —  Waii<er. — Pleading. — Vrrdiel. — A  complaint  in  an 
action  on  an  insurauce  policy  disclosed  that  proofs  of  loss  were 
not  made  within  sixty  days  as  required  by  the  policy,  but 
alleged  that  when  the  fire  occurred  plaintiff  gave  notice  thereof 
to  defendant's  agents  who  had  issued  the  policy  and  defendant 
sent  its  adjuster  to  adjust  tlie  loss;  that  he  eutered  iuto  negotia- 
tions with  plaintiff's  agent  oonoeming  tiie  loss,  and  continued 
the  negotiatiouH  until  after  the  time  within  whicli  by  the  terms 
of  the  ipolicy  the  assured  was  required  to  furnish  formal  proofs  of 
loss;  that  they  were  unable  to  agree  as  to  tlie  amount  of  the  loss 
and  defendant  refused  and  still  refuses  to  pay  the  same,  but  did  not 
base  its  refiisal  on  the  failure  of  plaintiff  to  fnmish  proofs  of  loss. 
Ifetd,  tliat  if  the  complaint  does  allege  facts  from  wnich  a  waiT^ 
oan  be  declared  as  a  matter  of  law,  the  plaintiff  was  eotitlod 


XNSUBAirCE— Oontinuad. 

tbertnnder  to  take  the  Terdict  of  tbe  J1117  npon  the  mixed  qnee- 
tioii  of  law  and  foot  aa  to  whether  there  was  a  waiver  of  proofs 
of  loss.  Oernumia  Fin  Int.  Co.  T.  Pitcher,  S9t. 

5.  Owntnhip  of  Property.— A  judgment  for  pl&intiff  in  an  action 
on  an  isanrance  policy  will  not  be  reversed  becanse  of  the  failnre 
of  the  court  to  instnict  the  jtut  that  it  was  neoesaaJ7  for  plain- 
tiff to  prove  that  she  was  the  owner  of  the  property  at  the  time 
of  the  fire,  where  the  evidence  showed  withont  dispate  th&t 
plaintiff  was  the  owner  at  sach  time. 

Germania  Fire  Ini.  Cfa.  v.  PUehtr,  S9t. 

6.  Change  of  Benejkiariet. — Bailroad  Relief  Aetocialion. — The  plan 
of  <»'gaiuxation  of  a  railroad  relief  association  providedfor  the 
payment  of  fixed  death  benefits  "to  the  relatives  or  other  bene- 
ficiaries specified  in  tlie  a^pUcations  of  such  employee. ' '  It  also 
provided  that,  in  certain  circamstanoes,  members  might  apply  for 
instiraoce  in  a  class  wherein  higher  benefits  were  paid,  the  mem- 
ber BO  applying  to  sign  a  supplementary  application,  and  that 
the  applicant  might  in  bis  application,  or  subsequently,  designate 
a  beneficiary  other  than  relatives.  Decedent,  a  single  man,  took 
a  certificate  in  favor  of  bis  mother.  After  his  marriage  he  went 
with  hia  wife  to  the  aathorized  agent  of  the  association,  and  sur- 
rendered his  old  certificate  and  requested  that  a  new  certificate 
be  issued  to  him,  in  a  different  class,  in  favor  of  bis  wife.  Anew 
oertiflcate  was  issued  and  delivered  to  the  wife,  but  it  did  not 
specify  the  name  of  the  beneficiary.  Held,  that  there  was  no 
new  designation  of  beneficiary  in  accordance  with  the  provision 
of  the  contract.  Maeon  v.  Maton,  191. 

7.  Change^  Benejiciariei. — Baiiroad  Relief  A»ioeiatifm. — The  provision 


—Liability  of  tniatee  tta  interest  on  Crnst  funds,  see 
Trusts,  6;  SleaUey'i  Eitaie  v.  Pence  6S6. 
ZNTEBKOaATOBOiS  TO  JTIST— Failnre  of  jury  to  answer,  see 
Triai^  27;  Perry,  etc.,  Stone  Co.  v.  Wihon,  436. 
Seeking  to  osoertain  on  which  paragraph  of  complaint  verdict  Is 
based,  see  Trial,  18;  Clear  Creek  Stone  Co.  v  Dearmin,  161;  Con- 
tolidated  Stone  Co.  v.  Morgan,  S4I. 
INTOXICATING  UaUOIlS— 

1.  Remonstrance. — TriiU. — Evidence. — Where  on  application  for  the 
Bale  of  intoxioating  liquors  was  denied  on  account  of  a  re- 
monstrance thereto,  as  anthorized  by  ^72831  Bums  1901,  the  re- 
fusal of  the  conrt  to  permit  the  applicant  to  make  proof  of  quali- 
ficatiODB  WO8  harmless.  Shaffer  v.  Stem,  S7S. 

S.  Beinont(nmc«. — Power  of  Attorney. — Deaih  of  Renumetrant. — ^ect. 
— A  power  of  attomej-  ejecnted  by  a  majority  of  the  voters 
of  a  township  authorizing  the  attorney  to  sign  a  remonstrance 
against  the  granting  of  a  license  to  sell  intoxicating  liquors  is  not 
joint,  but  several  as  to  each  person  who  executed  it,  and  the  death 
of  one  or  more  persons  executing  it  revoked  the  same  as  to  them 
only.  Sluiffer  v.  Stem,  S76. 

S.  Bemomtrtmce. — Power  of  Attorney. — A  remonstrance  against  the 
granting  of  a  license  to  sell  intoxicating  liquors  signed  by  power 
of  Ottomey  is  valid.  Shafftr  v.  Stern,  375. 


IHTOZIOATINa  UaUOBB— Ooatinued. 

i.  Remorutrance. — Time  of  FUinfi. — A  remonstruioe,  nndei  472831 
Bama  1901,  against  the  granting  of  a  lioenae  to  sell  intoxicating 
liquors,  filed  on  Friday  Inunodiatel}'  preceding  the  Monday  on 
which  the  tegular  aeasion  of  the  boaid  of  oommissi  oners  begins, 
is  in  time.  Shaffer  t.  Sum,  S75. 

6.  Semomtranee. — Townt. — Majority  of  Voten  in  Tovmihip, — Wardt, 
— A  remoTutiance  against  the  granting  of  a  license  to  sell  intoxi* 
eating  liqnOTB  in  a  town,  signed  by  a  majority  of  the  legal  voters 
of  the  township  is  anfScient,  althongh  it  does  not  contain  the  sig- 
natoree  of  a  majority  of  the  voteis  of  the  ward  in  which  the  ap- 
plicant desires  to  aeU.  Shaffer  v.  Stem,  S7S. 

JXTDQKKirro— Finding  not  within  the  issnee,  see  Ooktractts,  4; 
Palmer  Steel  A  Inm  Co.  v.  Heat,  Ughi  &  Power  Oo.,  tSt. 
Setting  aside  dirorce  deoiee  after  plaintiff's  death,  see  Divoboe, 
8;  Day  t.  NMingham,  408. 

1.  Former  Adjudieatitm.  —  In  a  suit  to  rescind  a  contract  on 
the  ground  of  fraud,  the  conrt  foond  for  the  defendants,  had 
that  there  was  no  fraod.  Held,  in  a  snbseqaent  action  for 
damages  by  the  same  plaintiff  against  the  same  defendants, 
and  based  npon  the  same  alleged  fraud,  tliat  a  plea  of  formar 
adjudication  was  good,  although  there  had  been  a  special  finding 
on  the  former  trial  that  plaintiff  liad  opportunity  to  have  ascer- 
tained the  facta  prior  to  the  time  of  the  i^leged  f^nd. 

Guiheii  T.  Goodrich,  9i. 

2.  Former  Adjudication. — FraudriUnl  SaU  of  Corporaie  Stoct. — An 
action  by  the  seller  against  the  bnyers  of  corporate  stock  for 
damages,  charging  fraad  in  procnring  the  sale,  can  not  be  main- 
tained, where  there  has  been  a  judgment  against  such  seller  in  a 
prerioua  suit  by  him  against  the  buyers  to  rescind  the  sale. 

Outheil  T.  Goodrich,  9g. 
8.  Former  Adjudication. — Pleading. — Where  a  pleading  states  the 
same  facts  as  were  set  ont  in  a  former  ple«ding  m  an  action 
between  the  same  parties  in  interest,  their  representatives  or 
privies,  suing  or  being  sued  in  the  same  quality  or  characto*, 
which  facta  were  either  admitted  or  traversed  in  the  former  ac- 
tion, and  it  appeavs  that  there  was  a  final  adjudication  of  the 
matters  in  issue  by  a  court  of  competent  jurisdiction,  then  the 

aaestioD  of  the  tmth  or  falsity  of  the  matters  in  issue,  as  between 
le  same  parties,  is  considered  as  forever  settled  by  the  adjudica- 
tion npon  them.  GvtheU  y.  Goodrich,  9t. 
*.  Default.— VacaHan  for  Fraud.  — Collateral  vltfact,  —  The  impeach- 
ment of  a  judgment  by  a  suit  to  set  it  aside  and  enjoin  Its  col- 
lection for  frand  is  a  direct,  and  not  a  collateral,  attack. 

Frantel  v.  Oam»d,  t09. 

5.  Default. — Setting  Aridefor  Fraud. — Jiyunrtwn. — The  act  of  a  plain- 
tiff in  causing  a  false  return  of  summons  to  he  mode  by  an 
officer  is  sufficient  cause  for  setting  aside  the  judgment  and  en- 
joining its  collection.  Franiel  v.  Garrard,  SOB. 

6.  Vacation  for  Fraud. — Partiet. — In  a  suit  to  vacate  a  judgment 
and  to  enjoin  its  enforcement  against  real  estate  owned  by 
the  judgment  debtor  at  tlie  time  the  judgment  was  rendered,  a 


TUSGHEBTS — Oontinued. 

7.  Aatignntent. — EigbU  of  Anignee. — The  assignee  of  a  Jadgment 
takes  it  subject  to  all  the  defenses  which  conld  have  been  nrged 
against  it  in  the  hands  of  the  (mgioal  jndetnetit  plaintiff- 

Frankel  v,  Garrard,  SOB. 

8,  Penonal  Jn^uriet. — Mxaimpal  CorportOioni. — Independent  Contriietar. 
— FoTwer  Adjudication. — Where  one  who  receiyed  an  injury  by 
stepping  into  a  dangerous  escavation  across  a  sidewalk,  made 
by  an  independent  contractor,  brought  suit  against  the  con- 
tractor for  the  injuries  sustained,  which  reeiUted  in  a  Judgment 
for  the  defendant,  snch  judgment  may  be  pleaded  in  bar  of  an 
action  by  such  person  against  the  city  for  SQch  in jnries. 

City  of  Anderion  t.  Flemmg,  697. 


has  been  filed  in  the  office  of  the  oonnty  olerk,  is  properly  bronsht 
in  the  oircnit  oonrt,  sinoe  a  jnstioe  of  the  peace  has  no  eqnlty 
jurisdiction.  Fmiikel  v.  Oarrard,  109. 

JTTBISDICnON~As  to  appellate  jnrisdiction,  see  Appsal  unt 

Brror,  1-4;  Smith  v.   American,   etc.,  Co.,  I4I;   Conaumeri  Paper 

Co.  V.  fi/er,  4S4;   Taylor  v.  Pattan,  4. 

JUST — Examination  of  juror,  see  Obhohal  La.w,  16;  Ooppertltaver 

T.  State,  540. 

Selection  of  stmok  J1117,  see  Appeai.  and  Ebbor,  89;  ifarubtnT. 

Pemaylvania  Co.,  «7. 
OonTersing  with  bailiff,  see  Ttual,  1 ;  Sfadar  v.  Stale,  300. 
JVSTIOBS  OF  THE  PBAOE— Suit  to  set  aside  jndgment  tendered 

by,  see  Judouekts,  9;  Frankel  t.  Oarrard,  S09. 
LANDLORD  A2n>  TEirANT--See  Uinbs  and  Mihbbals. 
Leate.—Com.plaini.—yfhero  property  was  leased  for  a  period  of  ten 
years  with  the  right  on  the  ptut  of  the  lessee  to  oontinne  the 
same  for  an  additional  term  of  ten  years  on  the  same  terms,  with 
the  exception  that  the  rent  for  the  second  period  of  ten  years 
should  be  $150  a  year  instead  of  (GO  a  year,  a  complaint  to  re- 
cover the  first  year's  rent  of  the  second  period  of  ten  years  under 
tlie  lease  must  show  by  direct  averments,  or  by  facts  alleged, 
that  defendant  not  only  continued  to  hold  possession  of  the  leased 
premises,  bat  that  such  possession  was  continued  nnder  the 
terms  of  the  leaae.  Crystal  Ice  Co.  v.  Morru,  661. 

IiABCENY— Description  of  property  in  indictment,  see  Obiminal 

Law,  18;  WhiStfm  v.  State,  510. 
i;EASE— See  Landlord  and  Tenant. 
For  mining  porposes,  see  Uihbb  and  Minerals;  Ingle  t.  Sottonu, 

73. 
Action  for  rent,  see  Landlord  and  Tenant;    Cryital  lee  Oa.  y, 

Morrie,  661. 
IiE V  J£E— Oonstroction  in  connection  with  drain,  see  Drains,  4,  5; 

Ro}fK  V.  EvanevUle,  etc.,  R.  Co.,  B9S. 
ZJENS— See  Mbghanio'b  Lien. 
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LIMITATION  OF  ACTlOSB—tloaey  reoeived  by  hosbond  from 

wife  to  be  paid  to  her  children  at  his  death,  aee  Tbubtb,  G; 

StanUy'i  Exlate  V.  Pence,  BSB. 
MALFBACTICE— See  Phtsioians. 
]CA3n)AlC1TS — To  compel  coimt;  conncil  to  make  api^oprlatioa 

to  pay  attorney's  fees  allowed  hyconrt,.Bee  Oountieb,  4;  Board. 

etc.,  T.  Mowbray,  10. 

1.  Procew.— SumTnon*. — MienuUive  ffrii.— The  mode  o(  aoqniring 
jtirisdiction  over  the  defeadaut  in  a  proceeding  for  a  wnt  of  man- 
date is  not  by  the  eervioe  of  an  ordinary  anmmous,  bat  by  aerrice 
of  an  alternative  writ  of  mandate  as  provided  by  $1184  Boma 
1901.  Board,  etc.,  v.  Mowbray,  10. 

2.  Demuntr  to  AUxmalive  Writ. — The  question  raised  by  a  demurer 
to  the  alternative  writ  is  not  whether  the  relator,  under  the  facta, 
is  entitled  to  some  form  of  relief,  bnt  whether  he  is  entitled  to 
the  specific  relief  prayed  for. 

State,  ex  Tel.,  T,  JiuItanapolM  Vman  R.  Oo.,  4S. 
KABBIAOB— Revocation  of  will,  see  Wnxs,  1,  2 ;  Hibberd  v.  Trast, 
498. 
In  action  for  death  by  wrongfol  act  measnre  of  damages  not 
changed  by  marriage  of  decedent's  widow,  see  Dakaqeb;  Oon- 
talidaUd  Slant  Oo.  v.  Morgan,  £41. 
HASTEB  AND   SEBVAlfT— Weekly  wage  law  is  anconatita- 
tioual,  see  CoNBirrOTioNAL  Law,  1 ;  Bepublk  Iron  &  Steel  Oo.  v. 
Slate,  S73.  I 

1.  Wage». — Monthly  Payment. — Penalty. — Attorney's  Fee*. — Compkanl. 
— In  an  action  by  an  employe  to  recover  the  penalty  and  attor- 
ney's feea  aa  provided  by  4§7066,  T0G7  Bnme  1901,  for  failure  of 
the  employer  to  make  fnll  settlement  with  employes  once  a 
month,  in  the  absence  of  a  written  oontract  to  the  oontrarj,  it  most 
be  alleged  and  ]nt>ved  that  there  was  no  snch  written  contract 
between  the  parties.  Toledo,  etc.,  E.  Co.  v.  Long,  66i. 

2.  NegligetKe.  —  Aegumptum  of  Ri»k.  —  Complaiid. — A  complaint  for 
personal  injories  caused  by  the  attaclmteuts  to  a  backet  nsed  ia 
hoisting  dirt  from  a  mining  sliaft  in  which  plaintiff  was  at  work 
giving  away  is  not  insufflcient  for  want  of  facta  on  the  gronud 
that  the  defect  was  obvions  and  open  to  plaintiff,  wliere  it  was 
t^eged  that  the  place  where  plaintiff  was  at  work  was  so  dartc 
that  he  ooold  not  see  the  attachments,  that  he  did  not  know 
what  comttitnted  a  proper  attachment,  and  that  it  was  not  his 
bnainefis  to  investigate.      Brazil  Block  Coai  Company  v.  Gibion,  319. 

B.  AsiMmption  of  Risk.— Safily  of  Appliannes.— Relative  Dutiet.— Though 
a  servant  aesnmes  all  risks  of  w)iich  he  knew,  or  of  which,  by 
the  exercise  of  ordinary  diligence,  he  could  have  known,  and 
where  the  hazard  is  alike  open  to  tlie  observation  of  both, 
the  master  is  not  liable  to  the  servaiit  for  injory  resulting 
tjierefrom,  yet  the  servant  is  not  bound  to  search  for  defects, 
or  make  a  critical  inapeotion  of  the  appllanoee  that  are  pro- 
vided for  hia  use,  bnt  may  rely  npon  the  master's  proper  per- 
fonuonce  of  his  duty  to  furnish  reasonably  safe  and  proper  ap- 
pliances and  properly  to  inspect  the  some,  unless  the  defects  are 
such  as  to  be  obvions  to  tlie  servant  while  giving  proper  atten- 
tion to  the  duties  of  his  employment. 

Bratil  Block  Cual  Co.  V.  Gibton,  319. 


KASTEB  AND  SBSVAITI— Continued. 

4.  Personal  Injuria. — Kwndedge  of  Danger. — Awianption  of  Bide. — The 
meie  fact  that  a  brakeman  knew  that  a  certam  switch  target  was 
improperly  located  too  near  the  track,  will  not  prevent  a  reooTer; 
for  personal  injoriee  aoatalned  therebj,  nnlese  it  Ih  fnrtber  shown 
that  lie  knew  and  appreciated  the  daiigeiB  thereof,  and  that  he 
had  aufflcient  time  and  opiwrtiinity  for  making  objections. 

WrigU  v.  Clueago,  etc.,  R.  Co.,  BBS. 

5.  A  recoTei7  can  not  be  liad  against  a  railroad  company  for  tlie 
death  of  a  bntkeman  caneed  by  a  lov  bridge  which  defendant 
negligently  maintained,  where  it  appeared  tliat  decedent  liad  been 
many  times  warned,  and  knew  from  his' own  observation,  of  the 
dangerons  condition  of  the  bridge  and  volnntarily  continued  in 
the  employment  without  any  promise  on  the  part  of  defendant  to 
abate  me  danger.  HAlingtworth  t.  Chica^,  etc.,  R.  Oa.,  659. 

6.  Defective  Applianca. — Evidence. — No  error  was  committed  in  per- 
mitting  a  witneBS  who  worked  in  a  mine  in  which  plaintiff  was 
injnred  to  testify  that  he  was  nnable  to  det«rmine  in  the  darkness 
whether  a  certain  attachment  to  a  bucket  nsed  in  hoisting  dirt, 
which  gave  way  and  injured  plaintiff,  was  defective  without 
making  on  aotnal  examination  thereof. 

Brazil  Block  Coal  Co.  v,  Gibgon,  319. 
■r  may  delegate  the 

... 0  responsibility  to  Ills  other  servants 

further  tlian  to  nse  dae  care  not  to  retain  an  incompetent  or  neg- 
ligent foreman.  Soulhem  hid.  R.  Co.  v.  Martin,  SSO. 

8.  Negiigerwe. — Fellow  Servant. — Emdence. — In  an  action  against  a 
railroad  company  for  an  injury  to  a  servant  caused  hy  the  alleged 
negligence  of  defendant's  foreman,  the  evidence  showed  that 
plaintiff  with  twelve  or  fifteen  other  employee  were  stretcliing  a 
wire  cable  on  a  train  of  Sat  cars,  disentangling  the  same ;  that  a 
loop  of  the  cable  was  handed  by  one  of  the  employes  across  the 
space  between  the  cars  to  a  man  on  the  other  car  and  in  some 
manner  the  cable  was  allowed  to  drop  and  became  caught  in  the 
car  wheels  or  cross-ties  and  injured  plaintiff.  Held,  to  show  that 
the  cable  was  dropped  by  the  intervening  negligence  of  one  or 
more  of  the  men  in  passing  it  across  the  space  between  the  cars, 
rather  than  that  it  fell  bemuse  no  one  was  standing  at  the  inter- 
section as  alleged  in  the  complaint. 

SmiOum  Ind.  R.  Co.  v.  Jfarh'n,  SSO. 

9.  Penonal  Injurief. — Pleading. — Vice- Principal. —  A  complaint  al- 
leged that  plaintiff  while  in  the  employ  of  defendant  and  en- 
gaged in  unloading  and  hauline  stone  on  defendant's  train  was 
injured  while  assisting  in  stretching  a  wire  cable  used  in  unload- 
ing stone;  that  the  work  was  done  under  the  orders  and  direction 
of  U.,  the  manager  of  the  train  and  work,  who  was  also  defend- 
ant's foreman  and  its  vice-principal.  Held,  that  the  complaint 
when  stripped  of  oonclueions  failed  to  show  that  H.  was  more 
than  a  mere  fellow  servant.        Soulhem  Ind.  B-  Co.  t.  Martin,  SSO. 

10.  A  complaint  alleged  that  plaintiff  was  assisting  in  stretching 
a  cable  on  a  moving  train  with  other  employee  and  that  he  was 
injured  by  reason  of  the  negligence  of  the  foreman  in  giving  the 
order  to  carry  the  cable  over  the  space  between  the  cars,  without 
directing  a  servant  to  stand  next  to  the  space  to  keep  the  cable 
from  falling.  Held,  that  the  complaint  failed  to  sliow  a  causal 
connection  between  the  negligence  charged  and  the  injury. 

Souiliem  Ind.  R.  Co.  v.  Murlin,  SSO. 

11.  Pertonal  limiry, — Complaint. — Prorimnle  Cariae. — In  an  action  for 
the  injury  of  a  servant  while  working  in  a  stone  quarry  by  the 


UASTBB  AND  SEBVAKT— Ooatinued. 

fftll  of  a  ^ire  lope  which  extended  from  the  top  of  a  derriok  to 
the  end  of  a  boom-pole  naed  for  lifting  etone  and  othei  heavy 
articles,  it  was  alleged  that  the  wire  rope  was  old  and  nnflt  for 
use ;  tjiat  it  had  been  spliced  by  a  Bmaller  rope,  and  waa  too  short ; 
that  the  clamp  which  fastened  the  rope  to  the  iron  drmn  was  da- 
fectiv€b  and  Uiat  by  reason  of  the  defects  in.  the  derrick  and  its 
tackle,  while  the  derrick  was  being  nsed  to  lower  a  box  of  coal 
the  wire  rope  suddenly  fell  from  the  mast  and  ininred  plaintiff. 
Held,  that  the  complaint  snf&cientl^  shows  the  negligence  oharged 
to  be  the  proximate  cane  of  plaintiff's  injury. 

CUar  Creek  Stone  Co.  y.  Dearmin,  IBS. 

12.  Negligence. — Imputed  Knendedge  of  Matier. — A  complaint  for  per- 
sonal Injuries  to  an  employe  while  lighting  the  gas  vnd^  a 
boiler  cansed  by  the  alleged  negligence  of  the  president,  to  whose 
orders  the  employe  was  conforming  when  injured,  alleged  that 
the  president  turned  on  the  gas  from  a  large  main  knowing  the 
TOlve  connecting  the  same  with  the  furnace  he  had  ordered  plain- 
tiff to  light  was  open.  The  jury  fonnd  tliat  the  president  was  in- 
formed by  another  employe  before  he  turned  on  the  gaa  that  the 
valve  was  closed,  and  tliat  he  believed  it  was  closed  when  he 
tnmed  the  gas  on.  Held,  that  such  finding  was  not  necessarily 
inconsistent  with   the   charge  of  knowledge  in  the  complaint; 

•since  if  the  president  tamed  on  the  gas  wiuiont  the  degree  of  in- 
formation that  an  ordinarily  pmdent  man  wonld  have  reguded 
as  Hofflcient  to  warrant  such  action,  the  law  impnted  to  Mm  knowl- 
edge that  the  valve  was  open.        Comvmen  Paper  Co.  v.  Eyer,  484. 

13.  Employen'  Liability  Act.  —  SaUToad*. — Locomotive  Engineert. — A 
cause  of  action  exists  under  the  fourth  suhdivigion  of  Uie  employ- 
ers' liability  act  (^7083  Bums  1901)  for  the  injury  of  a  locomotive 
engineer  caused  by  the  negligence  of  another  locomotive  engineer 
in  tlie  common  aervioe.  Fititburgh,  etc.,  R.  Co.  v.  Oipe,  S60. 

14.  Employen'  Liability  Act.— Pleading.— A  case  is  not  stated  within 
the  aeoond  subdivision  of  the  employers'  liability  act  (^7089 
Bums  1901)  where  it  is  not  shown  that  the  injured  employe  was 
subject  to  the  orders  and  directions  of  the  person  whoae  negli- 
gence caused  the  injury.  Southern  Ind.  R.  Co.  v.  Martin,  S80. 

16.  Employen'  LvAility  Ad. — Negliaence  of  President. — Where  an  em- 
ploye was  injured  while  compl;^mK  with  an  order  given  him 
by  the  president  of  the  corporation  by  the  negligent  act  of  the 
president  in  turning  a  gas  valve,  the  corporation  is  not  relieved 
from  liability  by  reason  of  the  fact  that  it  was  not  a  i>art  of  the 
duty  of  the  president  to  operate  the  valve  or  to  asiist  in  the 
operation  of  ttie  machinery  in  the  plant. 

Gnaumen  Paper  Co.  v.  Eger,  4x4. 

16.  In  an  action  by  an  engineer  for  personal  injuries,  the  evidenoe 
showed  that  the  president  of  defendant  corporation,  in  the  ab- 
sence of  the  superintendent,  had  ordered  the  engineer  to  light  tlie 
gas  in  the  fomaces,  and  while  he  waff  complying  with  snch  order 
the  president  negligently  opened  a  large  valve  which  canned  an 
explosion,  injuring  plaintiff.  Held,  tliat  the  evidenoe  aathorized 
the  finding  tiiat  ^tdntiff  was  bound  to  conform  to  the  cfdera  of 
the  president.  OonMmert  Paper  Co.  V.  Eyer,  4x4. 

17.  Dealk  by  Wrongful  Act. — Negligence. — Oomvlaint. — A  complatnt  in 
an  action  for  death  by  wrongful  aot  cansea  by  the  fall  of  a  derrick 
mast  near  which  decedent  was  working,  resulting  from  the  fail- 
nie  of  defendant  properly  to  secure  one  of  the  guy-iopes,  alleging 
that  the  condition  of  the  gny-rope  was  known  to  the  defen&nt, 
or  oonld  have  been  known  to  it  by  a  reasonable  inspeotton  at  aoy 


VASTER  AND  BEBVANT— Contmuad. 

time  within  a^rerftl  months  before  the  acaident,  and  that  decedent 
had  no  knowledge  of  the  defective  fastening  or  the  dadgeis  of 
the  place,  states  a  oanae  of  action. 

Oontolidated  Stone  Co.  v.  Morgan,  £41. 
16.  A  com.plaint  in  an  action  for  the  death  of  a  servant  b;  wrongfni 
act  catued  hj  the  fall  of  a  derrick  alleging  that  defendant  'Care- 
lessly oonstrncted  the  derrick  \>j  attaching  a  gny-rope  to  the  side 
of  a  small  stone,  partly  in  the  gronnd,  in  sndi  manner  that  a 
heavy  weight  npon  the  boom-pole  would  pull  the  stone  around  and 
throw  weight  npon  the  other  gay-ropea  bo  as  to  break  them,  and 
that  decedent  had  no  knowledge  of  the  defective  fastening  or  the 
danger  arising  therefrom,  states  a  canse  of  action. 

Qmsoiulaied  Stone  Co.  v.  Morgan,  Sit. 

19.  D«i(A  by  Wrongful  Act. — Defedifte  Machinery. — Kiunvlfdge  of  Matter, 
— An  instmction  in  the  trial  of  an  action  for  the  wrongful  death 
of  a  servant,  caused  by  defective  machinery,  that  if  the  master 
was  shown  to  have  constructed  the  defective  machinery,  no  fnr- 
th^  proof  of  knowledge  of  its  defective  character  was  required, 
was  not  erroneous.  Consolidaled  Stone  Co.  v.  Morgan,  £41. 

20.  Pleading.  — Defective  AvemienU  Cured  by  Findingi. —Detective 
averments  in  a  complaint  as  to  knowledge  on  the  part  of  defend- 
ant of  the  insecure  lastenings  of  the  guy-ropes  of  a  derrick,  in  an 
action  for  death  by  wrongful  act,  are  cured  by  the  finding  of  the 
juy,  in  answer  to  interrogatories,  that  defendant  had  notice  of 
the  defective  fastening  of  tne  guy-rope,  and  that  the  giving  away 
of  its  anchorage  was  the  cause  of  the  fall  of  the  derrick  and  the 
injury  to  decedent.  Q/taotidated  Stone  Co.  v.  Morgan,  S4I. 


Volenti  Ron  fit  tj^tiria:    An  injury  can  not  be  done  to  a  willing 

person;  Indiana,  etc.,  (R(  Co.  v.  O'Brien,  e66,  S69. 
Actio  pertonalie  morilvr  cnim  pertona:  A  personal  action  dies  with 

the  person ;  Day  v.  Nottingham,  4O8,  417. 
Qui  facit  per  aiium,  f licit  perse:  He  who  acts  tiirough  another,  does  it 

himself;  Seiferi  v.  SlaU,  464.  4e7. 
Caveat  emptor:    Let  the  pnrchaser  take  heed;  Covller  v.  Clark,  311, 

317. 
Ita  lex  teripta  eat :    The  law  is  so  written ;  SeUer  v.  State,  ex  nl. ,  60S, 

610. 
MECHANIC'S  LIEN— 

1  Notice.— DefAor  in  Failing  Circumttanee*. — The  provision  of  the  act 
of  1869  (Acts  1889,  p.  257,  ^7255  Boms  1894)  making  certain  claims 
against  debtors  in  failing  cinnunstancee  liens  without  filing  notice 
refers  to  claims  for  wages  for  mechanics  and  laborers  employed  in 
and  about  any  shop,  mill,  warehouse,  store-room  or  manufactory ; 
and  Huoh  lien  is  limited  in  its  operation  to  this  specified  class  of 
servioe,  and  does  not  extend  to  structures  other  than  those  desig- 
,  nated.  Ooodbub  v.  ffomang'i  Eitate,  127  Ind.  181,  and  Jencket  v. 
Jencke*.  116  Ind.  624,  overrnled. 

Svlter-Vogt  Mach.  Co.  v.  Rashvaie  Water  0>.,  SOi. 


HEOHABIO'S  UEH— Oontinued. 

2.  Notice. — Latt  Material  Fumithed. — Where  the  owner  had  accepted. 
&om  a  Bnbcontractor  certain  flxtnres  and  machinery  placed  in 
a  power  honee  as  fnlly  completed  and  had  for  more  than  Conr 
months  been  in  the  pouesaion  thereof,  the  contractor  ceaaed  to  ' 
be  the  agent  of  the  owner,  in  the  absence  of  an  objection  by 
the  latt-er  that  the  contract  had  not  been  completed,  to  order  ad- 
ditional materials  that  might  be  made  the  baeiB  for  an  ezt«na5 
of  the  time  in  which  to  file  a  lien  for  the  original  work  and  n 
teriak  fntnished  hj  the  snboontractor. 

Svlier-Vogt  Mach.  Co.  v.  RuthvUU  WaUr  Co.,  902. 

HZNTAL  CAPAOITT—Tomake deed,  see Qirre;  Thomev.Coiand, 

566. 
MINES  AND  KZHXRALS— See  Gas  and  Oil  Wells  ;  Landi/>rd 

AND  Tbnant. 

Mining  lease,  eee  OoNnuora,  1;  Ingle  v.  Sottonu,  7S. 

1.  Rights  of  Lenee.-—A  (p«nt  of  the  right  to  the  ooal  ondet  the  sur- 
face of  certain  real  estate  carries  with  it  as  a  neceesair  incident 
the  right  not  only  to  l)enetrate  the  surface  of  the  soil  for  coal, 
bat  also  to  use  scich  means  and  processes  for  mining  and  remov- 
ing the  coal  Crom  the  premises  as  maj  be  reasonably  necessary. 

Ingle  v.  BoOomt,  73. 

2.  Leate. — Right  to  Oonetruct  Railroad  Sviileh  to  Mine. — A  mining  lease 
granting  to  Uie  lessee  the  right  to  enter  npon  the  lands  de- 
scribed for  the  pnriKwe  of  mining  coal,  and  of  conducting  and 
operating  to  any  extent  he  may  deem  advisable,  bnt  not  to  hold 
possession  of  the  land  "for  any  other  pnrpose,  except  one  acre, 
more  or  less,  for  operating  tlie  mines,  and  for  dwellings,"  gives 
by  implication  the  right  to  constmct  a  railroad  switch  for  the 
purpose  of  transporting  the  coal,  and  otherwise  operating  the 
mine.  '   '  iTtgle  v.  Bottomt,  IS. 

MINIinnC  WAGE  Z^W'— Is  onocoistitotioiial,  see  Oonbtito- 
TIONAL  ]JAW,  8;  Street  v.  Yame^  EtcetnsoZ  Sup.  Co.,  SfS. 

jnaoONDUCT  op  OOUMBKL— 8ee  ArroRSKT. 
When,  harmless  error,  see  Appeal  and  BrboK,  44;  Contumen  Pa- 
per Co.  V,  Eyer,  4S4. 
KI8TAEE— In  the  recording  of  a  ^OTtgage,  see  Moetqaqeb,  2; 
(kbom  V.  Hall,  16S. 

HOBTaAOE  DEDUCTION  IiAW— Eseontion  of  affidavit  will  not 
estop  wife  from  denying  validity  of  mortgage  on  the  groond 
of  snietyship,  see  Husband  and  Wife,  8;  Guy  v.  Libereaz,  5S4. 

KOBTQAOBS— On  lands  held  by  entireties,  see  Hobband  and 
Wife,  1,  2;   ffuyv.  Libcrenz,  524. 

1.  FaHwe  to  Record. — Good  <u  Againtl  General  Crediton, — Fraud. — In 
the  absooce  of  express  frand,  the  failnre  of  a  mortgagee  to  record 
a  mortgage  within  the  time  fixed  by  the  statute  will  not,  as 
against  the  general  creditors  of  the  mort^gor,  either  priororsnb- 
seqnent,  render  it  invalid.  Stale  BarA  v.  Baekta,  68S. 

2.  Record. --Miiiate, — Lien. — Where  real  estate  is  sold  subject  to  a 
mortgage  as  shown  by  the  record,  and  the  pordiasac  is  withont 


KORTOAGSS— Oontliiued. 

knowledge  that  there  'was  a  mistake  in  the  record,  the  mortga^ 
ie  a  lien  on  the  land  for  no  greater  amonnt  than  that  nam^  m 
the  record.  Otbom  t.  Hall,  ISS. 

8.  ForedoruTe. — Decree. — Iriehoaie  IiOemt  of  Wife. — A  foreclomie  de- 
cree diraoting  the  sale  of  the  nndiTided  two-thirda  of  the  realt7 
in  the  first  inetance  and  reserving  the  remainder  for  defendant's 
wife  as  and  tea  her  inchoate  intereat  in  the  real  estate  yraa 
looper.  State  Bank  v.  Baeha,  682. 

4.  In  a  suit  to  forecloee  a  mortgage  in  which  defendant's  wife  was 
joined  as  an  encnmbranoer,  a  proTision  in  the  decree  that  in  case 
the  property  wm  purchased  by  the  wife  she  should  have  the  richt 
to  credit  her  mortgage  indehtedneas  on  the  porchase  price  tuter 
paymg  in  a  snm  si^oient  to  discharge  in  fnll  the  prior  liens  was 
not  improper.  State  Bank  t.  Badtiu,  68t. 

6.  FaSure  of  Mortgagee  to  Satitf^. — Pemdty. — Allarney't  Feet. — By 
reason  of  an  error  in  the  recording  of  a  mortgage,  a  note  seonred 
thereby  for  |1,880  was  erroneously  deecribed  m  calling  for 
$1,308.  A  pnrchaser  of  the  real  estate,  relying  upon  the  record, 
aaaomed  the  payment  of  the  mortgage  aa  a  put  of  the  considera* 
tion.  When  the  note  became  doe,  the  pnrohaser  of  the  real  es- 
tate paid  fl  ,308,  and  nxxin  the  refusal  of  the  mortgagee  to  release 
the  mortgage,  bronght  snit  to  compel  an  entry  of  satiafaotioii, 
and  to  recover  penalty  and  atUmey'a  fees  provided  for  by  41106 
Boms  ISM.  Held,  that  the  pmchaeer  was  entitled  to  a  release 
of  the  mortgage,  but  conld  not  recover  penalty  and  attorney's 
feee;  since,  nnder  the  statnte,  they,  were  recoverable  only  npou 
the  payment  "of  the  debt  or  obligation"  which  "the  mortgage 
was  made  tosecoie."  Otbom  t.  Hoeker,  1. 

KOnOHS— For  supplemental  finding,  see  Affeai,  kSD  Ekrob,  28; 
MnncU  Nat.  Oat  Co.  v.  City  of  Mwtde,  97. 

HUNiaZfAIi  COBPOBAIIONS — Suit  by  members  of  common 
cormcil  for  injonction  to  protect  public  rights,  see  iKJUNonotr, 
2;  Laadety.  Walh,  tie. 

X.  Ordtiumeet. — Piutage. — Parliamertiary  Law. — In  a  pAtoeeding  to  re- 
move members  of  a  city  council  appointed  nnder  an  ordinance 
increasing  the  number  of  city  words,  on  the  ground  that  the  ordi> 
nance  was  passed  on  first  reading  without  a  suapension  of  the 
rules,  an  allegation  in  tlie  complaint,  that  M8,  article  4,  of  the 
state  Constitution,  which  requires  that  every  bill  shall  be  read  by 
sections  on  three  several  days,  unless  ttie  three  several  readings 
are  dispensed  with  by  a  two-thirds  vote  "is  a  general  rale  of  par- 
liamentary law, ' '  will  be  regarded  as  a  conclusion  o(  the  pleader, 
in  the  absence  of  an  averment  that  the  council  had  adopt«d  it  as 
one  of  its  governing  rules.  Landee  v.  State,  ex  rtl.,  479. 

5.  Ordinance. — Pauage, — Parliam^niaTy  Law. — Where  the  mles  of 
order  of  the  common  council  of  a  city  provided  that  the  general 
rules  of  parliamentary  law,  so  far  aa  the  same  were  appflcable, 
Hhonld  be  considered  the  rales  of  the  common  council,  the  com- 
mon council  had  the  right  to  determine  what  rules  were  general 
■nd  their  applicability  to  th^  bnsineM  before  them,  and  the  coort 
can  not  say  as  »  matter  of  law  that  it  was  inonmbent  upon  tbe 
conncil  to  read  a  certain  ordinance  on  three  several  daya  before 
■     *     '  "    [was  insufficient. 

'jmda  V.  State,  ex  rd.,  479. 
i.     OrdtnaneM.— The  act  of  1899  (Acta  1899,  p.  126)  doea  not  affect 
the  powers  of  common  councils  to  pass  ordinanoes,  nor  tbe  do- 
Vot.  160—47 
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ties  directed  of  city  ofBoers  vith  respect  to  t^  enrolling,  Httest- 
isg,  &iid  Higmag  of  the  same,  except  to  inveat  the  mayor  with  the 
right  of  veto.  Landet  v.  State,  ex  -rd.,  479. 

4.  The  proTisionB  of  the  act  of  189B  (Acta  1899,  p.  126)  as  to  the 
enrollment,  attestation,  and  approral  by  the  mayor  of  »  oity  or- 
dinance are  merely  directory,  and  the  appointment  of  offlcen 
nnder  an  ordinance  is  not  invalid  because  the  appointment  wu 
made  before  the  ordinance  was  enrolled,  attested,  and  signed  by 
the  clerk  as  directed  by  said  act.  LaiuUt  v.  State,  ex  rel,,  479. 

6.  ifedirtncfcuff. — Ordinance.— PtAlicaium.—9etititm  8471  Bnms  1901 
does  not  require  the  pnblioation  of  notice  prior  to  the  adoption 
of  an  ordinance  redistricting  a  oity  into  wards,  and  the  opera- 
tion of  the  ordinance  is  not  postponed  until  after  the  time  fixed 
for  pnblioation  hoa  expired.  Landei  y.  WtdU,  S16, 

ff.  Creation  of  New  Wardi. — Appointment  of  Ooiaeilmen. — The  conunon 
Gonncil  of  a  city  is  anthonzed  to  appoint  conncilmen  for  newly 
created  oit^  wards  nnder  §3484  Bnms  1901,  which  provides  ijiat 
all  vacancies  in  the  ofSce  of  mayor,  clerk,  or  oonnoihaen  in  any 
incorporated  city  occnrring  in  any  manner  shall  be  filled  by  the 
common  conncil.  Landet  v.  Walls,  S16. 

I,  Officen. — ReTnoval  of  City  Attorney. — IHttMntinuance  of  OMee. — The 
act  of  1898  (Acts  1893,  p.  50)  provided  that  certain  offlccTB,  in- 
olnding  oity  attorneys  appointed  by  the  conunon  conncil  of  oifiea 
ot  a  oratain  class,  ahonld  be  snbject  to  removal  by  said  oonnouat 
its  pleasnre.  The  act  of  1899  (Acts  1899,  p.  562)  provided  that 
city  attorneys  in  cities  of  snoh  class  should  not  be  removed  frton 
otBoe  for  the  term  for  which  they  were  elected,  except  for  canae, 
and  contained  a  section  repealing  alt  laws  and  parts  of  laws  in 
conflict  therewith.  Held,  that  while  the  latter  act  repealed  so 
mnch  of  the  former  act  as  authorized  the  removal  of  city  attor- 
neys, it  did  not  take  away  the  power  of  common  oonnoils  to  abol- 
ish or  disccmtinne  the  ofooe  of  city  attcsney. 

iWwy  V.  State,  ex  rel.,  678. 

8.  Jltmoral  of  Cib/  Attorney. — Motivei  of  OouneH. — The  action  of  the 
oomnton  canncu  in  abolishing  the  ofSoe  of  city  attorney  is  the 
exercise  of  a  legislative  power,  and  the  courts  can  not  inqoire 
into  the  motives  of  the  conncil  in  the  exercise  of  such  power. 

Downey  v.  State,  ex  rel.,  575. 

9.  lUmoval  of  City  Attorney. — Where  the  common  conncil  of  a  city 
abqlished  the  office  of  city  attorney,  the  incumbent  was  no  longer 
an  officer,  and  when  the  council  again  created  the  office  he  did 
not  become  oity  attorney  by  virtoe  of  the  unexpired  term  of  offloe 
for  which  he  was  elected.  Downey  v.  Slate,  ex  rel.,  678. 

10.  Damagei, — Independent  Contractor. — A  city  is  liable  equally  with 
the  contractor  to  a  person  who  was  injured  by  stepping  into  an 
excavation  across  a  sidewalk  mode  by  an  Independent  contiBctor, 
where  snch  excavation  was  authorized  by  the  contract  and  was  of 
such  a  character  as  to  render  the  sidewalk  dangerous  for  publio 
travel.  CUy  of  Ar^deraon  v.  Fleming,  697. 

II,  Seeordt  of  Common  OmmcH  a»  Evidence. — The  record  of  the  com- 
mon council  of  a  city  showing  the  rejection  of  a  schedule  of  gas 
tates  submitted  by  a  gas  company  is  proper  evidence  of  the  fact 
of  such  rejection,  where  a  certified  copy  of  the  resolution  was 
served  npon  the  company. 

Muneie  Nat.  Oas  Co.  v.  City  of  Munde,  97. 
12.    Power  of  City. — Slnnioipal  corporations  oui  do  no  act  for  which 
authority  is  not  expressly  granted  or  may  not  be  reasonably  in- 
ferred or  implied.       State,  ex  rel.,  v.  Indianapolis  Union  B.  Co.,  4£. 


mnnOIPAL  COBPOBATXOHB— continued. 

18.  Nvuanet.  —  Power  of  City  to  Define. — The  Keneral  anthority 
granted  by  a  city  charter  to  deolore  what  ehalT  oonstitnte  a  noi- 
sance  does  not  empower  it  to  declare  anytbinK  to  be  a  nnisance 
tw  «e  "which  in  fact  was  not  reoogniised  as  ancn  by  the  common 
law.  Stale,  ex  rel.,  v.  IndiayiapolU  Union  R.  Co.,  46. 

14.  City  of  Indianapolii  hat  no  Power  to  Remiin  Elevation  of  BaU.-oad 
Troche. — Under  the  provisions  of  l)2&  of  the  Indianapolis  ci^ 
cbarter  (f37H  Bums  IBOl),  by  whioli  tlie  city  of  Indianapolis  is 
empowered  to  declare  by  ordinanoe  what  shall  constitnt«  a  nni- 
sanoe,  to  prevent  the  same,  reqnire  its  abatement,  and  to  reqnire 
railroad  companies  to  change  the  grade  and  crossings  of  their 
respective  roads,  and  to  raise  and  lower  their  tracks  to  conform 
to  any  grade  which  may  he  established,  the  city  has  no  power 
to  enact  an  ordinance  reqniring  all  tailroad  companies  operating 
within  the  city  limits  to  elevate  their  traobs  over  all  streets 
within  a  certain  described  district. 

Suae,  ex  rel.,  v.  Indianapolis  Union  R.  Co.,  46. 

15.  Fixing  Price  of  NatunU  Oat. — Ultra  Virei. — Where  a  natnral  gas 
company  oontinoes  to  nse  the  streets  of  a  city  to  distribnte  nat- 
ural gas  to  private  consTunerfl  by  virtne  of  an  accepted  ordinanoe 
fixing  the  price  of  gas  to  consomers,  it  can  not  qneetion  the  right 
of  the  city  to  enter  into  snch  oontraot. 

Muneie  Nat.  Gat  Co.  v.  City  of  Mimcie,  97. 

16.  Natural  Qas. — Price  to  Contumert. — Injunction.— k.  city  may  en- 
join a  natural  gas  company  from  operating  under  a  franchise, 
granted  by  such  city  to  fnruish  gas  to  the  citizens  thereof,  in  vio- 
ution  of  a  provision  of  the  franchise  flziug  the  price  of  gas  to 
consomers.  ifuncte  Nat.  Oat  Co.  v.  City  of  Mujicie,  97. 

17.  Water-Worke.— dearie  XwAt  Plant.— Froperti/  for  Public  Uie.— 
Water-works  and  an  electric  light  plant  conatrocted  or  purchased 
by  the  city  and  maintained  by  it  for  the  estingnishment  of  fires, 
for  domestic  pnrposee,  for  lighting  streets,  and  for  nse  in  the 
bonses  of  the  inhabitants  of  t^  city,  are  to  be  regarded  as  prop- 
erty devoted  to  pnblio  nse. 

Lake  Oomty  Water  <t  Light  Co.  v.  Waltk,  St. 

18.  Property  Held  for  Public  Uae.—Sale  by  Oiij/.— Property  held  and 
nsed  by.  a  city  for  pnblio  purposes  is  held  in  trust  for  the  inhab- 
itants, and  can  not  be  sold  or  disposed  of  unless  the  city  is 
specitjly  authorized  by  the  legislature  to  make  snch  sale  or  dispo- 
sition and  thereby  determine  the  trust. 

Lake  County  WaUr  &  Light  Co.  v.  Wahh,  St. 

19.  Street  haprwemenU. — AccefAanee  of  Bid. — Breach  of  Contract.— Com- 
plaint.— No  trrot  was  committed  in  sustaining  a  demurrer  to  a  com- 
plaint against  a  city  for  an  alleged  breach  of  contract  inrefuBing 
to  permit  plaintiff  to  improve  a  street  after  accepting  his  bid, 
where  it  was  not  disclosed  by  the  complaint  whether  jurisdiction 
had  attached  to  make  the  improvement. 

McKee  v.  City  of  Greembwrg,  S78. 

90.  Street  Improvement*. — FaSure  to  Mate  Asteumenlt. — A  lien  few 
street  improvements  made  nnrsnant  to  the  act  of  18B9  (Acts  1689, 
p.  237)  can  not  be  enforced,  where  the  common  council  of  a  city 
has  faiiled  to  make  the  assessment  as  provided  for  by  $7  of  said 
act.  Laakmamt  v.  Pritchard,  «^. 

M.  Street  Improvement.— Validita  of  Ordinance.— A  statute  providing 
that  tlie  common  conncil  of  a  city  may  order  a  street  to  be 
"graded  aud  paved,"  gives  no  authority  to  such  council  to  enact 
an  oFdiuanoe  t<a  the  grading  of  a  street  without  paving. 

Taylor  v.  Potion,  4. 


HUWIUIPAI.  OOSFOBAIXOVB— Oontinuttd. 

29.  A»*a*mei>l$  for  Strtet  ImprovemfnU. — CWfeeSton.— &toRp*'-— An 
abnttinK  landoTner  vho  h»a  full  knowledge  that  persons  sre  in 
good  fMtb  kOting  npon  the  assnmption  that  the  proceedings  in 
which  a  special  nBawiment  (or  a  street  improvenient  ma^^be  made 
are  valid,  and  stands  bj  without  objection  till  large  soma  of 
money  are  expended  npon  it,  is  estopped  to  denj  the  author* 
itf  by  which  the  improTement  is  made;  bat,  in  an  action  to  en- 
force the  collection  of  the  asseMment  for  sooh  improvement,  the 
facts  oonstitnting  the  estoppel  mnst  be  talVr  and  distinctly 
pleaded.  Taylor  T.  Patton,  4, 

KXTKDXB— See  Cbiminal  Law. 

NATUBAIi  OAfi—See  Ou  ako  On.  Wnxs. 


Of  pnaident  of  OOTpOTatlon,  see  Uastxb  and  Sxetant,  15;  Om- 

mnura  Paper  Co.  v.  Byer,  4^4. 
InJBrr  to  passenger  while  attempting  to  alight  from  car,  see 

Strxbt  RAILaoADs;  Jndionqpolw  St.  a.  Co.  v.  Whilater,  ISS. 
Action  for  Injury  to  passenger,  see  Oakkiehs;  BaUimorv,  etc.,  R, 

Co.  v.  Sorbin,  441. 
Allegation  in  oomplaint  for  death  of  bnkeman  as  to  signals  known 

as  "telltales,"  see  Bailboads,  2;  HoUingtworih  v.  Chicago,  tte., 

S.  Co.,  169. 
Bemedying  defective  appliance  after  injniy,  see  Bvidenoe,  2; 

Braal  Block  Coal  Co.  T.  GtSron,  S19. 

1.  Incurred  Eiih.— Notice.— Pkading.-^XSnAex  ^859a  Bums  1901,  which 
provides  that  in  actions  for  personal  injuries  it  shall  not  be  nec- 
essary for  plaintifF  to  allege  or  prove  freedom  fronf  contribiitoi7 
negliftence,  plaintifF,  in  an  action  for  personal  injuries  caused  by 
the  giving  way  of  a  defective  bridge  which  slie  was  attempting 
to  cross,  IB  not  required  to  negative  in  the  complaint  previous 
notice  on  knowledge  of  the  unsafe  condition  of  the  bridge. 

Indiana,  etc.,  OU  Co.  v.  O'Brien,  tee. 

2.  Pleading.— Evidetux.— In  an  action  for  peraon&l  injuries  caused 
by  the  giving  way  of  a  defective  bridge,  the  defendant  mar, 
under  the  general  denial,  prove  that  plaintiff  had  notice  of  the 
unsafe  condition  of  the  Inldge  prior  to  the  accident,  although 
notice  thereof  was  not  negatived  in  the  complaint. 

Indiana,  etc.,  Od  Co.  v.  O'Brien,  see. 
8.  Alightiytg  from  Street  Car, — 'Where  an  aged  and  crippled  passen- 
ger was  tHrown  down  by  the  premature  starting  01  a  street  car 
bom  which  he  was  att«mpting  to  alight,  and  in  the  fall  canght 
hold  of  the  car  and  was  dragged  and  thereby  injured,  his  act  in 
holding  to  the  oar  did  not,  under  tlie  circumstances,  constitute 
contributory  negligence.  Indiana  R.  Q>,  v.  Mower,  es, 

—See  A1.TERAT101T  OF  Ikstbu* 


NXW  TBIAIr— For  defective  verdict,  see  TruI/,  29,  S 
Ifr^Al,  616. 


NOTES—See  Bills  and  Noteb. 

NOnOB— By  pnblioatioD,  see  Divorob,  I-S;  Day  t.  Nottingham,  4O8. 

NinSASaB!— Aathority  of  city  to  declare  what  la  noiBance  per  u, 
see  MCKIOIPAI.  Oorpobationb,  13;  Sfolf,  ex  rel.,  v.  Indianapolis 
Vmon  R.  Co.,  46. 

omoSBS — Appointment  of  city  oonncUmen,  see  Uunioipal  Oor- 

PORATIONB,  6;  Landet  v.  Walls,  £16.  • 

Bemoral  of  fsiij  attorney,  see  Udnioifai.  Oorporationb,  7-9; 

Dtmmey  v.  State,  ex  rel.,  578. 
Power  of  common  oonncil  of  a  oitytodisotmtinnethecffloeof  city 

att<mD»y,  see  Hunioipal  Goopobatioiis,  7;  Downey  t.  StaU,  ex 

«(.,  678. 
Action  on  bond  for  extortion,  aee  Bxtobtion;  SlaU,  ex  rel,,  y. 

Bagby,  669. 
Action  ty  taxpayer  to  recover  onlawfol  allowance  to  coanty  andi- 

tor,  see  OoUNTTBS,  1 ;  Zvelly  v.  Qaper,  4S5. 
DefaOo  offioen,  see  Bqhitt,  4;  Lartda  t.  Walls,  SIB. 


1,  Quo  Wareanto. — The  relator  in  a  quo  unmmfo  prooeeding  to  re- 
move an  inonmbeiit  of  an  ofQce  and  obtain  possession  of  the  office 
himself,  most  recover  npon  the  strength  of  his  own  right  or 
title  thereto  and  not  npon  the  weakness  or  inflnnities  of  the  re- 
spondent's right  or  title.  Slaie,  ex  rel.,  v.   WheaUey,  183. 

S.  Qim  Warranto. — An  information  in  the  natnre  of  a  qua  toarranto 
seeking  the  removal  of  an  inomnbent  of  a  coonty  office  and  the 
possession  of  the  ofBce  by  relator  which  fails  to  show  that  relator 
has  taken  the  oath  of  offloe  and  given  bond  aa  required  by  law  ia 
fotolly  defective.  State,  ex  rel.,  v.  WheaUey,  18S. 


OKDINANCSS— See  Hunioipai.  C 

Yalidit;  oa  appeal,  see  Appeal  and  Error,  4;  Taglor  v.  Patton,  4. 
0'VJSBXUUa>  OASBO—Goodbvb  v.  Homing't  Estate,  177  tnd.  181; 
Jenckes  v.  Jenckes,  146  Ind.  624,  see  Ueohahio'b  Lien,  1;  Suiter- 
Vogi  ifaeh.  Co.  ▼.  EuOivaU  Water  Co.,  SOS. 
PAKBNT  AND  CBZU>— 


third  persons,  the  welfare  of  the  child  ia  paramount  to  the  claim 
of  eith^'  parent,  and  the  order  of  court  ^oald  be  made  with  re- 
gard to  the  beat  interests  of  the  child.       Bvlhck  v.  Robertson,  BSl. 

2.  Outody.  —  Habeas  Oorvu*. — Appeal  and  Error. — Where  the  cus- 
tody of  an  infant  in  a  habeae  corpus  proceeding  is  awarded  by  the 
conrt  upon  the  ervidence,  such  judgment  will  not  be  reversed  upon 
rulings  whioh  merely  go  to  the  snffloiency  of  the  return. 

Bullock  V.  Robertson,  Bti. 

PABLIAMBMTAllY  I>AW— Ooreming  city  council,  see  Hunioi- 
pal OORPORATIONS,  1,  2;  Landet  v.  State,  ex  rel.,  479. 


742  TXDEX. 

FABTIBB— Uiajoinder  of  parties  is  not  a  ground  for  demDirer,  see 

PUADINO,  11 ;  Franiel  v.  Oarrard,  109. 
Plea  in  abatement  for  noujoindei  of  parties  defendant,  see  Plbad- 

INO,  8;  Bosdxr  y.  Chamberiain,  Hi. 
Demurrer  for  defect  of  parties,  see  PLSADiNa,  10,11,12,  \Z\  Frankel 

T,  Qarmrd,  £09;  Boteker  t.  Chamberlain,  114. 
When  complaint  is  not  good  as  to  both  parties  who  join  in  it,  see 

PL£U>nia,  B ;  Frankel  t.  Oarrard,  t09. 
Amendment  of  oomplaint  fay  joining  another  psitr  plaintiff,  see 

PuuDiKG,  6;  Fronted  t.  Oarrord,  S09. 
Private  person  oan  not  maint.ain  an  injunction  for  the  invasimi  of 

a  public  right,  see  lNJUN<TnoN,  1 ;  LoMda  ▼.  WalU,  ei6. 
State  is  not  a  praptst  part;  in  action  to  recover  milawfol  allow- 
ance made  ooont;  andltor,  see  Pleadino,  7;  Stale,  ex  rel.,  v. 

Catper,  490. 
Snit  by  taxpayer  to  ncover  nnlawfal  allowance  mode  county  an- 

dit<v,  see  Oocktieb,  1;  Zvdly  r.  Oatptr,  456. 
la  suit  to  rescind  contract,  see  Fbaud,  2;  GnAeH  v.  Ooodrieh,  St. 
On  appeal,  see  Affbu.  1|id  Kbkor,  &-8;  Kvhn  v.  Ameriean  Jfuj. 

lAfe  Int.  Co.,  S66;  Raymai:er  v.  Scftneci,  443. 
Physical  examination  of  party  in  presence  of  jury,  see  Evidxnox, 

8;  Atpyv.  BoIUtu,  170. 
Defect  of,— Waiver.— Th»  failure  to  raise  the  qneation  of  nonjoinder 
of  parties  by  demurrer  in  proper  form,  or  by  plea  in  abatement, 
is  a  waiver  of  such  objection.  Boteker  v.  Chamberiain,  II4. 

FABTZnOH— By  widow  of  vendee,  see  Vbndob  AiiD_  Pubohabbb; 
Sehai^er  v.  Purnonce,  6S. 

PATHENT— 

f  rami.— Roftjfcofwwi.— Where  plaintiff  execnted  his  note  for  certain 
stock  in  a  company,  and  paid  same  before  discovering  the  band 
practiced  upon  him  in  indncing  him  to  purchase  the  stock,  such 
payment  will  not  operate  as  a  ratification  of  the  transaction. 

OndUr  V.  Clark,  311. 

PXHALTZES— Penalty  for  failure  to  satisfy  mortgage,  see  Hobt- 
OAOBS,  5;   (kborn  v.  Hoder,  1. 
Recovery  of  for  violation  of  monthly  payment  wage  law,  see 
UL48TBB  AMD  Sebtamt,  1 ;  Toledo,  tie.,  R.  Oa.  v.  Long,  S64. 

PHTSIOAIi  EXAKTVAIIOir— Of  party  in  presence  of  jury,  see 

EviDBNOK,  8;  Aipy  v,  Bo&ira,  170. 

FHYBIOIAire — Privileged  communications,  see  Witnbsbbb,  S,  8; 
A»py  V.  BoUdra,  170. 

1.  Malpractiee. — Iiatruciion. — Lteeitte. — Inanaction  against  a  swgeon 
for  malpractice,  an  inatmction  as  to  the  degree  of  skill  required 
of  a  physician  is  not  errcneouB  for  fallnre  to  state  tliat  the  physi- 
cian must  have  a  license  to  praotioe.  A»py  v.  BtAldn*,  170. 


FBTSIOIAKB-^Iontanueit. 

2.     MaipTaetke. — Compiainl. — Contribviory  Negligence. — The   natue  of 

an  action  for  the  negligence  of  a  siu^eon  In  treating  an  ii^nr7  ia 

snoh  as  to  bring  it  -withJin  the  prOTieions  of  the  act  of  Febnuuy 

17,  1899  (Acta  1699,  p.  68),  and  it  is,  therefore,  not  neceasary  for 

the  plaintiff  to  allege  and  prove  want  of  contributory  neeligeuce. 

Agpy  V.  BotiiTU,  170. 

FLXASIVO— OoTortnre,  see  Hubbasd  aso  Wife,  6;  WintUbUct  v. 

WiiJtUbUek,  670. 

Defective  complaint  onied  by  findings,  see  Mastkb  and  Scbtaht, 

90;  CoMolidaled  Stone  Co.  v.  Morgan,  S4I. 
Plaintiff  in  action  for  personal  injiiries  is  net  required  to  nega- 
tive knowledge  of  danger,  see  Neouqekgb,  1 ;  Indiana,  etc, ,  Oil 
Co.  T.  O'Brien,  £66. 


averments  of  the  comphtint  that  the  plaintiff  is  the  tinstee  of  an 
ezi>reeB  at  other  tnut,  or  that  the  action  is  proBecnted  for  the 
benefit  of  a  third  person. 

Marion  Bond  Oo.  v.  Mexican  Coffee  A  Rubber  Co.,  66S. 
2.  Condxiion  Precedent. — An  allegation  in  a  complaint  in  an  action 
on  an  insnraaoe  policy  "that  plaintiff  fall^  performed  all  the 
obligations  required  of  her"  is  a  substantial  compliance  with 
the  provision  of  ^37S  Bums  1901,  that  "in  pleading  the  perform- 
ance of  a  condition  precedent  in  a  contract,  it  Bhiol  be  enfaoient 
to  allege,  genenUly,  that  the  party  performed  all  the  coadltiona 
(m  tys  put."  Steurity,  etc.,  Atm.  v.  Lee,  t4$. 

5.  Cbmploiht. — Proof. — Varianee. — A  recovery  may  bs  had.  where 
there  u  eridence  snfflcient  to  establish  snbitantially  the  issnable 
facts  oonatitnting  the  oanse  of  action  B«t  ont  in  the  complaint, 
althongh  tH  allegations  of  the  complaint  may  not  be  proved. 

Stonley'i  EOaie  v.  Pence,  6S6. 
i.  Complaint. — Proof. — ForfonM. —  Claim  Againtt  Decedent'*  Ettate. — 
The  role  that  a  plaintiff  must  recover  upon  the  theory  oatlined 
by  the  facts  alleged  in  his  complaint  does  not  apply  to  nor  con- 
trol in  the  pcoseciition  of  a  claim  against  a  decedent's  estate; 
since  the  statute  does  not  require  a  formal  complaint,  bat  a  mere 
statement  of  the  claim.  Stanley 't  EUate  t.  Pence,  636. 

6.  Amendment  of  Complaint. — Nfc  Portia  Plaintiff. — The  amendment 
of  a  complaint,  by  Joining  another  party  plaintiff,  is  proper  at 
any  time  before  answer  without  leave,  and  the  trial  court  may 
in  its  discretion  permit  snoh  amendment  at  any  time. 

Frankel  v.  Qarrard,  £09. 

6,  Amendtnent  to  Conform  to  Proof. — Preiamption. — Where  the  Tari- 
anoe  between  the  allegations  of  the  complaint  and  the  proof  is 
not  a  matter  of  substance,  the  oomplaint,  by  reason  of  the  re- 
qnliement  of  ^670  Bums  1901,  most  be  deismed  to  have  been  so 
amended  as  to  make  the  allegations  conform  to  the  proof. 

Conmanert  Paper  Co.  V.  Et/er,  4S4. 

7.  Action  Againtt  Comity  Auditor  to  Recover  Covnty'e  Money.— State  a» 
Party. — In  an  action  against  a  county  auditor  to  recover  money 
belonging  to  the  oonnty,  the  State  is  not  a  i»oper  party  plain- 
tiff, uid  the  fsttat  in  m^ing  the  State  anch  a  psjty  is  not  cured 
I^  the  joinder  of  taxpayers  as  relators. 

StaU,  exnl.,v.  Catper,  49O. 


FLBASnra— Oontinusd. 

8..  Abatement. —  Partiet. — A  plea  in  abatement  for  nonjoinder  of 
parties  defendant  which  fails  to  show  th&t  the  peroous  not  joined 
as  defendants  are  living  and  sabjeot  to  process  of  the  court,  thna 
giving  a  better  writ,  is  bad.  Boieker  t.  Oiamberiain,  1I4- 

9.  CompiairU  Not  Good  ae  to  One  Party  Joined.— A  complaint  which 
is  not  good  as  to  either  of  two  plaintiffs  who  join  in  it,  is  bad  as 
to  both.  FranJtel  ▼.  Garrard,  S09. 

10.  Ikmwrtr.— Defect  of  PartiM.— Defect  of  parties,  aa  %  statator^ 
cause  for  demnirer,  meatu  too  few,  not  too  man^  pwrties. 

FTai\kel  T.  Garrard,  109. 

11.  Dermarer. — Partiet. — Mitjoinder. — Misjoinder  of  parties  Is  not  a 
ground  of  demurrer.  Frantel  t.  Garrard,  g09. 

12.  0>mj>laint.— Demurrer  for  Defect  of  PartUi.—X  demurrer  for  want 
of  facte  presents  no  qoestion  as  to  defect  of  parties-  A  demuirer 
for  defect  of  parties  must  speciiScally  point  oat  the  defect  oom- 
plained  of,  and  give  the  name  or  names  of  the  parties  who  should 
be  joined.  Boseker  v.  CKanAerlarii,  II4, 

IB.  Complaint  by  Antigme. — Defect  of  Partiet. — Demurrer. — If  the  facta 
alleged  in  a  complaint  by  the  assignee  of  a  claim  arising  out  of  a 
contract  show  that  the  assignor  is  dead,  and  that  there  la  no  per- 
sonal representative  witliin  tlie  State,  the  oomplaint  is  snfBoient 
to  withstand  a  demurrer  for  defect  of  parties. 

Boteker  T.  Chamberlam,  JI4, 

14.  Derrtwrer. — A  demnmr  to  a  complaint  for  wont  of  sufficient 
facts  calls  into  question  not  only  the  sufKcienoy  of  the  facts  to 
couBtitate  a  cause  of  action,  but  the  right  of  plaintiffs  to  sne 
jointly.  FratlJtel  v,  Garrard,  £09. 

IG.  Separate  Demurrer. — A  separate  demurrer  of  a  oodefendant  tests 
the  snfBcienc7  of  a  oomplaint  as  to  him,  although  the  demnrreT 
was  general  in  form,  and  did  not  contain  the  limiting  words  "as 
to  him,"  Fravkd  t.  Garrard,  t09. 

16.  EOoppel.So  qnestion  of  estoppel  is  presented  on  appeal  fctMm 
a  judgment  for  defendant  on  an  aziswer  of  set-off  in  an  action  for 
breach  of  contract,  where  the  estoppel  was  not  pleaded  by  plain- 
tiff  aa  a  defense  thereto.  Adamt  v.  Adamt,  61. 

.  17.  Demand. — Appeal  and  Error. — An  averment  in  answer  to  an  ac- 
tion against  the  reoeiver  of  a  bnilding  and  loan  association  that 
petitioner  aa  secretary  of  the  association  collected  and  received 
a  large  sum  of  money  belonging  to  the  aaaooiation  which  he 
failed  and  refused  to  account  for,  or  to  pa;  over  to  the  associa- 
tion or  the  receiver,  implies  a  demand,  and  is  sufflciently  certain 
when  attacked  for  the  flist  time  in  the  Supreme  Court. 

Whitcomb  t.  Stringer,  8t, 

18.  An*uier. — Where  the  oomplaint  is  insufficient,  it  is  immaterial 
whether  the  answer  is  good  or  bad,  since  there  is  no  office  for  an 
aHEwer  to  perform  nntu  the  plaintiff  has  stated  a  cause  of  action 
against  the  defendant.  Alexander  \.  Spaidding,  176. 

19.  General  Denial. — Defentet. — Statute  of  Fraud*. — A  defendant  in 
an  action  on  a  contract  may,  nnder  the  general  denial,  show  that 
the  contract  between  the  parties  was  a  different  one  tzam  that 
set  forth  in  the  complaint,  or  that  the  agreement  was  void  and 
that  no  contract  at  aU  waB  made.    Indiana  Truit  Co.  v.  Fimtxer,  S^7. 

20.  Failure  to  Reply. — Judgment  on  Pleadinge. — Where  ft  reply  of  con- 
fession and  avoidance  is  filed  to  a  good  special  answer,  and  a  de- 
murrer to  such  reply  is  sustained,  the  failure  to  reply  further 
entitles  the  defendant  to  a  judgment  on  the  pleadings. 

llibberd  v.  Tratl,  438. 


POUCB  FOWJfJft— A«t  regnlatiiig  the  sinking  and  casing  of  gas* 

veils,  see  Oonbtitutionai.  Law,  B;  Given  t.  State,  SSS. 
POWXB  OF  A^EOBSTBT— To  renuntstrato  ag&inst  granting  li- 
oenw  to  sell  intozioating  liqnors,  see  Intoxioatino  Lnjcoas,  8; 
S/uiffer  V.  Stem,  375. 
Effect  of  death  of  one  of  several  persons  e^etsating  power  of  attor- 
ney, see  Imtoxkutiho  LiQDORg,  2;  Shaffer  t.  Stem,  S7S. 
FKAOnOB— See  Trial. 

PBlNOIPAZi  AHD  SUBXTT— How  question  of  BTLretyBhip  detei- 
mined,  see  Hdbbamd  asd  Wife,  4 ;  Ouy  t.  Liberenz,  6X4. 
Bnrden  npon  wife  in  action  on  note  to  show  that  she  exeoated 
note  aa  surety,  see  Hubbakd  anp  Wife,  1 ;  Qm/  v.  labtreiu,  52^. 
Piooeods  of  note  to  be  used  for  special  porpose,  see  BnJA  asd 
NoTBg;  Bavd  t.  Doidy,  670. 
FBtVILXOXB  COlOnrNIOATIONB— Of  physician  and  patient, 
see  EviDKNOE,  e,  7,  and  Witnesbes,  2,  8;  Sei/eH  t.  SinU,  464; 
Atpy  T.  BotHni,  170. 
FBOCESS— See  Pdbucatiok. 
In  mandamus  proceeding,  see  Mandaxus,  1 ;  Board,  etc.,  t.  Mow- 
bray, 10. 
7B0MZSS0BT  VOTES— See  Bilu  avd  Notes. 
PBOXHCATS  OATTSB— Of  injury  to  employe  in  stone  qoarry,  see 
Master  and  Servant,  11;  CU^xr  Greet  Stone  Co.  t.  Dearmin,  16S. 
F0BIJOAnOH— Notice  by,  see  ZbTOROE,  1;  Day  v.  NottinglMm, 

40a. 
QUEST— 

Seceiverf. — Change  from  Judge. — Is  an  interrenin);  petitioner  in  a  re- 
ceivership entitled  to  a  change  from  the  jndge? 

WhUcomb  V.  Stringer,  St. 
OITO  WABBAITTO— See  Officers. 

BAZLBOAD  BBLIEF  A8S00IATZ0V— Change  of  beneSoiaries, 
see  Insurance,  6,  7;  Maton  v.  Magon,  191. 
Payment  of  claim  pleaded  as  bar  to  suit  against  railroad,  see 
OoxFROioBE  AND  Settleueht,  2;  PiOsbvrgh,  etc.,  R.  Co.  v,  Oipe, 
360. 
BAILBOADS— See  Street  Railroads. 
Right  of  mining  company  to  construct  railroad  switch  to  mine,  see 

Mines  and  Minerals,  2;  Ingle  v.  Bottoitu,  75. 

As  to  elevstioa  of  tracks  within  city  of  Indianapolis,  see,  HtJNio- 

IPAI.  OORFOBATIONS,  14 ;  Sloie,  ex  Ttl.  v.  Indianapoli*  Union  R.  Co. 

46. 

I.     Orottinga.—Conlr^nitory  Negligence.— Tlio  mle  reqoiring  a  traveler 

approacliing  a  railroad  croexiiig  to  look  and  listen  can  not  be 

treated  aa  an  arbitrary  standard  of  care,  to  be  inflexibly  applied 


BAILBOASB— Oontinuod. 

by  the  conrta  in  til  cues,  wid  the  ruling  of  the  conit  in  Tender- 
ing jadgment  for  the  defend&nt  on  uuwem  to  intetrogatortea, 
notwithstanding  the  general  T^^ict,  in  an  action  against  a  rail- 
road company  for  the  death  of  plaintiff's  decedent,  on  the  gronitd 
that  the  mt«rTogatoriefl  failed  to  show  that  decedent  who  was 
crossing  a  side-track  on  which  detached  freight-cars  were  stand- 
ing, in  order  to  board  defendant's  passenger- train,  did  not  look 
in  the  direction  of  an  engine  standing  on  the  side-tmck  which 
moved  the  dead  cars  and  nlled  decedent,  was  eironeoos. 

SUiy  T.  LcmuvilU,  eU.,  A.  Co.,  144. 

2.    Injury  to  Brakeman. — Complaint. — An  averment  in  a  complaint 

against  a  railroad  company  for  the  death  of  a  brakeman,  caosed 

by  a  low  bridge,  that  defendant  had  permitted  its  siKnals  known 


"telltales,  to  warn  brakemen  of  the  proximity  m  the  bridge, 
.  beoome  worn  and  oat  of  repair,  is  mere  Bnrplnsaae,  it  not  be- 
ing charged  that  deceased  had  any  knowledge  of  telltales,  or  that 


he  knew  wlist  they  were  intended  for,  or  that  they  ware  i: 
mon  nse  on  railroads  as  a  means  of  wamins. 

Hollingiworth  v.  Chicago,  etc.,  R.  Co.,  £59. 
i,  Eri^oreement  of  Jvd^meKL — Suitiitumi-ng  Agerl  lo  Antvrer  ai  to  Fundi 
in  Nil  Hand*. — A  enit  for  the  enforcement  of  a  jjudK^oent  against 
a  railroad  companj^  uider  ^SSla  Bums  1901  is  m  the  nature  of  a 
proceeding  in  gamislmient,  and  where  no  writ  was  isaned  against 
the  agent,  and  he  bad  not  answered  as  to  funds  is  his  haads,  or 
as  to  the  amount  that  woald  probably  come  into  his  hands,  there 
was  no  re*  on  which  to  base  a  judgment  ordering  snob  acent  to 
pay  into  conrt  a  certain  amount  monthly,  nntil  the  judgment 
should  be  paid,  out  of  the  fonds  coming  into  his  hands  as  snob 
agent.  Chicago,  etc.,  R.  Co.  t.  Wia,  680. 


1.  Ap^nlmenL^Wia[B  the  appointment  of  a  reoeiver  is  a  judicial 
act.  It  is  not  improper  for  the  jndge  making  the  appointment  to 
seek  the  coonsel  and  opinion  of  those  interested  in  the  trust  as  to 
the  fitness  of  the  person  to  be  appointed.        Polk  v.  Johnton,  f!9t. 

I.  Appointment.  —  Agreement  a»  to  Compeiuatiim. — PtMic  Policy. — A 
receiver,  prior  to  his  api>ointment,  sought  the  insolvent  and  im- 
portuned him  to  assist  him  in  inconring  the  appointment  as  re> 
ceiver,  and,  to  induce  such  assistanoe,  promised  and  agreed,  if 
appointed,  to  dischiu^  the  duties  (hereof  with  diligence  and 
fidelity,  and  withontany  charge  or  compensation.  Held,  that  the 
agreement  was  not  invuid  for  public  impolicy  as  an  unwarranted 
interference  with  the  freedom  of  judicial  action. 

Polk  V.  Johnton,  191. 

B.  Appointment. — Agreejnent  a»  to  Compentation. — Oontideralion. — Gra- 
ttiitoiu  Serviai. — An  agreement  entered  into  between  an  insolvent 
debtor  and  a  oreditor  that  if  the  debtor  would  consent  to  Uie  ap- 
pointment of  the  creditor  as  receiver  he  would  serve  without  com- 
pensation is  not  invalid  for  want  of  a  sufficient  consideration. 

Poii  V.  Johtwon,  t9t. 

1.  Pleading. — Amendment. — Chang  of  Venue. — Where  the  conrt  at 
the  conolusion  of  the  evidence  of  petitioner,  in  an  action  in  a  re- 
ceivership case,  permitted  the  receiver  to  file  an  answer  of  set-off, 
it  was  not  error  to  deny  a  Jury  trial  and  a  change  of  venne  from 
the  judge,  the  trial  having  been  in  progress  for  more  than  thirty 
days  and  there  being  no  new  issne  introduced  by  the  additioni^ 
aiuwar.  Whiteomb  v.  Stringer,  8». 


BXCJUVEB8 — Gonthined. 

6.  InUrvemn^  Petitum.  —  Trial.  — Pleading.  — Amemlment.  — Ho  enor 
VM  oonunitted  b;  tbe  court  in  the  trl&I  of  an  action  on  an  inter- 
vening petition  in  a  reoeiTerBhip  in  directing  the  leceiver  at  the 
oonolnsion  of  the  evidence,  under  the  answer  of  general  denial,  to 
Sle  an  additional  answer  of  set-off.  Wfiiiconib  v.  Stringer,  8S. 

6.  JnferWTiinj  PttiUon.  — An»vier  of  Set-off. — Ditmiuol  of  Petition.  — A 
trial  on  an  intervening  petition  against  the  receiver  of  a  build- 
ing and  loan  aasopiation  progreeeed  to  the  oonclaaiou  of  Ihe 
evidence  under  an  iBsne  and  agreement  that  permitted  the  giv- 
ing in  evidence  b7  the  receiver,  as  a  defense,  of  all  imtper  mat- 
ters of  set-off,  bnt  wonld  not  support  a  Judgment  over  against 
petitioner,  when  the  conrt,  on  its  own  motion,  arreetcd  the  prog- 
ress of  the  trial,  and  ordered  the  receiver  to  flle  an  additional 
pleadine  in  set-off,  and  granted  an  adjonmment  for  that  pnrpose. 
After  adjonmment,  petitioner's  attome?  gave  notice  to  the  jndge 
and  attorn^  for  the  roceiver  that  he  deaiTed  to  file  a  writt^ 
dismissal  of  his  intervening  petition,  and,  with  the  approval  of 
the  attomejB,  agreed  to  meet  in  the  ooort  room  in  the  af  tomoon 
of  the  same  day  and  take  the  matter  np.  Upon  the  oonv^iing  of 
conrt  the  looeiver's  attorney  filed  the  set-off,  as  directed,  asking 
afSrmative  relief,  and  the  petitioner's  attomc^  filed  his  motion  to 
dismiss,  which  was  sustained.  Beld,  that  the  court  did  not  err 
in  refusing  to  permit  petitions  to  ili«mi«B  before  permitting  the 
receiver  to  file  the  answer.  Whiicomb  v.  Stringer,  8i. 

BXCOBDS — Of  common  council  as  evidenoe.  Bee  Uuntoipu.  Oob- 
POU.TIONB,  11;  Muneie  Nat.  Gas  Co.  v.  City  of  MuneU,  97. 
On  appeal,  see  Affeu,  and  Bkror. 

BXTOKHATION  OF  DfSTBUmilTS— RefWmatlon  otoontract, 
see  £4131X7,  2;  Palmer  SUet  &  Iron  Co.  v.  Beat,  Light  &  Power 

Co.,  est. 

BEMrmTUK-Of  part  of  Judgment,  see  Tbui,  81 ;  Whilcomb  v. 

Stringer,  8t. 

KEHOiraTBAKOS— Against  granting  license  to  sell  intozloating 

liqtion,  see  Intoxioatihq  LigcORS,  1-5;  Shaffer  v.  Stem,  S7S. 
BBUOVAL  OP  0AU8BB— 

1.  Applieation.—Th»  filing  and  presenting  of  a  proper  application 
and  oond  for  the  removal  of  a  cause  to  the  feoeraJ  conrt,  by  one 
entitled  to  the  removal,  ipeo  facto  deprived  the  trial  court  of  the 
right  to  proceed  further.  Penntyliiania  Co.  v.  Leetnan,  16. 

2.  IFaiwr.— Allegdd  error  of  court  in  denying  the  application  of 
defendant  for  the  removal  of  the  cause  to  the  fedraal  court  is 
not  waived  by  the  defendant  by  defending  itself  in  the  conrt  be- 
\av  after  its  petition  has  been  denied. 

Pemuyhxmia  Co.  v.  Leeman,  16. 
8.  Time  of  Making  Applieation. — A  canse  will  not  be  reversed  be- 
oanse  of  the  nulng  of  the  court  in  denying  a  petition  for  the 
removal  of  the  canae  to  the  federal  court,  where  it  appears  from 
tbe  record  that  the  petitioner  took  a  change  of  venne  and  aft«r- 
vrard  filed  a  dilatory  plea  on  which  a  trial  was  had  and  made  the 
application  for  removal  more  than  five  months  after  coming  into 
coort;  since  it  will  be  presumed  in  view  of  the  provisions  of  the 
oodfi  reUUve  to  tbe  making  of  issaes,  nothing  appearing  in  ttie 


BXHOYAIi  07  0AV8ES— Oontinn»d. 

record  to  the  contnrv,  that  the  time  when  defendant  wm  required 
to  answer  the  oomplaint  had  expired  when  it  tpudeced  ita  appli- 
cation  for  removal.  PenTuiylvania  Co,  v.  Leeman,  18. 

4.  Ammied  Cbmpdiini.— The  action  of  tlie  conrt  in  d^n^jng  the  ap- 
plication of  defendant  for  the  repioval  of  a  caT;Be  to  the  fed- 
eral court  because  of  delay  in  making  the  application  will  not  be 
reyersed  becauaa  of  the  filing  of  an  amanded  complaint,  where 
the  original  complaint  ia  not  in  tlie  iwcrd  and  it  can  not  be 
aaoertained  whether  the  oanse  waa  changed  from  a  non-remova- 
ble to  a  remoTftble  one.  Fenmylvania  Co.  v.  Lumait,  16. 

BEF0TATION— See  Chari.oteb. 

BES  OBBTAIi— Deolantiona  of  third  party,  see  Evidenob,  9,  10; 
IndianapiAit  St.  R.  Co.  t.   Wkitaicr,  1S5. 

BXSISBHCB— Of  plaintiff  in  divorce  suit,  see  Ditobok,  4;  Bedier 
T.  Bedttr,  Wl- 

BETIBW— See  Afpeai.  and  Error. 

B0AI>B--Se6  QsavEL  Boioe ;  Hiokwatb. 

BUIAB — Failnre  to  oomply  Vrith  3npreme  Goort  mlee,  see  ApfbUi 
AND  Error,  28-^. 


].  Di!((ivry.—j4cpef*i««.— In  an  action  for  goods  iold  and  delivered, 
the  seller  is  entitled  to  recover  the  (»ntract  price  if  he  has  de- 
livered the  property  to  the  purchaser,  or  done  each  acts  as  vested 
the  title  in  the  purchaser  if  he  had  accepted  it. 

RaOtUer  v.  Atynoldt,  lis. 

S.  TFarmnly. — Brtapii. — Pleading. -^Aa  answer  to  a  complaint  in' 
an  action  on  a  promiSHory  note  given  for  the  porchaBc  money 
of  a  windmill  alleged  tliat  plaintiSa  ezxtressly  represented  the 
windmill  to  be  of  suoh  a  quality,  character,  and  capacity  that 
under  the  force  of  a  moderate  wind  it  would  grind  from  twenty 
to  thirty  bnaheU  of  grain  i>er  hoar,  and  nnder  a  very  light  wind 
would  pump  an  abundance  of  water;  that  defendant  was  ignorant 
in  respect  t«  its  qnalitiea  and  merits  and  believed  the  representa- 
tions to  be  tme,  and  was  induced  thereby  to  porchaae  ttie  uune; 
that  it  was  not  of  the  quality,  character,  or  capacity  as  represented, 
and  neither  performed,  nor  was  it  capable  of  performing,  the  work 
which  plaintiffs  represented  it  would  do;  that  it  was  worthless 
for  any  of  the  purposes  for  which  it  was  sold,  and  wholly  worth- 
less to  defendant  for  any  pujpose;   that  defendant  repeatedly 

'  notified  plaintiffs  of  its  worthless  condition  and  failura  to  operate 
and  requested  them  to  remave  it  from  his  premises,  and  still  off^v 
to  permit  them  to  remove  it  from  his  premises.  Ifeld,  that  the 
answer  pleaded  a  warranty  of  the  property  sold,  and  a  breach 
thereof,  and  states  facts  sumcient  to  bar  the  action  on  the  not«. 
iSmtiA  V.  Bvnhn,  ggS. 

SHBLLinrS  OAHB— Devise  to  daughter  for  life  with  power  to  sell 
and  convey  in  fee  simple,  see  Wims,  8;  Tetd  v.  Ridiardton,  119. 

ttPECIAl,  j^iauOTO— PaUnie  to  find  material  fact,  see  Appui. 
AMD  Error,  88;  Slate  BarJt  v.  Backta,  68S. 
Motion  for  sapplemental  finding,  see  Appbal  ahi>  Ebrok,  S8; 
Jfunrie  Nat.  Got  Co.  v.  Ci(y  of  Muncie,  97. 
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OTATVTSB — Oonstmotion  of  atstnte  to 

Oab  and  Oil  'W'KUja,  1,  2,  8;  Given  t 
Penalty  not  referred  to  in  title  of  not,  aee  OoHSTrrnnoNAL  Law, 

2;  Repuhlic  Iron  d.  Steei  Co.  y.  State,  573. 
B«pe&l  hj  implication,  sm  Hiohwayb;  Sefion  y.  Board,  etc.,  357. 
For  table  of  atatatea  oited  and  construed,  see  page  xxriii. 

1.  Amendment. — Reference  to  Title. — Contliliitional  Law. — Where  the  act 
or  section  to  be  amended  is  identified  in  the  nuumer  reqnired 
by  tlie  Oonetitntion,  and  it  is  not  certain  what  act  or  section 
was  amended,  the  court  will  resort  to  means  other  than  the 
title  to  determine  what  act  or  sectioa  was  amended ;  but  if  the 
act  or  section  is  not  identified  in  the  manner  required  by  the 
Ctonstitation,  the  conrt  will  not  resort  to  sach  other  means  of 
identification,  although  the  act  intended  would  thereby  be  ascer- 
tained beyond  qneBtion.  Mankiny.  Pennsylvania  Co.,  4i7. 

2.  Amendment.  — Reference  to  Title.  — Constitutional  Law.  —  The  act  of 
1S91  (Acts  1891,  p.  S7S)  amending  f850  of  the  act  of  1881  (Acts 
1881,  p.  240)  concerning  stmck  juries,  the  same  being  5525  R.  8. 
1881,  refers  to  the  title  of  the  act  to  be  amended  as  "An  act 
concerning  trial  by  jury,"  giving  the  number  of  the  section  of 
the  act  sought  to  be  amended,  and  the  section  number  thereof  la 
the  rerlged  etatntee  of  1881.  The  title  of  the  act  of  which  the 
section  sought  to  be  amended  is  a  part  is  '  'An  act  concerning  pro- 
ceedings in  civil  cases."  Held,  that  the  act  of  1891  ia  nnoonetita- 
tional  and  Toid,  nnder  ^21  of  article  4  of  the  Oonstitntion,  which 
provides:  "No  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  the  title,  bat  the  act  revised  or  section  amended  shall 
be  set  forth  and  published  at  fall  length." 

Mankin  v.  Perm«\/li>ania  Co.,  447. 

8.     Oonttruetion  a»  to  Caiei  Arieing  Svi>»eq«enl  to  Amendment. — Where  a 

statute  has  been  amended  it  mnst  be  treated,  in  casea  arising  sub- 

seqnent  to  the  amendment  as  if  it  had  been  enacted  at  the  date 

of  the  amendment.  Given  v.  Slate,  6St. 

BTIUCST  BAZUIOABS— 

Itijtay  (0  Ptutenger  -While  Attempting  to  Alight. — Tnstrueliim. — Where 
the  only  negligence  charged  in  an  action  against  a  street  railway 
company  was  the  endden  starting  of  the  oar  while  the  plaintiff 
was  on  the  mnning-board  in  the  act  of  getting  off,  an  instmction 
that  plaintiff  after  ahe  left  the  oat  assumed  all  risk  in  stepping 
or  walking  over  the  street  in  the  condition  it  was  then  in  was 
properly  refosed.  /TidAwwpoIw  St.  R.  Co.  v.  Wkitaker,  ISB. 

BTKBETS— See  Munioifai.  Corporations. 

BTTBBOaATIOH— To  rights  of  holder  of  tax  lien,  see  Ezboutiok, 

2;  Blumenthal  t.  TibbOi,  70. 
StnmONS— See  Process. 
81IPEBI0B  OOITBTB — Jnrisdiotion  on  change  of  venne,  see  Ap- 

FEAi,  AND  Error,  6;  Mantin  v.  PenntylvatUa  Co.,  447. 
StJPBXME  COUBT— Joiisdlotion  of,  see  Appeai.  ahd  Error,  1-1 1 

Smith  T.  American,  etc.,  Co.,  t4l;  Omtvmen  Paper  Co.   v.  Eyer, 

4t4;  Taylor  v.  PatUm,  4. 
TAX  IiIElf— Foreclosure,  see  Exeoutiomb,  2;  Bltanentlial  t.  Tib- 


TOWNB—Bce  Munioipai.  Corporations. 

TOWBHIFS— Ab  part;  to  proceeding  for  a  drain,  see  Drains,  1 ; 

PUaaant  Tp.  T.  Oook,  653. 

TBUIr— Leading  qneationa,  see  Witnesses,  1;  Indtama  R.  Co.  r. 

Maurer,  £5. 
Hiscondoct  of  oonnsel,  see  OrhhhaIj  Law,  17,  18,  19;  Coppenhavtr 

v.  State,  640. 
Motion  for  fnipplemontal  finding,  see  Appeal  a»i>  Brbob,  23; 

Munnie  Nai.  Gat  Co.  v.  Cily  of  Jfuwrie,  87. 

1.  PratTiee  of  BaHiff  in  Jury  Room.  ~  Criminal  Law. — Appfol  and 
Error. — The  action  of  the  court  in  ovemiling  »  motion  for  a  new 
trial  on  tbe  gronnd  thst  the  bailiff  was  present  in  the  jury  room 
and  oonversed  with  the  jurors  while  they  were  deliberating  on  a 
verdict  will  not  be  rerersed  on  appeal,  where  snch  question  was 
presented  to  the  lower  court,  tried  and  determined  apon  evidenoe 
pro  and  con  adversely  to  appellant.  Shilar  v.  Sbite,  SOO. 

2.  Evidence.— Offer  to  Provt. — Tlie  ruling  of  the  court  in  sustaining 
tax  objection  to  a  question  to  a  witness  ia  not  reviewable  on  ap- 
peal, where  do  statement  was  made  as  to  what  the  witness  would 
testify  to  in  answer  to  the  question.        Wiliiamt  v.  C/iapman,  ISO. 

8.  MiKonduct  of  Qnauel. — Exeeption.—Appeal  and  Error. — Where  no 
objection  was  made  to  alleged  misoonduot  of  oonnse^  in  argu- 
ment to  the  jury,  it  is  too  late  to  raise  the  question  tot  the  frst 
time  on  appeal.  Ommmen  Paper  Co.  v.  Eyer,  4S4. 

4.  Miacondtiet  of  Oountel. — Exception. — Appeal  and  Error. — To  pre- 
sent for  review  alleged  misconduct  of  oounsel  in  commenting 
upon  instructions  to  be  given  the  jury,  a  motion  must  be  made 
to  set  aside  the  snbmlBaion  and  withdraw  the  case  from  the  jury, 
and  an  exception  saved  to  the  ruling  of  the  court  thereon. 

Comolidaied  Stone  Od.  t.  Morgan,  til. 

6.  Mttconduct  of  OoaMel  in  Argument  lo  Jury. — Statements  made  by 
oounsel  for  plaintiff,  in  argument  to  the  jury,  in  an  action  against 
a  stone  company  for  personal  injuries,  showing  the  large  number 
of  men  killed  in  qajorles,  and  that  x>ablio  policy  demanded  that 
tbe  juries  assess  euch  damages  against  all  the  parties,  and  against 
this  defendant  in  particular,  as  would  fnlly  compensate  tar  all 
damages  snstained,  in  order  to  compel  the  owners  of  stone  quar- 
ries in  general,  and  this  defendant  in  particular,  to  exercise  more 
care  in  the  management  of  the  qnarries,  were  improper,  and  prej- 
udicial to  the  rights  of  defendant,  and  should  have  been  with- 
drawn from  the  jnry,  upon  motion  of  defendant,  aud-  the  jury 
instmcted  to  disregard  the  same. 

Perry,  etc.,  Stont  Co.  v.  WOton,  fSS. 

6.  Offer  to  Prove  in  Pretence  of  Jury. — Jfignmdurt  of  Qninsel. — No 
available  error  exists  because  of  an  offer  to  prove  an  incompetent 
matter,  made  in  the  presence  of  the  jury,  where  the  offer  was  re- 
fused and  the  jnry  acUnonished  by  the  court  not  to  consider  it. 

Coneumeri  Paper  Co.  t.  Eifer,  414. 

7.  TXrecling  Verdict. — No  error  was  committed  in  directing  a  ver- 
dict for  defendant  in  an  action  by  a  trustee  in  bankruptcy  to 
recover  a  sum  of  monej;  alleged  to  have  been  received  by  defend- 
ant as  preferential  in  violation  of  $60,  snbd.  b  of  the  bankruptoy 
law  of  1898,  80  Stat.  562,  where  all  the  evidence  concerning  the 
payment  was  given  by  the  bankrupt,  and  was  in  substance  that 
witness  who  was  master  of  exchequer  of  defendant  lodge  when 
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he  disoorered  his  insolvent  condition  informed  hb  vile  of  his 
having  used  Qie  lodge's  tnoaey  and  that  she  mortgaged  her 
Bepaiftto  propertj  and  gave  the  hnsband  the  proceeds  of  tlie  loan 
irhioh  he  deposited  in  bank  in  his  name  as  master  of  escheqner 
d  the  lodge  and  afterward  delivered  hie  check  on  the  bonlc  ao- 
oonnt  to  tne  tmatees  of  the  lodge,  which  account  also  included  a 
deposit  oousisting  of  dnes  received  from  members  of  the  lodge. 

Goode  y.  ^wood  Lodge,  etc.,  251. 

8,  Tmiruetumt.— Verbal  TmuxuTaciet.—A  oauae  will  not  be  reversed 
beoanae  of  the  mere  verbal  inaconraoy  in  a  sentence  of  an  instmc- 
tion,  where  the  error  was  fully  corrected  and  the  meaning  of  the 
instrnotion  made  dear  b7  the  sentence  following. 

Starr  v.  Slate,  661, 

B.  Iiatrvetioni.~Appe(d  and  £rror.— Appellant  will  not  be  heard  to 
ocnnplain  of  an  instroetion  given  b^  the  oonrt  which  is  sabstan- 
tiallj  the  same  as  one  asked  by  him. 

Qmtolidated  Slone  Co.  v.  Morgan,  gfl. 

10.  Tneomj^ete  ImtnuHon.—Barmlem  Error.— The  giving  of  an  in- 
complete instruction  is  not  reversible  error,  where  the  omiBSion 
was  folly  covered  by  other  ioBtrnctions  given. 

Atpy  V.  Botkiru,  170. 

11.  InMvctiojM. — Afipeal  and  Error.  —  Hamdett  Error. — The  action 
of  the'  oonrt  in  giving  and  refusing  to  give  instmctions  relating 
to  a  fact  which  the  Jury  foimd  did  not  exist,  wb«  harmless. 

BaUimore,  etc.,  R.  Co.  v.  Harbin,  Ul. 

12.  Initnction  Mutt  be  Relevant  to  luxie. — The  propriety  of  an  in- 
strootion  is  to  be  determined  not  by  whether  it  embodies  a  cor- 
rect statement  of  the  law  npon  a  given  state  of  facts,  bnt  whether 
it  correctly  states  the  law  relevant  to  the  issoable  facta  given  in 
evidence  on  the  trial.  Indiana  R.  Co.  v.  Maurer,  SS. 

IS.  Inttrvrtion  not  Relevant  to  Itmut. — Injtcn)  of  Street  Chr  PcuKnger 
WhSe  Alighting  from  Car. — Where,  in  an  action  against  a  street 
car  company  for  personal  injnries  sustained  by  plaintiff  while  at- 
tempting to  alight  from  a  car,  the  only  act  of  negligence  com- 
plained of  was  the  prematnre  starting  of  the  car,  an  instruction, 
that  the  defendant  should  be  found  guilty  of  negligence  if  its 
employes  in  charge  of  the  car  failed  to  assist  plaintiff  to  alight, 
was  erroneoos.  Indiana  R.  Oo.  v.  Muwrer,  S3. 

14.  Contradietory  Evidence. — Inttruetion. — Where  a  witness  has  made 
contradictory  statements  as  to  material  matters  in  Issne,  it  is 
proper  to  instruct  the  jury  that  they  are  the  exclusive  judges  of 
the  credibility  of  witnesses,  and  that,  in  determining  the  weight 
to  be  given  to  the  testimony  of  such  witness,  they  might  take 
into  consideration  certain  spedfled  matters,  and  that  it  was  for 
them  to  determine  what  weight  they  shonld  give  to  the  testi- 
mony. Af:py  V.  Botkint,  170. 

15.  7n«(ructun). — Weight  of  Evidence. — Inva^ng  Jury't  Province. — An 
inatmction  "That  when  witnesses  are  otherwise  equally  credit- 
able, and  their  testimony  otherwise  entitled  to  eqnol  weight, 
a  greater  weight  and  credit  shonld  be  given  to'  those  whose  means 
of  Information  were  superior,  and  also  to  those  who  swear  af- 
firmatively to  a  fact,  rather  than  to  those  who  swear  negatively,  or 
to  a  want  of  knowledf^e,  or  to  a  want  of  recollection,"  is  errone- 

.  oos,  as  being  an  invasion  of  the  province  of  tfie  jury. 

Wintlfblfck  V.   iVimeUeek,  670. 

16.  Cbnfrftutory  Negligence. — Assumption  ofRixk. — An  instmotion  tliat 
if  plaintiff  "has  proved  the  injury  complained  of  was  caused  by 
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BOme  one  or  more  of  the  epedflcatioiiB  of  negligence  set  oat  in  the 
complaint,  he  may  recover  if  he  himself  was  witliont  fault"  iB 
not  bod  for  failore  to  obserre  the  distinction  between  contribu- 
tory negligence  and  asamnption  of  risk,  where  nose  of  the  acts  of 
negligeiioe  charged  involTed  any  qoeetion  concerning  aBsmnption 
of  riafc.  CUar  Creek  Stone  Co.  v.  Dtarmin,  26S. 

17.  Inttrvetiont. — Burden  of  Proof . — In  an  action  to  enforce  a  claim 
against  a  decedent's  eetate,  it  is  not  reversible  error  to  inatmct 
the  Jnry  that  the  plaintiff  is  entitled  to  recover  if  the  ma^ 
terial  allegations  of  the  complaint  aie  proved  by  a  fair  pre- 
ponderance of  the  evidence  nnless  the  Jniy  were  satisfied  nom 
the  evidence  that  the  defendant  had  established  one  or  the  other 
of  the  special  answers  pleaded,  where,  by  other  instructions,  the 
oonrt  Informed  the  jur  that  the  burden  was  upon  the  plaintifF 
to  prove  all  material  tulegalions  of  the  complaint. 

SUxvley'i  EUate  v.  Penoe,  686. 

18.  Improper  Interrogaloriei. — Interro^tories  seeking  to  ascertain 
on  which  paragraph  of  the  complaint  the  Jury  based  its  verdict 
are  not  authorized.  Clear  Creek  Stone  Co.  v.  Dearmin,  leg;  Coin- 
tolidated  Stone  Oo.  v.  Morgan,  S41. 

19.  Otnerai  Verdict. — /nfeTTooo/oriei  to  Jury. — PrMutnptunu. — All  rea- 
sonable presomptians  will  be  indulged  in  support  of  tiie  general 
verdict,  and  against  answers  to  interrogatories. 

Wright  y.  Chicago,  etc.,  S.  Co.,  S8S. 

SO.  Verdkt. — Arttwer*  to  InUrrogaioriet. — Confikl. — The  general  ver- 
dict determine  all  issues  in  favor  of  the  party  recovering  the 
same,  and  the  verdict  will  stand  as  agaiost  a  motion  for  Judg- 
ment OQ  answers  to  interrogatories  nnleaa  the  answers  are  in  Ir- 
reconcilable conflict  therevrith.     Wright  r.  Chicago,  etc.,  R.  Co.,  683. 

21.  The  findings  of  the  jxrry  la  answer  to  interrogatories  override 
the  general  verdiot  only  when  both  can  not  atand,  the  conflict  be- 
ing snoh  as  to  be  beyond  the  possibility  of  being  leoonoiled  by 
any  state  of  facta  provable  under  the  issues. 

Wright  T.  Chicago,  etc.,  R.  Co.,  S8S. 

S2.  Li  an  action  for  injnriea  to  an  employe  caused  by  a  rope  giv- 
ing away  and  falling  upon  him  while  lowering  the  boom-pole  of 
a  derrick,  the  jury  found  in  answer  to  interrogatories  that  if  the 
rope  had  been  sufficiently  fastened  the  boom  could  have  been 
safely  lowered  to  a  horizontal  position;  that  If  the  boom  had 
,been  stopped  when  it  reached  a  horizontal  position,  the  rope 
'would  not  have  pulled  loose;  that  the  injury  was  caused  by  the 
failure  to  stop  the  settling  of  the  boom  before  the  rope  ran  oft 
the  drum  on  which  it  was  wound;  and  that  there  was  no  "satis- 
faotory  evidence"  that  the  boom  was  lowered  below  a  horizontal 
position.  Held,  that  the  answers  are  not  in  conflict  with  a  gen- 
ettX  verdict  for  plaintiff.         Clear  Creek  Stone  Co.  v,  Dearmin,  16S, 

28.  A  general  verdict  will  not  be  defeated  by  isolated  facts  dis- 
closed by  answers  to  interrogatories,  unless  such  facts  ^  shown 
to  be  so  repugnant  and  oontradictory  to  the  general  verdict  that 
both  ean  not  be  true  under  any  conceivable  state  of  facts  prov- 
able under  the  issues.  Indiana  R.  Co.  v.  Mawrer,  16. 

si.  A  motion  tor  judgment  on  the  answers  to 
notwithstanding  the  general  verdict  sliould  h 
antagonism  between  the  verdict  aud  the  answers  is  such,  on  the 
face  of  the  record,  as  to  be  beyond  the  possibility  of  being  re- 
moved by  any  evidence  legitimately  admissible  under  the  issues. 
Slot/  V.  Louiui-iUe,  etc.,  R.  Co.,  144. 
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85.  In  ftn  action  waiiut  ft  Btieet  csr  oomp«S7  for  injuries  eos- 
tained  b^  pluDtiff  while  ftttempting  to  rjigiit  irom  a  car,  the 
evidence  showed  that  plaintiff  held  to  the  nmning-board  of  the 
car  and  waa  dragged  thereby  and  Injorect.  There  wae  a  genual 
verdict  for  plaintiff,  and  in  answer  to  an  Interrogatory  as  to 
whether  plaintiff  oonld  have  released  ttia  hold  on  the  car  and 
have  avoided  being  iDJnred,  the  ^nry  answered  "No  evidence." 
Held,  that  the  trial  court,  on  motion  by  defendant  for  jodgment 
notwithstanding  the  general  verdict,  conld  not  preenme  that 
plaintiff  conld  have  released  ^ie  bold  by  the  exeroise  of  ordinary 
care  and  waa  tbereftwe  guilt;  of  contributory  negligence. 

Indiana  R.  Co.  v.  Maw,  tB. 

96.  Injury  to  Brakeman. — Dun^ervm  Neameit  of  Switch  Twrgtt  to  Track. 
—Verdia.  —IiOerrogaloriet.  -Confiiet.  —In  an  aotion  againet  a  rail- 
road company  by  a  bwskeman  for  injuries  sustained  by  hiin  by 
being  struck  by  a  swStch  target  while  he  was  attempting  to  get 
on  the  oab  of  an  engine,  the  complaint  alleged  that  the  cause  of 
the  injury  was  thu  negligence  of  the  defendant  in  placing  the 
switch  target  diuigeronsly  near  the  track.  Held,  that,  as  against 
a  general  Ter<\ict  fc^  plaintiff,  it  will  not  be  preBmned  that  the 
dSendant  was  not  gnil^  as  cliarged,  where  the  answere  to  ioter- 
rogatone*  to  the  jury  did  not  expressly  bo  find. 

Wright  V.  Chicago,  etc.  R.  Co.,  5S3. 

Sn.  I'tterrogatoria. — Failure  to  Antwfr.  —  OonflictiTig  JEinderux. — Ver- 
*i<.— Where  in  answer  to  an  interrogatory  the  Jury  wrote  "the 
evideooe  is  oonflicting, ' '  the  court  erred  in  oremiling  a  motion  to 
teqnire  the  Jury  to  answer  the  interrogatory,  as  it  was  the  duty 
of  the  JniT  to  answer  the  iijterrogatory  according  to  the  prepon- 
derance of  the  evidence  the  same  ae  it  was  to  render  a  general 
▼erdiot,  and  if  there  was  no  preponderance  either  way,  the  Jnry 
should  have  answered  the  same  against  the  party  having  tl^ 
bw^en  of  proof  as  to  the  fact  inquired  abont,  and,  if  unable 
to  agree  npon  the  answer,  thev  ehoiud  have  reported  the  same  to 
the  court  and  the  court  should  have  discti^ged  them  on  account 
of  gn^  disagreement,  the  same' as  where  the  Jnry  can  not  agree 
npon  a  geaenl  verdict.  Ffrry,  etc. ,  Stone  Cb.  v.  Wilion,  4SB. 

28.  ImtrvcOan*. — Ansaier*  to  Intemgatoriei. — Where  the  special  find- 
ing of  facts  in  an  action  for  personal  injuries  shows  that  the  de- 
fendant had  knowledge  of  the  defects  and  omissions  complained 
of,  and  that  the  plaintiff  was  ignorant  of  them,  an  erroneous  In- 
■truotion  on  the  subject  of  the  knowledge  of  the  parties  was 
harmless.  Clear  Cre*fc  Stons  Co.  v.  Dearmin,  IBS. 

29.  D^ective  General  or  Sfieeial  Verdiet.—Eemedy. — Where  a  special 
verdiot  or  special  finiiing  ia  defective,  because  there  is  not  a 
finding  of  all  the  matters  in  issae,  or  a  finding  of  facts  to  exist 
which  were  not  proved,  tJie  remedy  is  by  motion  for  a  new  trial ; 
but  this  rule  is  not  applicable  to  geneial  verdicts. 

Maxwell  V.  Wright,  BIB. 

SO.  Defective  Verdict. — Venire  de  Novo. — Where,  on  an  issue  as  to  the 
execution  of  a  note  by  two  defendants,  there  was  a  general  ver- 
dict for  one  of  the  defendants,  such  verdict  was  defective  as  not 
being  reeponsire  to  the  whole  case,  and  a  venire  de  novo  shoold  be 
awaMed  aa  to  both  defendants.  Maxwell  v.  Wright,  SIB. 

31.  Rwiiailwr.—JudifmCTK.— Where  in  a  trial  by  the  court  a  general 
finding  for  ft  certain  amoont  waa  made,  it  was  not  error  to  grant 
a  reroittitor  of  a  part  of  the  finding  and  render  a  judgment  for 
the  remainder  pending  a  motion  for  a  new  trial. 

Whilcomh  v.  Stringer,  St. 

Vol.  160—48 
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8.  SvA  to  Etrforee. — Ivgilied  Tnat. — Wlieie  tlie  troat  relied  npon  in  & 
complaint  is  not  alleged  to  be  in  writing,  it  will  be  piesomed 
that  it  was  in  parol,  and  ariaee  by  iniplioation  from  the  fact« 
aveired.  AUxander  t.  Spauldins,  176. 

4.  ImplUd  Trvxt. — OonttmOive  Tnat,  —  CbmplaiTU.  —  The  anrriving 
hiuband  of  one  of  decedent's  ohildren  institnted  proceedings 
agoiuat  the  other  children  to  reoover  his  ehaie  of  certain  real  ea- 
tate.  The  complaint  averred  that  prior  to  his  death  decedent  had 
prnvhoBed  oertun  lands  and  hod  them  deeded,  without  considera- 
tion, to  def^idants  to  be  held  in  trnet  for  him ;  tliat  afterwords 
he  tzoded  the  lands,  for  other  described  lands,  and,  withont  con- 
Biderati<m,  had  the  deed  of  convejonce  mode  to  defeDdonts,  leaT- 
ing  the  uune  a  Mcrnt  tnut  for  hinuelf  and  his  heirs.  The  con^ 
pliunt  did  not  contain  allegations  that  decedent  hod  fnmiahed 
tiie  purchase  money,  and  that  the  deed  hod  been  placed  in 
grantees'  nomeswithont  tbeirfather'soonaent;  norwos  it  alleged 
that  defendants  purchased  the  land  in  violation  of  a  trust,  nor 
that  defendants  hMtd  reoeived  the  convejonoe  by  agreement,  with- 
out fraadnlent  intent.  Hdd,  that  the  complaint  did  not  state 
fects  blowing  an  implied  trost,  within  the  meaning  of  {^3306, 
SSB8  Bums  1901.  Held,  also,  that  the  complaint  does  not  state 
facts  omoontliig  to  a  oonstmstiTe  trust. 

Alexander  y.  Spaaiding,  17S. 

6.  CbnfiinuMi;  Tnut. — Limitation  ^  Action. — Where  a  hnaband  re- 
ceived money  from  his  wife  with  the  understanding  that  the 
same  was  to  be  paid  to  the  children  at  the  time  of  his  death,  or 
sooner  if  he  chose  to  do  so,  a  continuing  trust  was  created, 
against  which  the  statute  of  limitations  does  not  run. 

Slaniej/'i  EitaU  v.  Fence,  63$. 

6.  LiabQi^  of  TnuUefor  Jnfcreri  on  Tnut  Ftuuli.— Where  a  husband 
received  money  from  his  wife  with  the  onderatanding  that  the 
same  was  to  be  held  in  trust  for  her  children,  and  the  husband 
used  the  money  as  his  own,  the  children  could,  at  hia  death,  re- 
cover from  his  estate  the  money  with  interest  at  the  rate  of  six 
per  cent,  pet  annum.  Sltmiey't  Hitale  v.  Fence,  6SS. 

UIiTBA  TIBI8 — See  Uunioifai;.  OoKPORATioiie,  16;  Ifuncu  Nai. 
aaiCo.Y.  Citj/  of  ifuncie,  97. 


V  AM  ANOB— Failure  to  prove  all  the  allegations  of  the  complaint, 

see  PLBADINa,  8,  4;  Staidey'»  £MaM  v.  Pence,  GSS. 
VttHDO'St  ASS  yintfTTTABTCit — 

Deal. — Delhiety. — Inlerett  of  Widoa  of  Furduuer. — A  purchaser  of  ^anH 
held  possession  thereof  under  an  eieontory  contract  for  a  con- 
veyance upoD  the  payment  of  the  purchase  pritte.  Default  was 
— ''t  in  payment,   and  vendor  broaffht  salt  on  the  purchase- 
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reooFded.  Vendor  obtained  a  judgment  foreclosiTig  the  lien 
of  the  notes  against  the  land,  without  making  the  vendee's  wife 
a  party,  and  pnrohBaed  the  land  at  sheriff's  sale.  The  vendee 
died  withoat  ledeeming  the  land  and  his  wife  bronght  suit  fcr 
partition.  Held,  that  the  wife  had  no  interest  in  the  land. 
Sehae/er  v.  Purvianet,  63. 
E  BB  NOVO— See  New  Triai. 


TENTTE — Ohange  of  venue  in  reoeiveonhlp  oase,  see  BEOEtvERe,  4; 
WhUcomb  v.  Stringer,  81. 
Beoord  of  pleadings  transmitted  on  change  of  veuve,  see  Appeal 

AKD  Ebbob,  9;  Sotiihem  Ind.  R.  Co.  v.  Martin,  680. 
The  right  to  acdiange  qoestionedoi)  appeal,  see  Appeal  and  Bbbob, 
6;  MantinT.  PenmylvarUa  Co.,  U7. 
VSBBIOT— See  Iktebbooatobies  to  Jl'bt  ;  Tbiai. 
Oonrt  directing  verdict,  see  Tbui^  7;  Ooode  v.  Elwood  Lodge,  etc., 

SSI. 
Failure  to  find  age  of  defendant,  see  Obdonal  Law,  23;  Boone  v. 
State,  678. 
WAGBB— See  Wohk  and  Labob. 

WAIVKB. — Of  defect  of  parties,  see  Partibs;  BoUker  v.  Chancer' 

lain,  314. 

Of  eixor,  see  Appeal  and  Ebbor,  46,  M;  Board,  etc.,  v.  Mowbray, 

10;  Clear  Creek  Stone   Co.  v.  Dearmin,  ISt;  Smil/i  v.  Borden,  ttS; 

Board,  etc.,  v.  Mowbray,  10. 

W.AItBAirrT— Answer  pleading  breach,  see  Sales,  2;  Smith  v. 

Borden,  SSS. 
WATKB-WOBKS— Property  devoted  to  public  use,  see  Httnioipai. 

Corporations,  17;  Lake  County  Water  <t  Light  Co.  v,  Wahfi,  SS. 
WILLS— Will  as  evidence,  see  Btidbnos,  14  j  AUx<mder  v.  Spavld- 

1.  By  Married  Women. — Revoeation. — An  agreement  by  a  married 
woman  with  her  husband  that  if  he  wQl  sot  make  a  will  and 
he  B)iould  die  before  she  died,  she  will  make  a  will  making 
certain  gifts,  does  not  operate  to  revoke  her  existing  will,  but  at 
most  creates  a  charge  upon  the  property  inherited  by  the  wife 
from  her  husband  in  favor  of  the .  petsons  for  whom  she  tailed  to 
make  provision  aooording  to  the  agreement. 

HMerd  V.  Tnuk,  498. 

3.  By  Married  Women. — Dioorce. — Bemixma^. — Where  a  married 
woman  executes  a  will  and  thereafter  Is  divoroed,  her  remarriage 
to  her  former  husband  does  not,  nnder  ^2783  Bums  1901,  operate 
as  a  revocation  of  the  will.  Hibberd  v.  Tra»k,  498. 

S.  Conetmetion. — Rvle  in  8helUy'»  Caee. — A  devise  of  rtial  estate  to 
testator's  daughter  "to  have  and  to  hold  during  her  natural 
life,  with  power  to  my  said  daughter  to  sell  and  convey  the  same 
in  fee  simple  in  oose  it  becomes  necessary  so  to  do,  and  the  re- 
mainder after  her  death  to  the  heiis  of  her  body  in  fse  simple," 
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falls  withta  the  mle  in  Shelley's  Case,  snd,  under  f88T8  BTims 
1901,  abolishing  estatefl  tail,  Tsato  in  the  d&aghter  a  fee  simple 
estate.  Teal  t.  Biehardton,  129. 

i.  Qm$tructum. — Where  real  estate  is  devised  In  fee  simple  to  one, 
oonpled  with  a  devise  over  if  sooh  devisee  should  die  withoat 
iwne  living  at  the  time  of  his  death,  the  words  refer  to  a  death 
withont  isBoe  during  the  lifetime  of  the  testator,  and  the  pri- 
maij  devisee  sorvivmg  the  testator  takes  an  absolate  estate. 

Teal  V.  SuAard»on,  119. 
WITHEBBEB— Phjsloian  as  wltnees,  see  Evtdsnoe,  6,  7;  Seifert  v. 

SlaU,  464. 
To  prove  residence  of  plaintlflF  in  divtatM  salt  must  be  freeholdsn 

and  hOQSBbolders,  see  Divobok,  4;  Backer  v.  Becker,  4ffl, 
AdmissionB  as  to  facts  set  forth  In  attdaTits  for  ocmtimumoe  to 

avoid  oontinnaiioe,  see  OowraviXtx ;  Indiana  R.  Co.  t.  Jfourer,  tB. 

1.  Leading  Quettiont.—Diterelum  of  Court.— Wbil6  as  a  general  rale 
leading  and  suggestive  questions  should  be  disallowed,  yet,  to 
permit  leadine  questions  will  not  constitute  reversible  error  un- 
less it  very  clearly  appears  that  there  was  sooh  abuse  of  dis- 
cretion as  amounts  to  substantial  injustice. 

Indiana  R.  Go.  v.  Maurer,  tS. 

2.  Pht/meiant. — Privileged  Commwiioaiion. — MiUpraotiee. — In  an  action 
against  a  anrgeoii  for  malpractice,  a  physician  who  had  treated 
p^intiS  after  defendant's  employment  Imd  terminated  is  incosL- 
petent  to  testify  over  plaintiff's  objection.        Arpy  v.  Boliini,  J70. 

8.  Malpraetiee. — Plaintiff  at  Witnets. — Privileged  CommumeationM. — In 
an  action  gainst  a  snrgeon  for  negligence  in  treating  plaintilf' s 
knee,  the  puuntiff  can  not  be  requred  to  testify  as  to  the  man- 
ner of  treatment  b;r  a  physician  employed  after  defeodant'i  em- 
ployment had  terminated.  ■^*Pil  v.  Boikint,  170. 

WOBI>S  AND  7HSA8SB— Verbal  inaooniaoies  in  instrnotions,  see 
Tkul,  8;  Starry.  Slate,  661. 
Use  of  "oonsistent"  instead  of  "inoonslsteut"  in  Instroctitm, 
see  Orimikal  Law,  22;  HampUm  v.  Stole,  S76. 

WOBX  AND  ZiASOB— Monthly  pigment  wage  law,  see  Master 

AMD  Skrvaht,  1;  Toledo,  etc.,  R.  O).  v.  Long,  564. 
Mtnlmam  wage  law  is  tuioonstitutional,  see  Oonstitutioxai. 

Law,  8;  Street  t.  Vamey  EUelrieai  Sup.  Oa.,  3S8. 
Weekly  wage  law  is  unconstitutional,  see  Oorhtit  utionai.  Law, 

1 ;  RepMhlic  Inn  &  Steel  Co.  v.  State,  S79. 
Assignment  of  wages,  see  OoNiniT utionai.  Law,  4;  IntematiaruA 

reit-Boot  Co.  T.  Weiiringer,  SiS. 


^y.  I  Mi. 
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